
DOCUMENT RESUME

ED 322 617 EA 022 132

TITLE Current Student Aid and Other Related Regulations
(Through September 1989).

INSTITUTION Office of Student Financial Assistance (ED),
Washington, DC.

PUB DATE 90
NOTE 325p.
PUB TYPE Legal/Legislative/Regulatory Materials (090)

EDRS PRICE MF01/PC13 Plus Postage.
DESCRIPTORS Eligibility; Family Financial Resources; *Federal

Programs; Federal Regulation; Financial Aid
Applicants; Financial Needs; Higher Education; Loan
nefault; Loan Repayment; *Paying for College;
Postsecondary Education; *Student Financial Aid;
*Student Loan Programs; Work Study Programs

IDENTIFIERS College Work Study Program; Higher Education Act
1965; Income Contingent Loan Program; Paul Douglas
Teacher Scholarship Program; Pell Grant Program;
Perkins Loan Program; Robert C Byrd Honors
Scholarship Program; Stafford Loan Program; State
Student Incentive Grants; Supplemental Educational
Opportunity Grants

ABSTRACT

Final federal regulations through September 1989 for
student financial aid and related concerns are listed in this
publication. Regulations cover the following areas: family
educational rights and privacy; Institutional eligibility under the
Higher Education Act of 1965, as amended; student assistance general
provision; Paal Douglas Teacher Scholarship Program; Robert C. Byrd
Honors Scholarship Program; Income Contingent Loan Program; Perkins
Loan Program; Supplemental Educational Opportunity Grant Program;
College Work-Study Program; Guaranteed Student Loan Program (now
called Stafford Loan Progam); Pell Grant Program; and State Student
Incentive Grant Program. (LMI)

******* ********** ****** ttA************

Reproductions supplied by EDRS are the best that can be made
from the original document.

****** ********** ***** ***** *********** ***** **** ******** * ********* *******



United States Office of
Department of Student Financial
Education Assistance

Current Student Aid and
Other Related Regulations
(Through September 1989)

f

U S DEPARTMENT OF EDUCATION
(rice ot Educational Research and Immovement

ED JCATIONAL RESOURCES INFORMATION
CENTER (ERIC)

,F(This docume d has been reproduCed as
leceived from tha person or ofganization
originating it

C Minor changes have been made to improve
reproduction Quality

Points Of view or opinions stated in thisdocw
ment do not necessarily represent official
OEM position or policy

BEST COPY AVAILABLE



E.att

-

Table of Contents
Current Student Aid and Other Related Regulations

through
September 1989

Paaa

99 Family Educational Rights and Privacy 1-1
April 11, 1988* (May 26, 1988")

600 Institutional Eligibility Under the Higher Education
Act of 1965, as amended 2-1
April 5, 1988* (May 20, 1988")
July 7, 1988* (600.3 effective July 1, 1989")

668 Student Assistance General Provisions 3-1

Combines-

Final Regulations
June 28, 1985* (September 2, 1985")

Final Regulations
March 14, 1988* (April 28, 1986")

Final Regulations
November 19, 1986* (January 3, 1987")

Final Regulations
November 28, 1986* (January 29, 1987")

Final Regulations
December 1, 1986* (January 15, 1987")

Final Regulations
August 12, 1987* (September 26, 1987")

Final Regulations
December 1, 1987* (February 3, 1988")

Final Regulations
May 26, 1988* (July 19, 1988")

Final Regulations
August 30, 1988* (October 14, 1988")

Final Regulations
June 5, 19896 (July 20, 1989" with exceptions of

668.15, 668.23, 668.44, and 668.90)

Final Regulations
August 24, 1989* (668.15, 668.23, 668.44, and

668.90 effective August 24, 1989")

Final Regulations
September 7, 1989* (Technical corrections to

June 5, 1989 Final Regulations)

, ,,,' 0 i',



eaft Page

653 Paul Douglas Teacher Scholarship Program 4-1
November 25, 1987* (Retroactive October 17, 1986)

654 Robert C. Byrd Honors Scholarship Program 5-1

Final Regulations
June 20, 1989* (August 4, 1989")

673 Income Contingent Loan Program 6-1

Combines

Income Contingent Loan Final Regulations
May 12, 1987* (June 26, 198r*)

Income Contingent Loan Final Regulations
August 5, 1987* (September 19, 1987")

674 Perkins Loan Program 7-1

Perkins Loan Program Final Regulations
November 30, 1987* (February 3, 1986)

Campus-based Final Regulations
December 1, 1987* (February 3, 1988")

675 College Work-Study Program 8-1

Combines

Campus-based Final Regulations
December 1, 1987* (February 3, 1988** with the exception of

675.19 which has no effective date yet)

Final Regulations
August 10, 1988* (September 24, 1988")

Campus-based Final Regulations
December 28, 1988* (March 2, 1989**)

676 Supplemental Educational Opportunity Grant Program 9-1

Combines

Campus-based Final Regulations
December 1, 1987* (February 3, 1988")

Campus-based Final Regulations
December 28, 1988* (March 2, 19891

4



,

682 Guaranteed Student Loan (recently renamed Stafford Loan)
Program 10-1

Combines

Guaranteed Student Loan Final Regulations
February 8, 1985* (March 25, 1985**)

Guaranteed Student Loan and PLUS Program Final Regulations
November 10, 1986' (December 26, 1986**)

Final Regulations
June 5, 1989* (July 20, 1989** with the exception of

682.604, 682.606, and 682.610)

Final Regulations
August 24, 1989* (682.604, 682.606, and 682.610

effective August 24, 1989**)

Final Regulations
September 7, 1989* (Technical corrections to

June 5, 1989 Rnal Regulations)

Final Regulations
October 27, 1989 ' (Technical corrections to

June 5, 1989 Final Regulations)

690 Pell Grant Program 11-1

Combines

Final Regulations
March 15, 1985* (April 19, 1985")

Final Regulations
November 19, 1986* (January 3, 1987**)

Final Regulations
November 23, 1986* (January 29, 1987**)

Final Regulations
October 14, 1987* (December 9, 1987**)

Final Regulations
April 12, 1989* (June 9, 1989**)
[Effective date corrected per April 25, 1989

Federal Register]

692 State Student Incentive Grant Program 12-1

Final Regulations
November 27, 1987* (February 3, 1988**)

" Date of Publication
** Effective Dates



PART 99-FAMILY EDUCATIONAL RIGHTS
AND PRIVACY

Subpart A-General

Sec.
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99.32 What recordkeeping requirements exist concerning
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other educational agencies or institutions?
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Federal or State program purposes?

99.36 What conditions apply to disclosure of information in
health and safety emergencies?

99.37 What conditions apply to disclosing directory informa-
tion?

Subpart E-What are the Enforcement
Procedures?

99.60 What functions has the Secretary delegated to the
Office and to the Education Appeal Board?

99.61 What responsibility does an educational agency or
institution have concerning conflict with State or local laws?

99.62 What information must an educational agency or
institution submit to te Office?

99.63 Where are complaints filed?

99.64 What is the complaint procedure?

99.65 What is the content of the notice of complaint issued by
the Office?

99.66 What are the responsibilities of the Office in the
enforcement process?

99.67 How does the Secretary enforce decisions?

Authority: Sec. 438, Pub. L. 90-247, Title IV, as amended, 88
Stat. 571-574 (20 U.S.C. 1232g), unless otherwise noted.

Subpart A-General

Sec. 99.1 To which educational agencies or institutions
do these regulations apply?

(a) This part applies to an educational agency or
institution to which funds have been made available under
any program administered by the Secretary of Education
that-

(1)(i) Was transferred to the Department under the
Department of Education Organization Act (DEOA); and

(ii) Was administered by the Commissioner of Educa-
tion on the day before the effective date of the DEOA; or

(2) Was enacted after the effective date of the DEOA,
unless the law enacting the new Federal program has the
effect of making section 438 of the General Education
Provisions Act inapplicable.

(Authority: 20 U.S.C. 1230, 1232g, 3487, 3507)

(b) The following chart lists the funded programs to
which Part 99 does not apply as of April 11, 1988:



Name of Program Authorizing Statute

1. High School Equivalency Program
and College Assistance Migrant Program.

2. Programs administered by the Commissioner
of the Rehabilitation ServiCes Administration,
and the Director of the National Institute on
Disability and Rehabilitation Programs.

3. Transition program for refugee children.

4. College Housing

5. The following programs administered by
the Assistant S-,cretary for Educational Research
and Improvemf. :t: Educational Research Grant
Program, Regional Educational Laboratories
Research and Development Centers. All other
research or statistical activities funded
under Section 405 or 406 of the General
Education Provisions Act.

Implementing
Regulations

Section 418A of the Higher Education Act Part 206.
of 1965 as amended by the Education
Amendments of 1980 (Pub. L 96-374)
(20 U.S.C. 1070d-2).

The Rehabilitation Act of 1973, as amended
(29 U.S.C. 700, et. seq.).

Immigration and Nationality Act, as amended
by the Refugee Act of 1980, Pub. L 96-212
(8 U.S.C. 1522(d)).

Pans 350-359, 361,
365, 366, 369-371,
373-375, 378, 379,
385490, and 395.

Part 538.

Title IV of the Housing Act of 1950, as Part 614.
amended (12 U.S.C. 1749, et seq.)

Section 405 of the General Education
Provisions Act (20 U.S.C. 1221e), and
section 406 of the General Education
Provisions Act (20 U.S.C. 1221-1)

Parts 700, 706-708.

Note:The Secretary, as appropriate, updates the information
in this chart and informs the public.

(0) This part does not apply to an educational agency
or institution solely because students attending that agency
or institution receive non-monetary benefits under a program
referenced in paragraph (a) of this section, if no funds under
that program are made available to the agency or institution.

(d) The Secretary considers funds to be made avail-
able to an educational agency or institution if funds under one
or more of the programs referenced in paragraph (a) of this
section-

(1) Are provided to the agency or institution by grant,
cooperative agreement, contract, subgrant, or subcontract;
Or

(2) Are provided to students attending the agency or
institution and the funds may be paid to the agency or
institution by those students for educational purposes, such
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as under the Pell Grant Program and the Guaranteed Stu-
dent Loan Program (Tides IV-A-1 and IV-B, respectively, of
the Higher Education Act of 1965, as amended).

(e) If an educational agency or institution receives
funds under one or more of the programs covered by this
section, the regulations in this part appiy to the recipient as
a whole, inducing each of its components (such as a depart-
ment within a univers:ty).

(Authority: 20 U.S.C. 1232g)

Sec. 912 What is the purpose of these regulations?

The purpose of this part is to set out requirements for
the protection of privacy of parents and students under
section 438 of the General Education Provisions Act, as
amended.

(Authority: 20 U.S.C. 1232g)
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(Note:34 CFR 300.560-300.576 contain requirements
regarding confidentiality of information relating to handi-
capped children who receive benefits under the Education of
the Handicapped Act)

Sec. 99.3 What definitions apply to these regulations?

The following definitions apply to this part:

"Act" means the Family Educational Rights and Pri-
vacy Act of 1974, as amended, enacted as section 438 of the
General Education Provisions Act.

(Authority: 20 U.S.C. 1232g)

"Attendance" includes, but is not limited to-

(a) Attendance in person or by correspondence; and

(b) The period during which a person is working under
a work-study program.

(Authority: 20 U.S.C. 1232g)

"Directory information" means information contained
in an education record of a student which would no t generally
be considered harmful or an invasion of privacy if disclosed.
It includes, but is not limited to, the student's name, address,
telephone listing, date and place of birth, major field of study,
participation in officially recognized activities and sports,
weight and height of members of athletic teams, dates of
attendance, degrees and awards received, and the most
recent previous educational agency or institution attended.

(Authority: 20 U.S.C. 1232g(a)(5)(A))

"Disclosure" means to permit access to or the release,
transfer, cr other communication of education records,or the
personally indentifiable information contained in those rec-
ords, to any party, by any means, including oral, written, or
electronic means.

(Authority: 20 U.S.C. 1232g(b)(1))

"Educational agency or institution" means any public
or private agency or institution to which this part applies
under Sec. 99.1(a).

(Authority: 20 U.S.C. 1232g(a)(3))

"Education records" (a) The term means those rec-
ords that are-

(1) Directly related to a student; and

(2) Maintained by an educational agency or institution
or by a party acting for the agency or institution.

(b) The term does not incluoe-

(1) Records of instructional, supervisory, and admin-
istrative personnel and educational perspnnel ancillary to
those persons that are kept in the sole possession of the
maker of the record, and are not accessible or revealed to
any other person except a temporary substitute for the maker
of the record;

(2) Records of a law enforcement unit of an educa-

tional agency or institution, but only if education records
maintained by the agency or institution are not disclosed to
the unit, and the law enforcement records are-

(i) Maintained separately from education records;

(ii) Maintained solely for law enforcement purposes;
and

(Hi) Disclosed only to law enforcement officials of the
same jurisdiction;

(3)(i) Records relating to an individual who is em-
ployed by an educational agency or institution, that-

(A) Are made and maintained in the normal course of
business;

(B) Relate exclusively to the individual in that individ-
ual's capacity as an employee; and

(C) Are not available for use for any other purpose.

(ii) Records relating to an individual in attendance at
the agency or institution who is employed as a resultof his or
her status as a student are education records and not
excepted under paragraph (b)(3)(i) of this definition.

(4) Records on a student who is 18 years of age or
older, or is attenJing an institution of postsecondary educa-
tion, that are-

(i) Made or maintained by a physician, psychiatrist,
psychologist, or other recognized professional or parapro-
fessional acting in his or her professional capacity or assist-
ing in a paraprofessional capacity;

(ii) Made, maintained, or used only in connection with
treatment of the student; and

(iii) Disclosed only to individuals providing the treat-
ment. For the purpose of this definition, "treatment" does not
include remedial educational activities or activities that are
part of the program of instruction at the agency or institution;
and

(5) Recoros that only contain information about an
individual after he or she is no longer a student at that agency
or institution.

(Authority: 20 U.S.C. 1232g(a)(4))

"Eligible student" means a student who has reached
18 years of age o r is attending an institution of postsecondary
education.

(Authority: 20 U.S.C. 1232g(d))

"Institution of postsecondary education" means an
institution that provides education to students beyond the
secondary school level; "secondary school level" means the
educationai level (not beyoi.d grade 12) at which secondary
education is provided as determined under State law.

(Authority: 20 U.S.C. 1232g(d))

'Parent' means a parent of a student and includes a
natural parent, a guardian, or an individual acting as a parent

1-3 8



in the absence of a parent or a guardian.

(Authority: 20 U.S.C. 1232g)

"Party" means an individual, agency, institution, or
organization.

(Authority: 20 U.S.C. 1232g(b)(4)(A))

Personally identifiable information" includes, but is
not limited to-

(a) The student's name;

(b) The name of the student's parent or other family
member;

(0) The address of the student or student's family;

(d) A personal identifier, such as the student's social
security number or student number;

(e) A list of personal characteristics that would make
the studenVs identity easily traceable; or

(f) Other information that would make the student's
identity easily traceable.

(Authority: 20 U.S.C. 1232g)

"Record" means any information recorded in anyway,
including, but not limited to, handwriting, print, tape, film,
microfilm, and microfiche.

(Authority: 20 U.S.C. 1232g)

"Secretary" means the Secretary of the U.S. Depart-
ment of Education or an official or employee of the Depart-
ment of Educaticn acting for the Secretary under a delega-
tion of authority.

(Authority: 20 U.S.C. 1232g)

"Student", except as otherwise specifically provided in
this part, means any individual who is or has been in
attendance at an educational agency or institution crid re-
garding whom the agency or institution maintains education
records.

(Authority: 20 U.S.C. 1232g(a)(6))

Sec. 99.4 What are the rights of parents?

An educational agency or institution shall give full
rights under the Act to either parent, unless the agency or
institution has been provided with evidence that there is a
court order, State statute, or legally binding document relat-
ing to such matters as divorce, separation, or custody that
specifically revokes these rights.

(Authority: 20 U.S.C. 1232g)

Sec. 99.5 What are the rights of eligible students?

(a) When a student becomes an eligible student, the
rights accorded to, and consent required of, parents under
this part transfer from the parents to the student.
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(b) The Act and this part do not prevent educational
agencies or institutions from giving students rights in addition
to those given to parents.

(c) If an individual is or has been in attendance at one
component of an educational agency or institution, that
attendance does not give the individual rights as a student in
other components of the agency or institution to wl,ich the
individual has applied for admission, but has never been in
attendance.

(Authority: 20 U.S.C. 1232g(d))

Sec.99.6 What information m ust an educational agency's
or institution's policy contain?

(a) Each educational agency or institution shall adopt
a policy regarding how the agency or institution meets the
requirements of the Act and of this part. The policy must
include-

(1) How the agency or institution informs parents and
students of their rights, in accord with Sec. 99.7;

(2) How a parent or eligible student may inspect and
review education records under Sec. 99.10, including at
least-

(i) The procedure the parent or eligible student must
follow to inspect and review the records;

(ii) With an understanding that it may not deny access
to education records, a description of the circumstances in
which the agency or institution believes it has a legitimate
cause to deny a request for a copy of those records;

(iii) A schedule of fees (if any) to be charged forco pies;
and

(iv) A list of the types and locations of education
records maintained by the agency or institution, and the titles
and addresses of the officials responsible for the records;

(3) A statement that personally identifiable informa-
tion will not be released from an education record without the
prior written consent of the parent or eligible student, except
under one or more of the conditions described in Sec. 99.31;

(4) A statement indicating whether the educational
agency or institution has a policy of disclosing personally
identifiable information under Sec. 99.31(a)(1), and, if so, a
specification of the criteria for determining which parties are
school officials and what the agency or institution considers
to be a legitimate educational interest;

(5) A statement that a record of disclosures will be
maintained as required by Sec. 99.32, ant that a parent or
eligible student may inspect and review the' record;

(6) A specification of the types of personally identifi-
able information the agency or institution has designated as
directory information undcr Sec. 99.37; and

(7) A statement that the agency or institution permits
a parent or eligible student to request correction of the
student's education records under Sec. 99.20, to obtain a
hearing under Sec. 99.21(a), and to add a statement to the
record under Sec. 99.21(b)(2).
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(b) The educational agency or insfftution shall state
the policy in writing and make a copy of it available on request
to a parent or eligible student.

(Authority: 20 U.S.C. 1232g(e) and (f))

(Approved by the Office of Management and Budget under
control number 1880-0508)

Sec. 99.7 What must an educational agency or institution
include in its annual notification?

(a) Each educational agency or institution shall annu-
ally notify parents of students currently in attendance, and
eligible students currently in attendance, at the agency or
institution of their rights under the Act and this part. The
notice must include a statement that the parent or eligible
student has a right to-

(1) Inspect and review the student's education rec-
ords;

(2) Request the amendment of the student's educa-
tion records to ensure that they are not inaccurate, mislead-
ing, or otherwise in violation of the student's privacy or other
rights;

(3) Consent to disclosures of personally identifiable
information contained in the student's education records,
except to the extent that the Act and the regulations in this
part authorize disclosure without consent;

(4) File with the U.S. Department of Education a
complaint under Sec. 99.64 concerning alleged failures by
the agency or institution to comply with the requirements of
the act and this part; and

(5) Obtain a copy of the policy adopted under Sec.
99.6.

(b) The notice provided under paragraph (a) of this
section must also indicate the places where copies of the
policy adopted under Sec. 99.6 are located.

(c) An educational agency or institution may provide
this notice by any means that are reasonably likely to inform
the parents and eligible students of their rights.

(d) An agency or institution of elementary or second-
ary education shall effectively notify parents of students who
have a primary or home language other than English.

(Authority: 20 U.S.C. 1232g(0)

(Approved by the Office of Management and Budget under
control number 1880.0508)

Subpart B-What are the Rights of Inspection
and Review of Education Records?

Sec. 99.10 What rights exist for a parent or eligible
student to inspect and review education records?

(a) Except as limited under Sec. 99.12, each educa-
tional agency or institution shall permit a parent or eligible
student to inspect and review the education records of the

student

(b) The educational agency or institution shall comply
with a request for access to records within a reasonable
period of time, but in no case more than 45 days after it has
received the request.

(c) The educational agency or institution shall re-
spond to reasonable requests for explanations and interpre-
tations of the records.

(d) The educational agency or institution shall give the
parent or eligible student a copy of the records if failure to do
so would effectively prevent the parent or student from
exercising the right to inspect and review the records.

(e) The educational agency or institution shall not
destroy any education records if there is an outstanding
request to !aspect and review the records under this section.

(f) While an education agency or institution is not
required to give an eligible student access to treatment
records under paragraph (b)(4) of the definition of "Education
records* in Sec. 99.3, the student may have those records
reviewed by a physician or other appropriate professional of
the student's choice.

(Authority: 20 U.S.C. 1232g(a)(1)(A))

Sec. 99.11 May an educational agency or institution
charge a fee for copies of education records?

(a) Unless the imposition of a fee effectively prevents
a parent or eligible student from exercising the right to inspect
and review the student's education records, an educational
agency or institution may charge a fee for a copy of an
education record which is made for the parent or eligible
student.

(b) An educational agency or institution may not
charge a fee to search for or to retrieve the education records
of a student.

(Authority: 20 U.S.C. 1232g(a)(1))

Sec. 99.12 What limitations exist on the right to inspect
and review records?

(a) If the education records of a student contain
information on more than one student, the parent or eligible
student may inspect, review, or be informed of only the
specific information about that student.

(b) A postsecondary institution does not have to
permit a student to inspect and review education records that
are-

(1) Financial records, including any information those
records contain, of his or her parents;

(2) Confidential letters and confidential statements of
recommendation placed in the education records of the
student before January 1, 1975, as long as the statements
are used only for the purposes for which they were specifi-
cally intended; and

(3) Confidential letters and confidential statements of
recommendation placed in the student's education records



after January 1, 1975, if-

(i) The student has waived his or her right to inspect
and review those !otters and statements; and

(ii) Those letters and statements are related to the
student's-

(A) Admission to an educational institution;

(B) Application far employment: or

(C) Receipt of an honor or honorary recognition.

(c)(1) A waiver under paragraph (b)(3)(i) of this sec-
tion is valid only if-

(i) The educational agency or institution does not
require the waiver as a condition for admission to or receipt
of a service or benefit from the agency or institution; and

(ii) The waiver is made in writing end signed by the
student, regardless of age.

(2) If a student has waived his or her rights under
paragraph (b)(3)(i) of this section, the educational institution
shall-

(i) Give the student, on request, the names of the
individuals who provided the letters and statements of rec-
ommendation; and

(ii) Use the letters and statements of recommendation
only for the purpose for which they were intended.

(3)0) A waiver under paragraph (b)(3)(i) of this section
may be revoked with respect to any actions occurring after
the revocation.

(ii) A revocation under paragraph (c)(3)(i) of this
section must be in writing.

(Authority: 20 U.S.C. 1232g(a)(1) (A) and (B))

Subpart C-What are the Procedures for
Amending Education Records?

Sec. 99.20 How can a psrent or eligible student request
amendment of the Audent's education records?

(a) If a parent or eligible student believes the educa-
tion records relating to the student contain information that is
inaccurate, misleading, or in violation of the studenrs rights
of privacy or other rights, he or she may ask the educationd
agency or institution to amend the record.

(b) The educational agency or institution shall decide
whether to amend the record as requested within a mason-
able time after the agency or in stitullon receives the request.

(c) if the educational agency or institution decides not
to amend the record as requested, it shall inform the parent
or eligible student of its decision and of his or her right to a
hearing under Sec. 99.21.

(Authority: 20 U.S.C. 1232g(a)(2))

Sec. 99.21 Under what conditions does a parent or
eligible student have the right to a hearing?

(a) An educational agency or institution shall give a
parent or eligible student, on request, an opportunity for a
hearing to challenge the content of the student's education
records on the grounds that the information contained in the
education records is inaccurate, misleading, or in violation of
the privacy or other rights of the student.

(b)(1) If, as a result of the hearing, the educational
agency or institution decides that the information is inaccu-
rate, misleading, or otherwise in violation ot the privacy or
other rights of the student, it shall-

(i) Amend the record accordingly; and

(ii) Inform the parent or eligible student of the amend-
ment in writing.

(2) If, as a result of the hearing, the educational
agency or institution decides that the information in the
education record is not inaccurate, misleacfing, or otherwise
in violation of the privacy or other rights of the student, it shall
inform the parent or eligible student of the right to place a
statement in the record commenting on the contested infor-
mation in the record or stating why he or she disagrees with
the decision of the agency or institution, or both.

(c) If an educational agency or institution places a
statement in the education records of a student under para-
graph (b)(2) of this section, the agency or institution shall-

(1) Maintain the statement with the contested part of
the record for as long as the record is maintained; and

(2) Disclose the statement whenever it discloses the
portion of the record to which the statement relates.

(Authority: 20 U.S.C. 1232g(a)(2))

Sec. 99.22 What minimum requirements exist for the
conduct of a hearing?

The hearing required by Sec. 99.21 must meet, at a
minimum, the following requirements:

(a) The educational agency or institution shall hold the
hearing within a reasonable time after it has received the
request for the hearing from the parent or eligible student.

(b) The educational agency or institution shall give the
parent or eligible student notice of the date, time, and place,
reasonably in advance of the hearing.

(c) The hearing may be conducted by any individual,
including'an offidal of the educational agency or institution,
who does not have a direct interest in the outcome of the
hearing.

(d) The educational agency or institution shell give the
parent or eligible student a full and fair opportui ray to present
evidence relevant to the issues raised under Sec. 99.21. The
parent or eligible student may, at their own expense, be
assisted or represented by one or more incfividuals of his or
her own choice, including an attorney.

(e) The educational agency or institution shall make



its decision in writing within a reasonable period of time after
the hearing.

(f) The decision must be based solely on the evidence
presented at the hearing, and must include a summary of tho
evidence and the reasons for the decision.

(Authority: 20 U.S.C. 1232g(a)(2))

Subpart D-May an Educational Agency or
institution Disclose Personally Identifiable
information From Education Records?

Sec. 99.30 Under what conditions must an educational
agency or Institution obtain prior consent to disclose
information?

(a) Except as provided in Sec. 99.31, an educational
agency or institution shall obtain a signed and dated written
consent of a parent or an eligible student before it &closes
personally identifiable information from the studenrseduca-
tion records.

(b)Tne written consent must-

(1) Specify the records that may be disclosed;

(2) State the purpose of the disclosure; and

(3) Identify the party or class of parties to whom the
disclosure may be made.

(c) When a dsclosure is made under paRgraph (a) of
this section-

(1) If a parent or eligible student so requests, the
educational agency or institution shall provide him or her with
a copy of the records disclosed; and

(2) If the parent of a s:udent who is not an eligible
student so requests, the agency or institution shall provide
the student with a copy of the records disclosed.

(Authority: 20 U.S.C. 1232g (b)(1) and (b)(2)(A))

Sec. 99.31 Under what conditions is prior consent not
required to disclose Information?

(a) An educagonal agency or institution may disclose
personally identliable information from an education record
of a studentwithout the consent required by Sec. 99.30 if the
disclosure meets one or more of the following conditions:

(1) The &closure is to other school officials, including
teachers, within the agency or institution whom theagency or
institution has determined to have legitimate educational
interests.

(2) The dsclosure is, subject to the requirements of
Sec. 99.34, to officials of another school, school system, or
institution of postsecondary education where the student
seeks or Intends to enroll.

(3) The dsclosure is, subject to the requirements of
Sec. 99.35, to authorized representatives of-

(i) The Comptroller General of the United States;

(ii) The Secretary; or

(iii) State and local educational authorities.

(4)(i) The &closure is in connection with financial aid
for which the stvdent has applied or which the student has
received, if tho information is necessary for such purposesas
to-

(A) Determine eligibility for the aid;

(B) Determine the amount of the aid;

(C) Determine the condtions for the aid; or

(0) Enforce the terms imd condtions of the aid.

(ii) As used in paragraph (a)(4)(i) of this secion,
Inancial aid' means a payment of funds provided to an
individual (or a payment in kind of tangible or intangible
property to the incfividual) that is conditioned on the incivid-
uars attendance at an educational agency or institution.

(Authority; 20 U.S.C. 1232g(b)(1)(D))

(5)(i) The disclosure is to State and iocal officials or
authorities, if a State statute adopted before November 19,
1974, specifically requires disclosures to those officials and
authorities.

(ii) Paragraph (a)(5)(i) of this section does not prevent
a State from further limiting the number or type of State or
local officials to whom &closures may be made under that
paragraph.

(6)(i) The disclosure i3 to organizations conducting
studies for, or on behalf of, edvcational agencies or institu-
tions to-

(A) Develop, validate, or administer predictive tests;

(B) Administer student aid programs; or

(C) Improve instruction.

(ii) The agency or institution may disclose information
under paragraph (a)(6)(i) of this section only if-

(A) The study is conducted in a manner that does not
permit personal identification of parents and students by
individuals other than representatives of the organization;
and

(B) The infcrmation is destroyed when no longer
needed for the purposes for which the study was conducted.

(iii) For the purposes of paragraph (a)(6) of this
section, the term "organization' includes, but is not limited to,
Federal, State, and local agencies, and independent organi-
zations.

(7) The disclosure is to accrediting organizations to
cany out their accredting functions.

(8) The disclosure is to parents of a dependent stu-
dent, as defined in section 162 of the Internal Revenue Code
of 1954.
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(9)(i) The &closure is to comply with a judicial order
or lawfully issued subpoena.

(ii)The educational agency or institution may disclose
information under paragraph (a)(9)(i) of this section only if the
agency or institution makes a reasonable effort to notify the
parent or eligible student of the order or subpoena in advance
of compliance.

(10) The disclosure is in connection with a health or
safety emergency, under the condtions described in Sec.
99.36.

(11) The disclosure is information the educational
agency or institution has designated as 'drectory informa-
tion', under the conditions desciibed in Sec. 99.37.

(12) The disclosure is to the parent of a student who
Is not an eligible student or to the student.

(b) This section does not forbid or require an educa-
tional agency or institution to dsclose personally identifiable
information from the education records of a student to any
parties under paragraphs (a) (1) through (11) of this section.

(Authority: 20 U.S.C. 1232g (a)(5)(A), (b)(1) and (b)(2)(B))

Sec. 99.32 What recordkeeping requirements exist
concerning requests and disclosures?

(a)(1) An educational agency or institution shall main-
tain a record of each request for access to and each &clo-
sure of personally identifiable information from the education
records of each student.

(2) The agency or institunn shall maintain the record
with the education records of the student as long as the
records are maintained.

(3) For each request or disclosure the record must
include-

(i) The parties who have requested or received per-
sonally identifiable information from the education records;
and

(ii) The legitimate interests the parties had in request-
ing or obtaining the information.

(b) If an educational agency or institution discloses
personally identifiable information from an edumtion record
with the understanding authorized under Sec. 99.33(b), the
record of the dsclosure required under this section must
include-

(1) The names of the additional parties to which the
receiving party may &close the information on behalf of the
educational agency or institution; and

(2) The legitimate interests under Sec. 99.31 which
each of the additional parties has in requesting or obtaining
the information.

(c) The following parties may inspect the record relat-
ing to each student:
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(1) The parent or eligible student.

(2) The school official or his or her assistants who are
responsible for the custody of the records.

(3) Those parties authorized in Sec. 99.31(a) (1) and
(3) for the purposes of auditing the recordkeeping proce-
dures of the educational agency or institution.

(d) Paragraph (a) of this section does not apply if the
request was from, or the disclosure was to-

(1) The parent or eligible student;

(2) A school official under Sec. 99.31(a)(1);

(3) A party with written consent from the parent or
eligible student; or

(4) A party seeking directory information.

(Authority: 20 U.S.C. 1232g(b)(4)(A))

(Approved by the Office of Management and Budget under
control number 1880-0508)

Sec. 99.33 What limitations apply to the redisclosure of
information?

(a)(1) An educational agency or institution may dis-
close personally identifiable infonration from an education
record only on the condition that the party to whom the
information is disclosed will not dsclose the information to
any other party without the prior consent of the parent or
eligible student.

(2) The officers, employees, and agents of a party that
receives information under paragraph (a)(1) of this section
may use the information, but only for the purposes for which
the &closure was made.

(b) Paragraph (a) of this section does not prevent an
educational agency or institution from disclosing personally
identifiable information with the understanding that the party
receiving the information may make further disclosures of the
information on behalf of the educational agency or institution
if-

(1) The disclosures meet the requirements of Sec.
99.31; and

(2) The :::lucational agency or institution has com-
plied with the requ'rements of Sec. 99.32(b).

(c) Paragraph (a) of this section does not apply to
disclosures of directory information under Sec. 99.31(a)(11)
or to disclosures to a parent or student under Sec.
99.31(a)(12).

(d) Except for disclosures under Sec. 99.31(a) (11)
and (12), an educational agency or institution shall inform a
party to whom disclosure is made of the requirements of this
section.

(Authority: 20 U.S.C. 1232g(b)(4)(B))



Sec. 99.34 What conditions apply to disclosure of
information to other educatio nal agencies or institutions?

(a. .;ri educational agency or institution that &closes
sin education record under Sec. 99.31(a)(2)

(1 ) Make a reasonable attempt to notify theparent or
eligible sttkient at the last known address of the parerl or
eligible student, unless-

(i) The &closure is initiated by the parent or eligible
student; or

(ii) The policy of the agency or institution under Sec.
99.6 includes a notice that the agency or institution forwards
education records to other agencies or institutions that have
requested the records and in which the student seeks or
intends to enroll;

(2) Give the parent or eligible student, upon regtest,
a copy of the record that was disclosed; and

(3) Give the parent or eligible student, upon request,
an opportunity for a hearing under Subpart C.

(b) An educational agency or institution may &close
an education record of a student in attendance to another
educational agency or institution if-

(1) The student is enrolled in or receives services from
the other agency or institution; and

(2) The disclosure meets the requirements of para-
graph (a) of this section.

(Authority: 20 U.S.C. 1232g(b)(1)(B))

Sec. 99.35 What conditions apply to disclosure of
Information for Federal or State program purposes?

(a) The officials listed in Sec. 99.31(a)(3) may have
access to education records in connection with an audit or
evaluation of Federal or State supported education pro-
grams, or for the enforcement of or compliance with Federal
legal requirements which relate to those programs.

(b) Informadon that is collected under paragraph (a) of
this section must-

(1) Be protected in a manner that does not permit
personal identification of individuals by anyone except the
officials referred to in paragraph (a) of this section; and

(2) Be destroyed when no longer needed for the
purposes listed in paragraph (a) of this section.

(c) Paragraph (b) of this section does not apply if-

(1) The parent or efigiLle student has given written
consent for the cfisclosure under Sec. 99.30; or

(2) The collection of personally identifiable informa-
tion is specifically authorized by Federal law.

(Authority: 20 U.S.C. 1232g(b)(3))

Soc. 99.36 What conditions apply to disclosure of
Information in health and safety emergencies?

(a) An educational agency or institution may dsclose
personally identifiable information from an education record
to appropriate parties in connection with an emergency if
knowledge of the information is necessary to protect the
health or safety of the student or other individuals.

(b) Paragraph (a) of this section shall be strictly
construed.

(Authority: 20 U.S.C. 1232g(b);1)(l))

Sec. 99.37 WhatconditIonsspptytr disclosing directory
Information?

(a) An educAqonal agency or institution may &close
directory information if it has given public notice to parents of
students in attendance and eligible students in attendance at
the agency or institution of-

(1) The types of personally identifiable information
that the agency or institution has desigrated as cirectory
information;

(2) A parent's or eligible student's right to refuse to let
the agency or institution designate any or all of those types
of information about the student as drectory information; and

(3) The period of time within which a parent or efigible
student has to notify the agency or institution in writing that
he or she does not want any or all of those types of
information about the student designated as drectory infor-
mation.

(b) An educational agency or institution may disclose
directory information about former students without meeting
the conditions in paragraph (a) of this section.

(Authority: 20 U.S.C. 1232g(a)(5) (A) and (B))

Subpart E-What are the Enforcement
Procedures?

Sec. 99.60 What functions has the Secretary delegated
to the Office and to the Education Appeal Board?

(a) For the purposes of this subpart, 'Office means
the Family Policy and Regulations Office, U.S. Department
of Education.

(b) The Secretary designates the Office to-

(1) investigate, process, and review complaints and
violations under the Act and this part; and

(2) Provide technical assistance to ensure compli-
ance with the Act and this part.

(c) The Secretary designates the Education Appeal
Board to act as the Review Board required under the Act.

(Authority: 20 U.S.C. 1232g (f) and (g), 1234)

Sec. 99.61 What responsibility does an educational
agency or institution have concerning conflict with State
or local laws?
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If an educational agency or institution determines that
it cannot comply with the Act or this part due to a conflict with
State or local law, it shall notify the Office within 45 days,
giving the text end citation of the conflicting law.

(Authority: 20 U.S.C. 1232g(f))

Sec. 99.62 What information must an educational agency
or institution submit to the Office?

The Office may require an educational agency or
institution to submit reports mtaining information neces-
sary to resolve complaints under the Act and the regulations
in this part.

(Authority: 20 U.S.C. 1232g (f) and (g))

Sec. 99.63 Where are complaints filed?

A person may file a written complaint with the Office
regarcing an alleged violation under the Act and this part
The Office's address is: Family Policy and Regulations
Office, U.S. Department of Education, Washington, DC
20202.

(Authority: 20 U.S.C. 1232g(g))

Sec. 99.64 What Is the complaint procedure?

(a) A complaint filed under Sec. 99.63 must contain
specific allegation s of fact giving reasonable cause to believe
that a violation of the Act or this part has occurred.

(0 The Office investigates each timely complaint to
determine whether the educational agency or institution has
failed to comply with the provisions of the Act or this part.

(Authority: 20 U.S.C. 1232g(f))

Sec.99.65 What is the content of the notice of complaint
issued by the Office?

(a) If the Office receives a complaint, it notifies the
complainant and the educational agency o rinstitution against
which the violation has been alleged, in writing, that the
complaint has been received.

(b) The notice to the agency or institution under
paragraph (a) of this section-

(1) Includes the substance of the alleged violation;
and

(2) Informs the agency or institution that the Office will
investigate the complaint and that the educational agency or
institution may submit a written response to the complaint.

(Authority: 20 U.S.C. 1232g(g))

Sec. 99.66 What are the responsibilities of the Office in
the enforcement process?

(a) The Office reviews the complaint and response
and may permit the parties to submit further written or oral
arguments or information.

(b) Following its investigation, the Office provides to
the complainant and the educational agency or institution
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written notice of its findings and the basis for its findings.

(c) If the Office finds that the educational agency or
institution has not complied with the Act or this part, the notice
under paragraph (b) of this section-

(1) Includes a statement of the specific steps that the
agency or institution must take to comply; and

(2) Provides a reasonable period of time, given all of
the circumstances of the case, duting which the educational
agency or institution may comply voluntarily.

(Authority: 20 U.S.C. 1232g(f))

Sec. 99.67 How does the Secretary enforce decisions?

(a) If the educational agency or institution does not
comply during the period of time set under Sec. 99.66(c), the
Secretary may take an action authorized under 34CFR Part
78, including-

(1) Issuing a notice of intent to terminate funds under
34 CFR 78.21;

(2) Issuing a notice to withhold funds under 34 CFR
78.21, 200.94(b) or 298.45(b), depending upon .the appli-
cable program under which the notice is issued; or

(3) issuing a notice to cease and desist under 34 CFR
78.31, 200.94(c) cr 298.45(c), depending upon the program
under which the notice is issued.

(b) If, after an investigadon under Sec. 99.66, the
Secretary finds that an educational agency or institution has
complied voluntarily with the Act or this part, the Secretary
provides the complainant and the agency or institution writ-
ten notice of the decision and the basis for the decision.

(Note: 34 CFR Part 78 contains the regulations of the
Education Appeal Board.)

(Authority: 20 U.S.C. 12329(g))

Appendix-Analysis of Comments and
Changes

The following is an analysis of comments and changes
in the regulations since prblication of the NPRM. Substan-
tive issues are discussed uv der the section of the regulations
to which they pertain. Technical and other minor changes are
not addressed.

Two issues were raised that cannot be addressed
under any specific section of the regulations. In one case
commenters raised the issue in the context of different
sections of the regulatons; in the other case the issues
concemed a section that was removed from the regulations.
The following is a discussion of those tWO issues:

o Release of records from another agency or institu-
tion.

Comment: Several commenters believed an agency
or insiitution should not be required to provide a student a
copy of a transcript or other records from another agency or
institution unless the originating agency or institution is no
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longer in existence. Other commenters believed language
should be included that would permit an educational agency
or institution to decline a request for ciselosure of a swdent's
transcript or other recceds from another agency or institution,
unless the originating agency or institution is. no longer in
existence.

Discussion: The records in question fall within the
definition of education records in that they are directly related
to a student and are maintained by an educational agency or
institution. An agency or institution is required to provide a
parent or an eligible student access to all records, inducing
those transcripts and records it did not originate but that it
maintain s. This requirementis set forth in the section entitled,
'What rights exist for a parent or eligible student to inspect
and review education records?' The FERPA does not forbid
or require an agency or institution to eisclose records to a
third party, nor would it prevent an agency or institution from
establishing a policy of not disclosing to third parties records
that had originated at another agency or institution.

Change: None.

o Waiver of Rights.

Comment: One commenter expressed concern about
the removal of the section which set forth the condtions
underwhich a parent or a student could waive any or all of his
or her rights under the Act. While not endorsing nonstatutory
waivers, the commenter believed that if nonstatutory waivers
will continue to be recognized, the conditions governing
those waivers are necessary in order to protect against any
possible abuse. A second commenter supported the deletion
of the general waiver provision, stating that there is no
authority for waivers beyond the very narrow ones set forth
in the statute.

Discussion: There was no statutory requirement for
the wther provision that was included in the regulations or
the conditions under which nonstatutory waivers could be
permitted. Therefore, the section was removed. However, in
removing it, the Secretary does not intend to preclude
educational agencies and institutions from establishing poli-
cies and concitions under which parentsor students would
be allowed to execute nonstatutory waivers.

Change: None.

The Secretary's discussion of the other comments
received on the NPRM follows:

Section 99.1 To which educational agencies or
Institutions do these regulations apply?

Comment: One commenter questioned the specific
legislative authority exempting programs from this part and
the effect of exempting the programs.

Discussion: The statute appears in Part C of the
General Education Provisions Act (GEPA). Prior to the
establishment of the Department, Part C applied only to
programs administered by the Commissioner of Education.
The Commissioner had no authority over programs admini-
stered by the Assistant Secretary of Education and the
Director of the National Institute of Education. Forprograms
that were transferred to the Department under the Depart-
ment of Education Organization Act (DEOA), the provisions

of Part C continued to apply oi.,y to those proprsms adminis-
tered by the Commissioner on the day precedng the effec-
tive date of the DEOA. Thus, FERPA does net apply to former
National Institute cf Education programs and the former
National Center for Educational Statistics, Rehabilitation
Services, National Institute of Disability and Rehabilitation
Research, College Housing, and the Transition Program for
Refugee Children.

Change: None.

Section 99.3 What definitions apply to these regulations?

Definition of 'Directory Information'.

Comment Several commenters objected to the stan-
dard proposed in the definition of "drectory information,'
stating there is no authority to broaden the term to include
other information beyond that identfied by Cong less. Others
stated that what may be considered an invasion of privacy by
one person may not be so considered by another, which
could result in inconsistency.

In contrast, an equal number of commenters stated
that the standard is 'most helpful: a 'notable improvement'
and 'should be incorporated in the regulations.' One com-
menter asked that cistinguished academic performance or
public service be included.

One commenter asked how the standard was devel-
oped. Others seemed to believe the staneard would replace
the items that have been designated by statute.

Discussion:The statute states thardirectory informa-
liar relating to a student includes the following: *" and then
fists items which may be oonsidered directory information.
The Department had interpreted the word Ind udes tomean
the list was not prescriptive. To clarify that interpretation, the
phrase ** and other similar information' was added to the
definition in the regulations published in 1976.

The Secretary, in revising the regulations, decided it
would be preferable to establish a standard for interpreting
the scope cf the legislation. The standard, together with the
list of items, should provide sufficient guidance for educa-
tional agencies and institutions. The standard would permit
an agency or institution to mention cistinguished academic
performance or public service as long as it had designated
that information as drectory information and the parent or
student had not objected to such a cisclosure.

Change: None.

Section 99.3 Definition of "Education Records".

Comment: A commenter believed the regulations are
unclear on whether the definition of edumtion records in-
cludes or excludes records relating to an individual in atten-
dance at an educational agency or institution who is also
employed as a result of his or her status as a 'student."

Discussion: All records relating to a student who is
also an employee of an educational agency or institutionare
included in the definition of education records if the student's
employment is contingent on the fact that he or she is a
student. For example, "all records, inducing employment
records, of a student enrolled in a work-study program are
education records; likewise, all records of a student who,



because he or she is a student, is employed by the educa-
tional agency or institution to serve as a teaching assistant,
lecturer, or in'some other capacity, are education records.
Excluded from the definition of education records are the
employment records of an employee-including, for example,
a teaching assistant or lecturer-whose employment cid not
result from and does not depend on the fact that he or she
may also be a student at the agency or institution, provided
that these employment records are made enti maintained in
the normal course of business, relate exclusively to the
indvidual in that incividual's creacity as an employee, and
are not available for use for any other purpose.

Change: The definition has been rewritten for claiity.

Comment One commenter believed that personally
identifiable information relating to events or matters that
transpire alter the student is no longer in attendance should
be covered by the definition of education records. The
com menter was concerned that the exclusion of this informa-
tion from the definition is without statutory authority, that it
would allcw an educational agency or institution to collect
negative allegations or information on a former student, and
that the parent or student would have no protection against
release of the information to third parties.

Discussion:The exclusion is intended to allow educa-
tional agencies and institutions and their alumni organiza-
tions to perform their traditional functions of fimd-raising and
publishing information concerning the accomplishments of
alumni. Most, if not all, alumni organizations perform these
functions in contact with the former students. Since the
collection and use of negative information about alumni is not
an accepted or usual practice of educational agencies or
institutions, the Secretary has decided that any expectation
of abuse is minimal and would be insufficient to justify
imposing an addtional regulatory burden.

Change: None.

Section 99.3 Definition of "Parent".

Comment One commenter believed the definition of
parent- should specifically state that a school district must

provide rights to both natural parents, custodial and noncus-
tocial. Another commenter believed that the new section
'What are the rights of pare nts?" sh o uld specifically state that
'noncustodial' parents are included in the Act's coverage.
The commenters believed the proposed editions would
further clarify the rights of noncustodial parents.

Discussion: In revising the regulations, the Secretary
recognized the need to clarify the rights of custodial and
noncustodial parents. Therefore, the new section was added
to state specifically that the agency or institution shall give full
rights under the law to either parent unless the agency or
institution has been provided with evidence that there is a
court order, State statute, or legally binding document relat-
ing to such matters as dvorce, separation, or custody, that
specifically revokes these rights. The Secretary believes this
new section provides sufficient clarification and that the
definition of 'parent' should remain as it appeared in the
proposed regulations.

Change: None.

Section 99.3 Definition of "Student".

Comment: One commenter stated that the inclusion
of 'former student' in the definition of 'student' improves the
definition. Two other commenters appeared to believe that
the purpose of the revision was to extend the law's coverage
to include former students.

Discussion: Former sturIents are covered under the
statute's definition of shicient and have been entitled to the
same rights as students in attendance since the laves pas-
sage. The intent of the revision is to make this clear in the
definitioresection of the regulations. Those specific provi-
sions of the regulations where rights are limited to current
students are clearly stated in the revised regulations. See
Sec. 99.7 regarding annual notification, Sec. 99.34 regarcing
disclosure to other educational agencies and institutions and
Sec. 99.37 regarcing directory information.

Change: None.

Section 99.5 What are the rights of eligible students?

Comment Two commenters believed the paragraph
that was removed from this section, which is entitled 'Student
Rights in the current regulations, should be reinserted. The
paragraph stated that the rights of an eligible student are not
affected by a provision in the regulations that allows an
agency or institution to &close information to the parents of
such a student without the students written consent One of
these commenters believed the reference should be rein-
serted in order to make clear the fact that the students right
to have access to his or her education records iS not affected
by the students status as a dependent. The other commen-
ter believed the removal of the reference may result in
increased pressure on institutions to grant a parents request
for access without formally establishing that the student is in
fact a dependent as defined in section 152 of the Internal
Revenue Code.

Discussion: This section of the regulations clearly
states that when a student becomes an eligible student, all of
the FERPA rights transfer from the parents to the student
The section of the regulations enfeed 'Under what condi-
tions is prior consent not required to dsclose information?'
provides that an agency or institution may disclose informa-
tion te the parents of a dependent student without the
students consent; the provision does not require the school
to do so. The paragraph that is being removed was not
intended to have any effect on an agencys or institution's
decision on whether to grant the parents request for informa-
tion. Nor was it intended to affect an agency's or institution's
policies in establishing that a student is a dependent as
defined in section 152 of the internal Revenue Code.

Change: None.

Comment: Three commenters believed educational
agenices and institutions should be required to allow the
parents of dependent students to inspect and review the
education records of the student. Another commenter be-
lieved that even allowing educational agencies and institu-
tions to afford the parents the opportunity to have access
undermined the intent of the law by removing the students
right to have control over the disclosure. This commenter
believed that specific procedures for release of information to
parents in specific circumstances were needed.
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Discussion: The statute dearly provides that the par-
ents' rights afforded by the law transfer to the student when
the student reaches age 18 or is attencing an institution of
postsecondary education. The statute also clearly provides
that an educational agency may disclose the education
records of a dependent student to the parents of the Student
without the skident's consent. The Secretary has no author-
ity to change these statutory provisions. He finds nothing in
the statute to indicate that Congreis intended the Depart-
ment to develop procedures such as the one commenter
suggested and believes that to do so would impose an
unnecessary regulatory burden.

Mange: None.

Comment: A commenter believed the regulations
should clarify the status of handicapped students over the
age of 18 whose handicapping condtion is such as to affect
their ability to understand and/or exercise their rights uilder
the Act.

Discussion: The Secretary has carefully considered
this question in fight of the fact that at age 18 the lights
transfer from the parent to the student He has decided that
a student who is so severely handicapped as to prevent the
student from exercising his Or her rights under the Act would
in most Oases be under the legal care orguardianship of
another person or entity. In the absence of 'a court's order of
guardanship, the Secretary believes it would be reasonable
to pre sumo that the parenM of such a studentare the persons
who are in the best position to act on behalf of the student
Therefore, the Seaetary has decided that no specific provi-
sion in the regulations is necessary.

Change: None.

Comment:One commenter was concemed about the
statement in the proposed regulations that provides that an
indvidual does not have rights in componentsof an "agency
or institution at which the individual has never been in
attendance. The commenter questioned whether a student
who is enrolled in one component of a university and takes
one course in another component is considered to be a
student in attendance at, and with rights in, both compo-
nents. The commenter believed the provision could result in
the disclosure of remrds by a component of the institution in
which the student has never been in attendance.

Discussion:In revising the regulations, two significant
phrases were unintentionally omitted from the statement
The statement should have read, *If an individual is or has
been in attendance at one component of an educational
agency or institution, that attendance does not give the
indvidual rights as a student in other components of the
agency or institution to which the indvidual has applied for
admission but has never been in attendance." Conceming
the com menters specific question, if an individual applied for
but was not admitted to a component, the individual would
have no rights with regard to his or her application for
admission to that component This result is consistent with
extensive legislative history on the subject. However, if an
individual took a course in the component to which he or she
had been denied admission, that individual would have
FERPA rights with respect to that course, but still would not
have rights with respect to the denied application for admis-
sion to that component.

Change: The phrases Is or has been in attendance
ar and "to which the individual has applied for admission'
have been added.

Comment: A commenter was concemed that an insti-
tution might misinterpret the language in this provision to
mean that a student would not have rights with respect to
records which happen to be maintained in a component other
than the component in which the student is enrolled.

Discussion: A student cannot be denied access or
other rights with respect to his or her education records,
regardless of location.

Change: None.

Comment A commenter suggested that the words
"his or her parent' in this section be changed to 'the parents'
and the words "parents of students" be changed to "parents.'

Discussion: In revising the regulations, the Secretary
changed the definition of "parent' to eliminate the need to
refer to 'the parent of the studenr or "his or her parent"
throughout the regulations. The need for changing the termi-
nology in this section was overlooked.

Change: The terminology has been revised to read
"parents."

Section 99.6 What information must an educational
agency's or institution's policy contain?

Comment: One commenter believed an educational
agency orinstitution should be required to include in its policy
a statement that grades may not be appealed.

Discussion: The legislative history of FERPA ind-
cates that the Act was not intended to be used to replace
previously established procedures to appeal the grade given
the student's performance in a course. However, given the
discretion delegated to educational agencies or institutions
in implementing FERPA, an agency or institution might
choose to permit parents of students or eligible students to
use FERPA procedures to challirigep grade. Therefore, the
Secretary has decided that it is not necessary or appropriate
to require educational agencies and institutions to state in
their policies that a studenrs grade may not be appealed.

Change: None.

Comment:Another commenter expressed agreement
with the revisions made in this section with regard to the
written policy each educational agency or institution must
adopt. However, the commenter seemed to believe that the
regulations required an educational agency or institution to
publish its policy as part of its annual notification and that this
requirement was being removed in revising the regulations.

Discussion: The only revisions made in this section,
which was previously numbered 99.6, were made for the
purpose of clarification. Neither the current nor the revised
regulations require that an educational agency or institution
include its policy in the annual notification. Both regulations
require that the annual notification include a statement of
where the policy may be obtained.

0
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Change: None.



Section 99.7 What must an educational agency or
Institution Include In its annual notification?

Comment One commenter believed the intent of the
law is that educational agencies and institutions be required
to "make notification available" to parents or students rather
than to "notify" parents or students. Therefore, the commen-
ter suggested that the word "notify" in the first paragraph of
the section be replaced by the words "make notification
available?

Discussion: The statute requires educational agen-
cies and institutions to inform the parents or the eligible
students of the rights accorded them by the Act. in order to
inform the parents or the eligible students of their rights,
educational agencies and institutions would be required to
notify, not simply make notification available.

Change: None.

Comment: One commenter pointed out that the re-
vised regulations would require educational agencies and
institutions to notify parents of students in attendance "and'
eligible students in attendance whereas the former regula-
iions required that parents "or students be notified.

Discussion:The use of the word 'or can connote the
idea that an educational agency or institution has an option
either to notify parents of all students-whether the students
are eligible or not-or to notify only eligible students. Con-
versely, use of 'and' could be construed to require &closure
ta -eligible students and all parents, whether or not they were
the parents of noneligible students. The word 'and' is used
in this section with the understancting that in the phrase
"parents and eligible students" the word "parents" means the
parents of students who are not eligible students. Thus, the
requirements in question apply both to eligible students and
to parents of students who are not eligible students.

Change: None.

Com-tient: One commenter, writing on behalf of an
institution of higher education, believed language should be
inserted to relieve notification requirements with respect to
parents who reside outside the continental United States.
The commenter also believed agencies and institutions
should notbe required to notify parents of students who have
a primary or home language other than English if the student
has demonstrated the minimal command of the English
language required for admission to the institution.

Discussion: The statute requires that educational
agencies or ins titutions inform the parents or students of their
rights. It does not, however, require that the parents or
students be notified individually; a general notification, such
as by publication in a newsletter or college bulletin, is
adequate. The requirement that an agency or institution
notify parents of students who have a primary or home
language other than English applies oniy to elementary and
secondary schools. Institutions of higher education are not
required to inform parents of rights, just eligible students.

Change: None.

Comment: One commenter asked for information on
how educational agencies and institutions are to notify for-
mer students of their rights and the agency's or institution's
policie s.
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Discussion: Both the current regulations and the re-
vised regulations provide that notification must be given only
to parents of students in attendance or eligible students in
attendance. The notification of rights and policy need not be
provided to former students or their parents. In any case, as
noted in the ctiscussion of the prececting comment, a general
notification by publication in a newsletter or college bulletin
is adequate to satisfy the statutory and regulatory require-
ments.

Change: None.

Secticn 99.10 What rights exist for a parent or eligible
student to inspect and review education records?

Comment:A commenter believed there was a need to
clarify the requirement that an educational agency or institu-
tion comply with a request for access to records within 'a
reasonable period of time, but in no case more than 45 days
after it has received the request' The commenter indicated
that the regulafons should emphasize that it is quite often
reasonable to provide access within a shorter period of time
than the 45-day limit.

Discussion: The Secretary finds that, in practice,
schools often provide access within a period of time which is
considerably shorter than the 45-day limit. He has decided
that the phrase "but in no case more than 45 days" serves to
emphasize that 45 days is the maximum time allowed for
compliance.

Change: None.

Comments:Two commenters were of the opinion that
parents should be entitled to obtain copies of the education
records of their children. Both commenters incticated that
having copies of the records would provide protection against
a school's losing or misplacing records. One of the commen-
ters believed the provision would be particularly beneficial for
families who move to a new location, in the event the
education records are misplaced or lost in transit or in the
event transfer of the records is delayed. The other com men-
ter believed such a provision would also relieve schools of the
necessity of determining whGn a denial of copies would
effectively result in a denial of access.

Discussion: Both the current and the revised regula-
tions set forth conctitions which apply to the &closure of
information to other educational agencies and institutions in
which a student seeks or intends to enroll. One of the
conditions is that an agency or institution which transfers
records to another agency or institution must give the parent
or eligible student, upon request, a copy of the record that
was disclosed. This is required by statute.

The second case in which an educational agency or
institution must provide copies is when a parent or student
gives a written consent for the &closure of information from
the student's education records and requests a copy of the
records disclosed. This is also a statutory requirement.

The current and the revised regulations also require
an educational agency or institution to provide copies of
education records if a failure to do so would effectively result
in a denial of access, and to include in their written policy a
description of the circumstances in which the agency or
institution believes it has a legitimate causq to deny a request
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for a copy of education records. These requirements, while
not specifically stated in the statute, are necessary to imple-
ment the statutory requirement that an educational agency or
institution shall not have a policy of denying, or effectively
preventing, a parent or student the right to inspect and review
the education records of the student.

The Secretary has decided that it would impose an
unnecessary burden to require educational agencies or
institutions to provide copies except as is now required by
statute and the implementing regulatons. However, nothing
in the statute or the regulations would preclude an educa-
tional agency or institution from adopting a policy of providing
copies in other cases, if it so chooses.

Change: None.

Comments: Two commenters believed the provision
that prohibits educational agencies and institutions from
destroying records if there is a pending request for access
should be expanded. Both co rn menters believed educational
agencies and institutions should be required to notify parents
prior to destruction of documents and afford them an oppor-
tunity to inspect and review or obtain the records.

Discussion: The Secretary has decided that such a
requirement would impose an unnecessary burden on edu-
cational agencies and institutions. In many cases, State law
or agency or institutional policies and procedures prescribe
a period of time in which education records are required to be
maintained. Nothing in the Act or these regulations would
preclude an educational agency or institution from imple-
menting a policy of notifying parents or eligible students prior
to the destruction of any education records.

Change: None.

Comments:One commenter expressedconcem about
the provision that accords an eligible student the right to have
his or her medcal treatment records reviewed by a physician
or other appropriate professional of the students choice. The
commenter questioned whether postsecondary institutions
would be obligated to verify the credentials of the profes-
sional chosen by the student.

Discussion: This provision is based in a requirement
in the statute. The provision describes the rights of inspection
and review of education records in the revised regulations.
Neither the statute nor the regulations prescribe any proce-
dures for verification.

Change: None.

Comments:One commenter believed that a provision
in this section lends support to parents who claim they should
have the right to have access so long as theyare supporting
the student in college. The provision in question reads, "
each educational agency or institution shall permit a parent
or eligible student to inspect and review the education
records of the student." It is the phase "parent or eligible
student" that the commenter believed lends support to the
parents claim.

Discussion: The word "parenr in the phase "parent or
eligible student" means the parent of a student who is not an
eligible student. Thus, at th e collage level, FE RPA affords the
eligible student the right of inspection and review. FERPA

does not, however, prohibit an educational agency or institu-
tion from disclosing the education records of an eligible
student to the parents of the eligible student if the student is
a dependent child as defined in section 152 of the Internal
Revenue Code of 1954. The provision which allows educe-
tional agencies and institutions to disclose information to
parents of eligible students is set forth in the section entitled,
`Under what conditions is prior consent not required to
disclose information?'

Change: None.

Section 99.11 May an educational agency or Institution
charge a fee for copies of education records?

Comments: One commenter believed fees for copy-
ing should be limited to the actual cost of reproduction. The
commenter believed that unless fees are limited to the actual
cost of copying, an educational agency or institution might
incorporate into the fee costs for search and retrieval of
education records. A second commenter indicated that an
educational age n cy or institution should be allowed to charge
a fee for search and retrieval, if done manually, and for any
other costs incurred in providing copies.

Discussion: Educational agencies and institutions are
entitled to charge reasonable fees for the actual cost of
reproduction, secretarial time, and postage. The Secretary
considered whether to include a provision to allow educe
donal agencies and institutions to charge a fee for search and
retrieval. He decided that providing parents or students
access to education records is a function that is generally a
part of the accepted and normal business of educational
agencies and institutions.

Change: None.

Section 99.12 What limitations exist on the right to
inspect and review records?

Comment: One commenter was concerned about the
removal of the provision that required educational agencies
and institutions to document the confidentiality of letters and
statements of recommendation that were placed in the
education records of a student prior to January 1, 1975. The
commenter believed that the requirement provided the only
reliable way of determining that a letter or statementwas
indeed 'confidential?

Discussion: The provision was removed because it
placed an undue burden on agencies and institutions to
expect that they would be able to document the confidential-
ity of letters or statements that were solicited or sent and
retained more than 10 years ago.

Change: None.

Comment: A commenter raised a question relating to
the provision that an educational agency or institution cannot
require a waiver as a condition for admission to or receipt of
a service or benefit from the agency or institution. With that
in mind, the commenter asked whether a placement office
would be denying a service or benefit to a student by advising
the student that a professor will not write a letter of recom-
mendation or an employer will not accept a letter of recom-
mendation, or both, unless the student signs a waiver.



Discussion: A faculty members refusal to write a
reference without a waiver would be considered an action of
that individual and not c: the agency or institution. A place-
ment office would not be denying a service or benefit by
advising the student of the faculty members or employers
refusal.

Comment: One commenter believed the provision in
this section that allows an applicant for admission to waive
his or her rights under certain conditions should be removed.

Discussion: The provision is required by statute.
Therefore, the Secretary has no authority to remove it from
the regulations.

Section 99.21 Under what conditions does a parent or
eligible student have the right to a hearing?

Comments: Two commenters believed that a parent
or student should have the option of inserting a statement in
an education record without first going through the hearing
process that is provided in this section. The commenters
interpreted the- statute as intenchng that an educational
agency or insfitution must provide a parent or a student both
an opportunity for a hearing and an opportunity to insert a
statement in the record. They believed the regulations mis-
apply the statute'S intent by requiring that a parent or student
go through the hearing process before exercising the right to
place a statement in the record. One of the commenters
stated that this requirement can result in extensive delay in
cases where a parenrs or student's interest in inserting a
clarifying statement in the record is time-sensitive.

Discussion: The statute provides that the parents or
students must be afforded *an opportunity for a hearing
to challenge the content of [the] records and to provide an
opportunity for the correction or deletion of [data] and to insert
into [the] records a written explanation respecting the
content of [the] records! the statute is not definitive on the
question of whether the parent's or student's right to place a
statement in the records exists independent of the hearing
process. However, the Secretary believes that the order in
which the hearing and the statement are addressed in the
statute indicates that the Congressional intent was that a
parent or student should exhaust the administrative remedy
afforded by the hearing process before exercising the right to
place an explanatory statement in the record.

After considering this issue, the Secretary has de-
cided that to require a hearing would be burdensome in cases
where an educational agency or institution and the parent or
student are clearly in agreement that an explanatory state-
ment alone is the appropriate remedy. If one or the other of
the two parties disagrees, then the parents or eligible student
must exhaust the remedy afforded by the hearing process
before entering an explanation in the record. The Secretary
finds no reason to regulate on this issue since it may be
resolved by the two parties directly involved.

The Secretary has also co nsidered whethe r an agency
or institution could be required to allow a parent or student to
insert a statement in the record if the parent or student
considers the matter to be time-sensitive. There is no FERPA
provision which would require an agency or institution to

expedite the process in a situation where a parent or student
believes time is a factor. The explanatory statement provided
for in the regulations is not intended to serve any purpose
other than to document the parent's or student's final position
on the accuracy of an education record.

Change: None.

Comment: One commenter believed the statement
that a parent or student inserts in the education record could
provide an unlimited opportunity to enter a statement of
disagreement. The commenter suggested that such a state-
ment shouid be limited to a declaration of disagreement and
that the educational agency or institution should have the
right to refuse to include information beyond such a declara-
tion.

Discussion: The statute requires that a parent or
student be afforded an opportunity to insert into the records
"a written explanation respecting the content of [the
disputed] records." The Secretary has no authority to require
that the statement be limited to a declaration of cisagree-
ment.

Change: None.

Comment: One commenter suggested an amend-
ment of the provision which requires that an educational
agency or institution cisclose a parenrs or a studenrs ex-
planatory statement whenever it &closes the portion of the
record to which the statement relates. The commenter be-
lieved that educational agencies or institutions with complex
or automated recordkeeping systems should not be required
to provide a copy of the explanatory statement along with a
disclosed record. Instead, the commenter believed agencies
or institutions should be allowed to include on the disclosed
record a reference to the fact that the explanatory statement
exists and will be made available on request.

Discussion: The statute requires that the statement be
maintained with the record. The Secretary believes the
regulatory requirement that the statement be disclosed
whenever the contested record is &closed is necessary to
meet the statutory intent.

Change: Norte.

Section 99.30 Under what conditions must an educational
agency or Institution obtain prior consent to disclose
information?

Comment: One commenter believed that it seemed
inappropriate to require that a student's written consent state
the purpose of the release. The commenter seemed to
believe that the written consent is intended to be a mecha-
nism to restrict what he assumes is a student's light to have
information released from his or her own education records.
In interpreting the provision in this way, the commenter
believed that requiring the student to state the purpose of the
release limited his right to have the records released.

Discussion: The statute requires that the purpose of
the release be stated in the written consent; therefore, the
Secretar; 'His no authority to remove the provision. The
purpose of th e written consent is to document that the student
consented to a disclosure of information from his or her
education records; the consent is not intended in any way to
restrict any of a studenrs rights.



Change: None.

Comment: Another commenter indicated that educa-
tional agencies and institutions should be able to accept
requests by telephone with proper safeguards.

Discussion: The commenter did not specify whether
he or she was referring to requests made by a third party for
disclosure of information from a studenrs educalon records
or a request made by a parent or eligible student to disclose
information to a third party. Concerning the former, the
regulations do not require that a request be in writ:rig in order
for an agency or institution to disclose information pursuant
to one of the statutory exclusions permittino cisclosure
without consent Concerning the latter, the statute requires
an agency or institution to obtain written consent of a parent
or eligible student before disclosing information to a third
part/.

Change: None.

Section 99,31 Under what conditions is prior consentnot
required to disclose Information?

Comment: A commenter believed the term legitimate
educational interest' should be more definitive. The com-
menter indicated that some institutions interpret the term too
broadly while others interpret it too narrowly.

Discussion: The Secretary believes the Department
could not make a definitive statement of legitimate educa-
tional interest that would apply to each school district and
college and university across the nation. Each educational
agency and institution must establish its own criteria, accord-
ing to its own procedures and requirements, fordetermining
when its school officials have a legitimate educational inter-
est in a student's records.

Change: None.

Comment: Two commenters disagreed with the pro-
posal to add language to clarify that education records may
be disclosed without consent to a postsecondary institution
in which a student seeks or intends to enroll. The commen-
ters believed the addition expanded the scope of the statute
and that the statutory purpose of the provision was
facilitate the transfer of records when a student moves from
o ne pub lic school system to another. I n the case of postsecon-
dary institutions, the commenters believed it would be more
appropriate to require consent of the parent or the student
before transferring records.

Discussion: The current regulations dd not clearly
specify that postsecondary educational institutions are cov-
ered by the exception. The provision has been applicable in
practice to postsecondary institutions since enactment of the
law. The change to this provision clarifies that 'schools"
include institutions of postsecondary education.

Change: None.

Comment: A commenter asked that the definition of
"financial aid" be explicitly broadened to include all debts
owed to an institution as a result of the student's participation
in the institution's programs. The commenter strongly be-
lieved that Congress did not intend thatan institution should
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be restricted by the law from coll 'rig any and all debts
owed it by students.

Discussion: The statute was intended to provide par-
ents or students some control over the dsclosure of informa-
tion from the student's education records. Wth cettain speci-
fied exceptions, including the provision with regard to finan-
cial aid, information cannot be disclosed without a student's
written consent The statute refers to csselosure 'in connec-
tion with a student's application for, or receipt of, financial
aid." In that context, the definition of financial aid could not
be broadened to include other debts owed the institution.

Change: None.

Comment One commenter, a representative of a
State Department of Education, believed a provision should
be included to acknowledge that State law may in some
cases be more protective of students' privacy than Federal
law, particularly in restricting the (*nations under which
information can be &closed without the parent's written
content.

Discussion: The current and revised regulations pro-
vide that a State is not prevented from further limiting the
number or type of State or local officials to whom cisclosures
may be made without consent The regulations also state
under the section "What are the rights of eligible students?'
that the iaw and regulations 'do not preirent educational
agencies or institutions from giving students rights in addition
to those given to parents of students.' The Secretary has
decided that no regulator/ purpose would be served by
includng a provision such as suggested by the commenter.

Change: None.

Comment: A commenter suggested a change in the
provision that allows disclosure 'to organizations conducting
studies for, or on behalf of, educational agencies or institu-
tions hifj the study is conducted in a manner that dies not
permit personal identification of parents or students by indi-
viduals other than representatives of the organization .*
The commenter believed the word 'by' should be changed to

Discussion: The word 'by' is used in the statute, and
the Secretary believes the meaning is clear.

Change: None.

Comment: None.

Discussion: In the notice of proposed rulemaking
(NPFIM) for these regulations the phrase 'parents or stu-
dents' was used in Sec. 99.31(a)(6)(ii)(A). However, the
statute requires organizations that receive information under
this exception to the consent requirement to protect the
information 'in such a manner as will not permit the personal
identification of students and their parents

Change: The word *or has been changed to 'and' to
ensure that both groups are fully protected.

Comment: A commenter believed the educational
egency or institution should be relieved in some cases of the
requirement of making a reasonable effort to notify a parent
or student in advance cf compliance with a subpoena. The



commenter indicated that in legal actions to which the stu-
dent is a party, the court process itself requires that any
subpoena be served on the opposing party, thereby making
any notification effort by the educational agency or institution
superfluous.

Discussion: The statutory language requires that
parents or students be notified of "all such orders or subpoe-
nas'. in advance of compliance. The language was modified
in the .;ourse of promulgating the current regulations to
require that the agency or institution "make a reasonable
effort to notify The modification was made in recognition
that it would be difficult in many cases for the agency or
institution to comply with the statutory requirement and M the
belief that the modfication was in accord with the Congres-
sional intent.

The Secretary has decided that he has no authority to
relieve educational agencies or institutions of the statutory
requirement that parents and students be notified of VI such
orders or subpoenas. The Secretary has also decided that
even in cases where the parent or student brings the action,
the notification serves to assure that the party serving a
subpoena is in fact acting on behalf of the parent or student

Change: None.

Comment: One commenter suggested that a condi-
tion be added to allow a postsecondary institution to contact
a parent of an eligible student without the student's consent
if the institution suspects that the student has a physical or
emotional problem of which the university believes the par-
ent may be unaware and that affects the student's academic
or campus life.

Discussion: The Secretary has no authority to regu-
late an exception to the statutor, requirement that at age 18
the rights afforded by FERPA transfer from the parent to the
student. However, if an institution determined that the cir-
cumstances of a situation were such as to constitute a health
or safety emergency and if the university decided that the
parent is the party who is in the best position to deal with the
emergency, then the disclosure could be made under the
section of the regulations that provides for disclosure in those
emergencies.

Change: None.

Comment: Four commenters believed a condition
should be added to permit disclosure without a student's
consent if the agency or institution has reason to believe that
the student has provided inaccurate or misleading informa-
tion conceming his or her academic record to another edu-
cational agency or institution, to an employer, to a profes-
sional association, or to a governmental agency to whom the
student applies for benefits or services.

Another commenter believed educational agencies
and institutMns should be allowed to disclose information
without prior written consent to government officials, includ-
ing U.S. Senators and Representatives, State legislators,
and governors, who have been contacted by a parent or
student who believes his or her rights under this law have
been violated. The commenter indicated that the agencies or
institutions are unable to respond to, or to defend themselves
against, the parent's or student's allegations because they
cannot release information to the government officials with-
out the parent's or student's written consent.

_

Discussion: The Secretary understands the concerns
of the commenters and has carefully considered whether
provisions could be included in the regulations to address the
problems. He has decided that the statute is specific in
stating the conditions under which &closure can be made
without consent and that he has no authority to include the
provisions proposed by the commenters.

Change: None.

Section 99.32 What recordkeeping requirements exist
concerning requests and disclosures?

Comment: A commenter suggested that the term "lisr
be changed to "record' in this section. The commenter
indicated that as long as a record of requests for and
disclosures of information Is maintained, the form of the
record is irrelevant.

Discussion: The Secretary did not intend to prescribe
the form of the record; the intent was to suggest a convenient
way to maintain the information. However, in order to con-
form to the statutory language, the term "record' will be used.

Change: The ..-.;m1 "record* has been zubstituted for

Comment: One commenter stated that keeping a
record of requests for disclosure is impractical and implies
that a record must bekept even for requests that are drinied.
The commenter aiso believed it impractical to require the
record of disclosure to be kept with the education records of
the student, inasmuch as most institutions maintain records
in computerized formats. Another commenter believed main-
timing a record of disclosures without consent is self-incrimi-
nating. The commenter also stated that institutions should be
free to establish their own retention schedule.

Discussion: The statute requires each educational
agency and institution to maintain a record, kept with the
education records of each student, that will indicate all
parties who have requested or obtained access to a student's
education records, including those parties to whom the
statute permits disclosure without consent While the statute
states that the record should be kept with the education
records of a student it does not intend to require the agency
or institution to keep it in one file or in one location. However,
it does intend to require the agency or institution to make the
record available to a parent or student as part of the parent's
or student's genera'. access to the education records. Since
parents or students should be able to learn of those parties
interested in the records, the record of disclosure should be
maintained as long as the agency or institution maintains
records on the student.

Change: None.

Comment: A commenter asked whether the place-
ment office of an educational agency or institution would be
required to keep a list (record) of all parties to whom a
student's credential files were sent if the student had given a
blanket consent to release his or her education records
without specifying the individual parties.

Discussion: The statutory and regulatory language
require an agency or institution to maintain a record of each
disclosure.
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Change: None.

Comment: One commenter questioned the
recordkeeping requirement concerning disclosure and redis-
closure of information to parties if prior written consent for
disclosure is not required. An educational agency or institu-
tion may discliiie information to a party il consent is not
required with the understancing that that party may redis-
close the information to another party to whom information
can be cfisclosed without consent. The agency or institution
must keep a record of the parties to whom the disclosure and
redisclosures are made and the legitimate educational inter-
ests all parties have in the records. The commenter believed
the recordkeeping requirement places an undue burden on
institutions and that most reasonable approach is to assert
that no information may be recisclosed.

Discussion:The Secretary cfid not intend any change
in the recordkeeping requirement. At the time the final
regulations were issued in 1976, the Department had Gonsid-
ered whether student consent should be required if disclo-
sure by a party excepted from the consent requirement is to
another party excepted from the consent requirement-even
though the institution could disclose information without
consent to either excepted party. The Secretary considered,
for example, whether an institution that disclosed information
to the Department of Education under the Guaranteed Stu-
dent Loan Program as permitted by the 'financial aid"excep-
tion, would be required to tell the Department of Education
not to make a future disclosure of that information to the bank
that loaned the money under the program-even though the
bank could obtain the information directly from the institution
under the same exception.

If the Department of Education could disclose the
information freely to other excepted parties, there would be
no harm done to the consent requirement. However, the
student would no longer have a means to discover all of the
parties outside the institution who had had access to his or
her records without consent. To remedy this problem, the
Secretary authorized an institution to disclose information to
excepted parties with the understanding it would be redis-
closed to other excepted parties, but only ifa record of access
were kept for all cf those parties.

The Secretary did not intend io impose a recordkeep-
ing burden on educational institutions. Rather, the intent was
to give a better understanding of the disclosure and
recordkeeping requirement with regard to excepted parties.

Section 99.34 What conditions apply to disclosure of
information to other ed ucatlon alegen cies or institutions?

Comment: A commenter believed an example should
be inserted in this section to specify that the phrase 'is
enrolled in or receives service from the other agency or
institution' encompasses consortia, cross-enrollment, joint-
enrollment, work-study, and coordination of such programs
among postsecondary institutions and participating agen-
cies and institutions.

Discussion: The Secretary believes the provision, as
it now stands, can clearly be construed to encompass the
examples included in the comment.

Change: None.

Comment: None.

Discussion: The proposed regulations changed the
definition of student to include former stIdents in order to
make clear that most rights accorded students in attendance
also apply to former students. In cases where the provisions
of a section do not apply to former students, the term
'students in attendance' is used. The provision in this section
that, in the proposed regulations, stated 'an educational
agency or institution may disclose an education reco:d of a
student to another educational agency or institution if the
student is enrolled in or receives services from the other
agency or in s ti tution* would extend the provision beyond the
statutory authority and would indcate that an agency or
institution could dsclose information on former students
without consent to another agency or institution if the former
student is enrolled in or receives services from the other
agency or institution.

Change:The provision has been clarified to state that
it applies only to students in attendance.

Section 99.36 What ccnclitions apply to disclosure of
information In health and snfety emergencies?

Comrr Ants: One commenter believed that the regula-
tions, in stating that the provisions of the section 'shall be
strictly construed,' rig htly leaves it to the educational agency
or institution to develop its own definition of emergency. The
commenter viewed the revision as helpful to educational
agencies and institutions and as a step to assure an appro-
priate deregulation and an appropriate recordkeeping proc-
ess within the institution on defining when an emengency may
arise. Another commenter believed the factors that were
removed from the health and safety emergency section in
revising the regulations should be reinserted. The commen-
ter believed that the statute srecifically directs the Secretary
to issue regulations concerning disclosure in a health or
safety emergency and also b elieved that the criteria provided
useful guidance.

Discussion:The statute, in setting forth the concitions
in which personally identifiable information froman educa-
tion record or records can be discbsed without a parent's or
student's consent, states that "[such a disclosure may be
made), subject to regulations of the Secretary in connection
with an emergency, [to] appropriate persons if the knowledge
of such information is necessary to protect the health or
safety of the student or other persons.' The regulations
required that educational agencies or institution s include four
specific criteria in the factors to be taken into account in
determining whether personally identifiable information from
the education records of a student could be disclosed under
the section.

The Secretary based his decision to remove the
nonstatutory criteria from the regulations on his belief that
educational agencies and institutions are capable of making
those determinations without the need for Federal regula-
tion. It is the Secretary's opinion that Congress did not intend
to require that regulations be promulgated that would impose
burdensome requirements on agencies and institutions. He
believes the requirement that agencies and instihnions strictly
construe the provision fully meets the Congressional intent.
Nothing in the statute or legislative history prohibits an
agency or institution from considering the four specific crite-
ria that have been removed.

Change: None.



Section 99.37 What conditions apply to disclosing
directory Information?

Comment: One commenter thought the use of the
word 'and in the text of the first paragraph under the section
was incorrect.

Discussion: in the proposed regulations the word
'and' was insetted in place of the word 'or in the phrase

parents of students in attendance and eligible students
in attendance However, replacing the word ..or with the
word 'and' does not remove all possibility for misinterpreting
the provision. As clarification, we note that in the phrase
'parents of students in attendance,' the word 'students"
means students who are not eligible students. Thus, the
educational agency or institution must notify both all eligible
students and the parents of all students who are not eligible
students.

Change: None.

Comment: A commenter, a representative of a
postsecondary educaeonal institution, believed that the re-
fusal that students are allowed to exercise over the designa-
tion of directory information should be limited to the student's
address and telephone number. The commenter incicated
that the student's right of refusal has in some cases enabled
students to commit fraudulent acts with a lessened chance of
discovery.

Discussion:The statute provides students the right to
refuse to allow the educational agency or institution to
designate any or all of the items of information about the
student as directory information.

Change: None.

Section 99.61 What responsibility does an educational
agency or institution have concerning conflict with State
or local laws?

Comment: One commenter believed the Department
of Education should give some direction to State schools or
institutions that are mandated by State law to allow a student
to have access to confidential letters of recommendation to
which the student, under FERPA, has waived his or her right
of access. The commenter indicated that if placement direc-
tors send a credential file that contains confidential letters of
recommendation to schools or institutions in States that have
those mandates, the schools or institutions will return the file
on the basis that the confidentiality of the letters cannot be
protected.

Discussion: The Secretary is unable to advise State
schools or institutions with respect to the laws of each State.
With respect to the Federal law, the statute provides that the
access rights afforded by the law shall not operate to make
letters and statements of recommendation available to stu-
dents in institutions of postsecondary education who have
executed a valid waiver of the right to inspect and review the
letters or statements. In implementing the law, the regula-
tions provide that a postsecondary institution 'does not have
to permit' a student to inspect and review the letters and
statements of recommendation provided the student has
executed a valid waiver, tinder these provisions, an educa-
tional agency or institution is not precluded from providing a
student access to a letter or statement of recommendation.
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Therefore, if a State law requires thata State institution afford
a student access to letters or statements of recommendation,
the Federal law would not interfere, irrespective of whether
the student has executed a valid waiver of his or her right.

Change: None.

Section 99.64 What I. the complaint procedure?

Comment A commenter proposed that the intended
meaning of the word timely as it appears in the second
paragraph of this section should Le defined.

Discussion: The Secretary has decided not to include
a definition in the regulations for two reasons. First, the word
appears only once in the regulations. Secondly, the meaning
of the word would depend largely on the circumstances
which are peculiar to each case. A complaint might involve
complex circumstances and attempts by a complainant to
resolve the issue independently that might reasonably have
delayed the filing of the complaint. Such a complaintwould be
considered timely. Another complaint might involve an alle-
gation of a violation that occurred many years ago and was
never pursued despite the full knowledge of the student. In
this case, the complaint would not be considered timely.

Change: None.

Section 99.67How doss theSecretary enforce decisions?

Comment: A commenter believed the law should be
changed to provide that theSecretary may decide to withhold
Federal funding under programs in addition to those admini-
stered by the Department of Education.

Discussion: The Secretary has no authority to with-
hold Federal funds under programs in other Federal agen-
cies.

Change: None.

(FR Doc. 88-774 Filed 4-8-88; 8:45 a.m.]
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PART 600INSTITUTIONAL ELIGIBILITY
UNDER THE HIGHER EDUCATION ACT
OF 1965, AS AMENDED
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1141, tatless otherwise noted.

Subpart A-General

Sec. 600.1 Scope.

Thls part establishes the rules and procedures that
the Secretary uses to determine whether an institution or
school qualffies es an eligible institution under the Higher
Education Act of 1965, as amended (HEA). An eligible
institution may apply to participate in programs authorized by
the HEA (HEA programs).

(Authority: 20 U.S.C. 1085 (a), (b), and (e), 1088 (b) and (c),
1094(c)(3) and 1141(a))

Sec. 600.2 Definitions.

The following definitions apply to terms used in this
part:

Accredited: The status of public recognition which a
nationally recognizedaxreciting agency orassociafion grants
to an institution, school, oreducational program which meets
certain established qualifications and educational standards.

Clock hour: A period of time consisting of-

(a) A 50- to 60-minute class, lecture, or recitation;

(b) A 50- to 60-minute faculty-supervised laboratory,
shop training, or ;oternship; or

(c) Sixty minutes of preparation in a program of study
by oorrespondence.

Educational program:A legally authorized postsecon-
dary program of organized instruction or study which leads to
an academic or professional degree, vocational certificate,
or other recognized educationstl credentiaL However, the
Secretary does not consider that an Institution provides an
educational program if the institution does not provide In-
struction itself (inducing a course of independent study) but
merely gives crack for one or more of the following: instruc-
tion provided by other institutions or schools, examinalons
provided by agencies or organizations, or other accomplish-
ments such as life experience.'

Eligible institution: Includes-

(a) An institution of higher education, as defined in
Sec. 600.4;

(b) A proprietary institution of higher education, as
defined in Sec. 600.5;

(c) A postsecondary vocational institution, as defined
in Sec. 600.6; and

(d) A vocational school, as definei in Sec. 600.7.

Legally authorized: The legal status granted to an
institution through a charter, ficense, or other written docu-
ment issued by the appropriate agency or official of the State
in which the instiartion is physically located.

Nationally recognized accrediting agencyor associa-
tion:An agency or association that the Secretary has recog-
nized to accredit or preaccredit a particular category of
institution, school, or educational program in accordanc3
with the provisions contained in 34 CFR Part 603. The
Secretary periodically publishes a list of those nationally
recognized accrecfiting agencies and associations in the
Federal Register.

Nonprofit institution: An institution that-

(a) Is owned and operated by one or more nonprofit
corporations or associations, no part of the not earnings of
which benefits any private shareholder or incavidual;

(b) Is legally authorized to operate as a nonprofit
organization by each State in which it is physically located;
and



(c) Is determined by the U.S. Internal Revenue Serv-
ice to bean organization to which contributions are tax
deductible inaccordance with section 501(c)(3) of the Intar-
nal Revenue Code.

One-year training program: An educational program
that is at least-

(a) Twenty-four semester or trimester hours or units,
or 36 quarter hours or units, at an institution using credit
hours or units to measure academic progress;

(b) Nine hundred clock hours of supervised training at
an institution using clock hours to measure academic prog-
ress; Or

(c) Nine hundred clock hours in a program of study by
correspondence.

Part B loan programs:The Guaranteed Student Loan
(GSL), PLUS, Supplemental Loans for Students, and Con-
solidated Loan Programs. Each of these loan programs is
authorized under Part B of Title IV of the HEA.

Preaccredited: A status that-

(a) A nationally recognized accrediting agency or
association, recognized by the Secretary to grant that status,
has accorded an unaccredited public or private nonprofit
institution that is progressing toward accreditation within a
reasonable period of time; and

(b) The Secretary determines is the exclusive indica-
tion under sections 435(b)(5)(A) and 1201(a)(5)(A) of the
HEA that an institution will meet the accreditation standards
of a nationally recognized accrediting agency or association
within a reasonable time.

Program of study by correspondence:An educational
program offered principally by mail by an institution. Under
this type of program, the institution prepares lesson materials
and mails them to tha student in a sequential and logical
order. The student completes the lessons and mails them
back to the institution within a specified period of time. The
program may include a required
period of residential training.

Recognized equivalent of a high school diploma:

(a) A General Education Development (GED) Certifi-
cate; or

(b) A State certificate received by a student after the
student has passed a State authorized examination which
the State recognizes as the equivalent of a high school
diploma.

Recognized occupation: An occupation that is-

(a) Listed in an *occupational division" of the latest
edtion of the Dictionary of Occupational Titles, published by
the U.S. Department of Labor, or

(b) Determined by the Secretary in consultation with
the Secretary of Labor to be a recognized occupation.
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Regular student: A person who is enrolled or accepted
for enrollment at an institution for the purpose of obtaining a
degree or certificate.

Secretary: The Secretary of the Department of Edu-
cation or an official or employee of the Department of
Education acting for the Secretary under a delegation of
authority.

Six-month training program: Either-

(a) An educational program that is at least-

(1) Sixteen semester or trimester hours or units, or 24
quarter hours or units, at an institution using credit hours or
units to measure academiz progress;

(2) Six hundred clock hours of supervised training at
an institution using clock hours to measure academk; prog-
ress; or

(3) Six hundred clock hours in a program of study by
correspondence; or

(b) An educational program which the Secretary de-
termines is at least a six-month training program on the basis
of-

(1)A certification by the nationally recognized accred-
iting association that accredits the institution that the pro-
gram offered by the institution is equal in course content and
student workload to the comparable clock or credit hour
program described in paragraphs (a) (1) through (3) of this
definition; and

(2) The Secretary's ratification of that accredting
agency's determination.

State: A State of the Union, American Samoa, the
Commonwealth of Puerto Rico, the District of Columbia,
Guam, the Trust Territories of the Pacific Islands, the Virgin
Islands, and the Commonwealth of the Northern Mariana
I ;ands.

(Authority: 20 U.S.C. 1071 et seq.; 1078-2, 1085, 1088, and
1141 and 26 U.S.C. 501(c))

Sec. 600.3 Special cant:lions.

For the purpose of Secs. 600.4, 600.5, 600.6, and
600.7:

(a) The Secretary considers an institution other than
one offering only a program of correspondence to be in a
State" only if the institution's campus or place of instruction
is physically located in that State.

(b) The Secretary considers an institution offering
only a program of study by correspondence to be located
only in the State in which its administrative office is located
if the program does not include a period of residential
training. If the program includes a period of residential
training, the Secretary considers the institution to be located
and the State in which its administrative office is located and
the State in which its residential program is lwated.
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(c)(1) If a State requires an institution to measure its
educational programs in clock hours in order to be legally
authorized in that State to provide a program of education
beyond secondary education, the Secretary considers that
institution is legally authorized in that State to provide a
program of education beyond secondary education only if
the institution measures its educational programs in clock
hours.

(2) If a State requires a vocational school to measure
its vocational or technical education programs in clock hours
in order to be legally authorized in the State to provide a
program of postsecondary vocational or technical education,
the Secretary considers that vocational school to be legally
authorized to provide a program of postsecondary voca-
tional or technical education in that State only if the voca-
tional school measures its vocational or technical programs
in clock hours.

(d)(1) If as part of the application process for receiving
a license, charter, or other document that demonstrates it is
legally authorized to provide a program of edumtion beyond
secondary education in a State, the State requires an insti-
tution to measure its educational programs in clock hours,
the Secretary considers that institution to be legally author-
ized to provide a program of education beyond secondary
education in that State only if the institution measures its
educational programs in clock hours.

(2) If as part of the application process for receiving a
ficense, charter,erether document that demonstrates it is
legally authorized to provide a postsecondary vocational or
technical education program in a State, the State requires a
vocational school to measure its educational programs in
clock hours, the Secretary considers that institution to be
legally authorized to provide a program of education beyond
secondary education in that State only if the institution
measures its educational programs in clock hours.

(Authority:20 U.S.C. 1085 (b) and (c), 1088 (b) and (c), and
1141(a))

Sec. 600.4 Institution of higher education.

(a) An institution of higher education is a public or
private non-profit educational institution which-

(1) Is in a State;

(2) Admits as regular students only persons who-

(i) Have a high school diploma;

(ii) Have the recognized equivalent of a high school
diploma; or

(iii) Are beyond the age of compulsory school atten-
dance in the State in which the institution is located, and, if the
institution seeks to participate in aprogram other than a Part
8 loan program, have the ability to benefit, as determined by
the institution in accordance with Sec. 600.11, from the
training offered;

(3) Is legally authorized to provide an educational
program beyond secondary education in the State in which
the institution is located;

(4) Provides an educational program-

(i) For which it awards an associate, baccalaureate,
graduate, or professional degree, or other recognized edu-
cational credential;

(ii) Which is at least a two-year prog ram acceptable for
full credit toward a baccalaureate degree; or

(iii) Which is at least a one-year training program that
leads to a certificate, degree, or other recognized educa-
tional credential and prepares students for gainful employ-
ment in a recognized occupation; and

(5) Is-

(i) Accredited or preaccrectited by a nationally recog-
nized accrediting agency or association;

(ii) An institution whose credits the Secretary deter-
mines, in accordance with the provisions contained in Sec.
600.8, to be accepted on transfer by at least three accredited
institutions for credit on the same basis as transfer credits
from any accrecited institution; or

(iii) Approved by a State agency that the Secretary.
recognizes, by listing in the Federal Register in accordance
with 34 CFR Part 603, as a reliable authority on the quality of
public postsecondary vocational education in its State, if the
institution-

(A) Is a public postsecondary vocational educational
institution; and

(8) Seeks to participate oniy in Federal student assis-
tance programs.

(b)(1) An institution, other than an institution that is
eligible to participate only in a Part 8 loan program, that
admits as regular students persons who do not have a high
school diploma or its recognized equivalent and who are
beyond the age of compulsory school attendance in the State
in which the institution is located, shall consistently apply
standards and procedures for determining, in accordance
with Sec. 600.11, whether these persons have the ability to
benefit from the education or training it offers.

(2) An institution must be able to demonstrate, upon
request of the Secretary, that each regular student that it
admitted who cid not have a high school ctiploma or its
recognized equivalent satisfied the institution's standards
under paragraph (b)(1) of this section.

(3) An institution shall retell.' for at least five years
documentation that demonstrates a student's ability to
complete successfully the program in which the student was
enrolled, if the student was admitted to the institution under
the institution's ability-to-benefit standards.

(c) Notwithstanding the provisions in paragraph (a) of
this section, the Secretary does not determine an institution
to be eligible to apply to participate in the Part 8 loan
programs if the institution uses or employs commissioned
salespersons to promote the availability of Part El loan
program loans at that institution.

(Authority: 20 U.S.C. 1085, 1094(c)(3), and 1141(a))



Sec. 600.5 Proprietary institution of higher education.

(a) A proprietary institution of higher education is an
educational institution which-

(1) Is not a public or private nonprofit educational
institution;

(2) Is in a State;

(3) Admits as regular students only persons who-

Have a high school diploma;

(a) Have the recognized equivalent of a high school
cliploma; or

(iii) Are beyond the age of compulsory school atten-
dance in the State in which the institution is located and have
the abWty to benefit, as determined by the institution in
accordance with Sec. 600.11, from the training offered;

(4) Is legally authorized to provide an educational
program beyond secondary education in the State in which
the institution is physically located;

(5) Provides at least a six-month training program to
prepare students for gainful employment in a recognized
occupation;

(6) Is accredited by a nationally recognized accrecfit-
ing agency or association; and

(7) Has been in existence for at least two years. The
Secretary censiders a proprietary institution to have been in
existence for two years only if it has bean legally authorized
to provide, and has provided, a continuous training program
to prepare students for gainful employment in a recognized
occupation during the 24 months (except for normal vacation
periods) preceding the date of application for eligibility.

(13Xl) A proprietary institution that admits as regular
students persons who do not have a high school ctiploma or
its recognized equivalent and who are beyond the age of
compulsory school attendance in the State in which the
institution is located, shall censistently apply standards and
procedures for determining, in accordance with Sec. 600.11,
whether these students have the ability to benefit from the
education or training it offers.

(2) An institution must be able to demonstrate, upon
request of the Secretary, that each regular student that it
admitted who did not have a high school ciploma or its
recognized equivalent satisfied the institution's standards
under paragraph (b)(1) of this section.

(3) An institution must retain for at least five years
documentation that demonstrates a studenrs ability to
complete successfully the program in which the student was
enrolled, if the student was admitted to the institution under
the institution's ability-to-benefit standards.

(Authority: 20 U.S.C. 1068(b))

Sec. 600.6 Postsecondary vocational institution.
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(a) A postsecondary vocational institution is a public
or private nonprofit educational institution which-

(1) Is in a State;

(2) Admits as regular students only persons who-

(i) Have a high school diploma;

(ii) Have the recognized equivalent of a high school
diploma; or

(ii) Are beyond the age of compulsory school atten-
dance in the State in which the institution is located and have
the abIty to benefit, as determined by the institution in
accordance with Sec. 600.11, from the training offered;

(3) Is legally authorized to provide an eckicational
program beyond secondary education in the State in which
the institution is physically located.

(4) Provides at least a six-month training program to
prepare students for gainful employment in a recognized
occupation;

(5) Is-

(i) Accredited or preaccrectited by a nationally recog-
nized accrediting agency or association;

(ii) An institution whose credits the Secretary deter-
mines, in accordance with the provisions contained in Sec.
600.8, to be accepted on transfer by at least three accredited
institutions for crectit on the same basis as transfer credits
from any accrectited institution; or

(iii) Approved by a State agency that the Secretary
recognizes, by listing in the Federal Register in accordance
with 34 CFR Part 603, as a reliable authority on the quality of
public postsecondary vocational education in the State, if the
institution is a public postsecondary vocational educational
institution.

(6) Has been in existence for at least two years. The
Secretary considers an institution to have been in existence
for two years only if it has been legally authorized to provide,
and has provided, a centinuous training program to prepare
students for gainful employment in a recognized ocrepation
during the 24 months (except for noml vacation periods)
preceding the date of application for eligibility.

(b)(1) A postsecondary vocational institutim that
admits as regular students persons who do not have a high
school diploma or its recognized equivalent and who are
beyond the age -A compulsory school attendance in the State
in which the institution is located, shall consistently apply
standards and procedures for determining, in accordance
with Sec. 600.11, whether these students have the ability to
benefit from the education or training it offers.

(2) An institution must be able to demonstrate, upon
request of the Secretary, that each regular student that it
admitted who cid not have a high school dploma or its
recognized equivalent satisfied the institution's standards
under paragraph (b)(1) of this section

(3) An institution must retain for at least five years
documentation that demonstrates a studenrs ability to



...omplete successfully the program in which the student was
enrolled, if the student was admitted to the institution under
the institution's ability-to-benefit standards.

(Authority: 20 U.S.C. 1088 and 1094(c)(3))

Soc. 600.7 Vocational school.

(a) A vocational school is a business or trade school,
technical institution, or other technical or vocational school
which-

(1) Is in a State;

(2) Admits as regular students only persons who-

(1) Have completed or left elementary or secondary
school; and

(ii) Have the ability to benefit, as determined by the
institution in accordance with Sec. 600.11, from the training
offered;

(3) Is legally authorized in the State in which the
school is physically located to provide, and provides within
that State a program of postsecondary vocational or techni-
cal education that-

(i) Is designed to provide occupational skills to fit
incividuals for useful employment in recognized occupa-
tions;

(ii) Is not less than-

(A) Eght semester or trimester hours or units, or 12
quarter hours or units, at a school using credit hours or units
to measure the academic progress; or

(B) Three hundred dock hours of supervised training
at a school using clock hours to measure progress;

(iii) In the case of a program of study by correspon-
dence, requires not less than an average of 12 hours of
preparation per week over each 12-week period and comple-
tion of a minimum of 300 clock hours in not less than six
months; and

(iv) In the case of a flight school program, maintains
current valid certification by the Federal Aviation Administra-
tion:

(4) Is-

(i) Accredited by a naVonally recognized accrediting
agency or associaton; or

(ii) In the case of a public vocational school, approved
by a State agency that the Secretary recognizes, by listing in
the Federal Register, in accordance with 34 CFR Part 603,
as a reliable authority on the quality of public postsecondary
vocational education in the State;

(5) Has been-

(i) In existence for two years; or
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(ii) Has been specifically determined by the Secretary
to be an eligible location of a votAtional school despite not
having been in existence for two years; and

(6) Does not use or employ commissioned sales
persons to promote the availability of Part B loan program
loans at that school.

(b) For purposes of this section, the Secretary consid-
ers a school to have been in existence for two years only if it
has been legally authorized to provide and has provided, a
continuous training program to fit incividuals for useful
employment in recognized occupations during the 24 months
(except for normal vacation periods) preceding the date of
application for efigibifity.

(cX1) A school that admits as regular students per-
sons who cb not have a high school diploma or its recognized
equivalent shall consistently apply standards and proce-
dures for determining, in accordance with Sec. 600.11,
whether these persons have the ability to benefit from the
training it offers.

(2) A school must be able to demonstrate, upon
request of the Secretary, that each regular student that it
admitted who ad not complete, or who left, elementary or
secondary school satisfied the school's standards under
paragraph (cX1) of this section.

(3) A school must retain for at least five years docu-
mentation that demonstrates a studenrs abifity to complete
successfully the program in which the student was enrolled,
if the student was admitted to the institution under the
institution's ability-to-benefit standards.

(Authority: 20 U.S.C. 1085 and 1094(c)(3))

Sec. 600.8 Transfer-of-credit alternative to accreditation.

(a) For an unaccredted public or private nonprofit
institution to satisfy the requirements of Sec. 600.4(a)(5)(ii)
or Sec. 600.6(a)(5)(ii), the Secretary must determine that-

( I ) At least three accrecited institutions, which satisfy
the conditions in paragraph (c) of this section, have a policy
of accepting on transfer the credits of a student who transfers
from the unacaedited institution on the same basis as they
accept on transfer the crecits of a stude nt who transfers from
any accredited institution;

(2) Within the three years preceding the date the
unaccrecfited institution applies for a determination that it
satisfies the requirements of Sec. 600.4(a)(5)(ii) or Sec.
600.6(a)(5)(5)-

(i) At least twelve of the unacerecfited institution's
regular students or former regular students transferred to at
least three of the accredited institutions identified under
paragraph (a)(1) of this section, with a minimum of four
transfer students to each accrecited institution; and

(ii) Each of at least three of the accredted institutions
to which the twelve students transferred accepted the crecfits
of the students who transferred for crecfit on the same basis
as it accepted the crecfits of students who transferred from
any accredited institution.



(b) For the purposes of paragraph (a)(2) of this sec-
tion, the Secretary considers that a student has transferred
to an accredited institution if-

(1 ) The student has enrolled as a regular student in an
accredited educational program in the accredited institution;

(2) The student no longer remains enrolled as a
regular student at the unaccredited institution;

(3) The student has attended classes at the accred-
ited institution for a period of time that exceeds the date
beyond which the stialent would, upon withdrawal, qualify for
the maximum refund of tuition and fees available to a student
who attends at least one day of class; and

(4) The accredited institution has officially applied the
credits earned by the student at the unaccredited institution
toward a degree or certificate that it offers.

(c) To qualify under paragraph (a) of this section, an
accredited institution must-

(1) Offer an educational program that is at least as
long, in terms of academic years, academic terms, or clock
hours, as the longest educational program offered at the
unaccredted in stitution;

(2) Offer a degree or certificate at least as advanced
as the highest degree or certificate offered at the unac-
credited institution; and

(3) Apply the transfer credts toward an accredited
degree or certificate program in which the transfer students
will not constitute a majority of the students enrolled.

(d) If an unaccredited institution that was previously
accredited or preaccredited has lost that status and applies
for a determination that it sa5sffes the requirements of this
section-

(1) The students described in paragraph (a)(2) of this
section must have earned the transferred credits from the
unactreclited institution after the institution lost its accredita-
tion or preaccreditation; and

(2) Each accredted institution describd in paragraph
(a) of this section must know, when it accepts the credits of
the transfer students, that the applicant institution lost its
accreditation or preaccredtation before the credits to be
transferred were earned.

(e)(1) The applicant unaccredited institution shall
provide sufficient information and documentation to enable
the Secretary to determine whether the unaccredited institu-
tion satisfies the requirements of this section. The informa-
tion and documentation must include, but is not limited to-

(i) Information as to the length of the educational
programs offered by the applicant unaccredted institufon
and the highest degree or certificate it offers;

(ii) The names and addresses of the institutions de-
scribed in paragraph (a) of this section, and for each instit
don, the length of its educational programs and the degrees
and certificates it offers;
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(iii) The names of students described in paragraph
(a)(2) of this section, and the dates those students attended
their first classes at the applicant institution as well as the
accredited institution;

(iv) Enrollment records from each of the institutions
identified in accordance with paragraph (e)(1)(ii) of this
section for the transfer students identified in acoordance with
paragraph (e)(1)(iii) of this section;

(v) Art official publication of each institution identified
in accordance with paragraph (e)(1)(ii) of this section that
contains that institution's policy with regard to the accep-
tance of credits on transfer from accredted and unaccreclited
institutions;

(vi) Whether the applicant has ever been accredited or
preaccredted and if so, the date on which it lost that accred-
tation or preaccreditation;

(vii) A certified statement from the dean of admissions
or the registrar of the applicant unaccredited institution
inclicating that the institution has not paid, nor will it pay, to
any accredited institution identified in accordance with para-
graph (e)(1)(ii) of this section; any remuneration or compen-
sation of any kind in exchange for accepting its credits,
students or former students; and

(viii) A certified statement from the dean of admissions
or registrar of each accredted institution identified in accor-
dance with paragraph (e)(1)(ii) of this section indcating-

(A) That the policy of that institudon is to accept the
credits of students transferring from the applicant unac-
credited institution for creciton the same basis that it accepts
the credts of students transferring from any accredited
institution;

(B) That the institution has not received and will not
receive remuneration or compensation of any kind in ex-
change for accepting the unaccredited institution's credts or
students;

(C) That the students identified in accordance with
paragraph (e)(1)(iii) of this section transferred as regular
students into accredited educational programs at the institu-
tion by enrolling and attending classes in those programs;

(D) The dates of enrollment of each of the students
identified in accordance with paragraph (e)(1)(iii) of this
section; and

(E) That the institution knows that the unaccredited
institution is unaccredited and, if applicable, that the unac-
credited institution has lost its accreditation or preaccredita-
lion and the date of that loss.

(2) The Secretary doessiot begin to evaluate whether
the unaccredited institution satisfies the requirement of this
section until the applicant unaccredited institution provides
all the information ald documentation required for that
determination.

(3) The Secretary may require, as a condition for
making a determination that the applicant unaccredited
institution has satir.fied the requirements of paragraph (a) of
this section, that any of the accredted institutions identified



in accordance with paragraph (e)(1)(ii) of this section conf rm
the accuracy of the information or docum ntabon provided
by the applicant which pertains to that accredited institution.

(f)(1) If the Secretary determines that an institution
satisfies the requirements of this section, that determination
remains in effect for three years.

(2) An institution re.-1 apply under this section for a
renewal of its transfer-of-crack determination at the end of
the three-year period. In that renewal application, the institu-
tion must identify an addtioral twelve students who have
transferred, as described in paragraph (a)(2)(i) of this sec-
tion.

(Authority: 20 U.S.C. 1085(b) and 1141(a))

Sec. 600.9 Written agreement between an eligible
Institution and another institution or organization.

(a) Subject to the conditions in paragraphs (b), (c),
and (d) of this section, an eligible institution described in
paragraph (b) of this section may, without losing its eligibility
under this part, enter into a written agreement with another.
institution ororganization under which that other institution or
organization provides all or part of the educational program
of students enrolled in the eligible institution.

(b) The provisions of this section apply only to an
eligible institution that-

(1)(i) Is accredted or preaccredited by a nationally
recognized accrediting agency or association; or

(ii) Is approved by a State agency that the Secretary
recognizes, by listing in the Federal Register in accordance
with 34 CFR Part 603, as a reliable authority on the quality of
public postsecondary vocational education in the State; and

(2) Gives credit to students enrolled in the portion of
the educational program that is provided by the other institu-
tion or organization on the same basis as if it provided that
portion of the program itself.

(c) If an eligible institution enters into a written agree-
ment with another eligible institution, there is no limit on the
portion of a studenrs educational program that may be
provided under the agreement.

(d) If an eligible institution enters into an agreement
with an institution or organization that is not an eligible
institution-

(1) The ineligible institution or organization may pro-
vide up to 25 percent of the educational program of a sttident
enrolled in the eligible institution; or

(2) The ineligible institution or organization may pro-
vide more than 25 percent but not more than 50 percent of the
educational program of a student enrolled in the eligible
institution if-

(i) The eligible institution and the ineligible instkution
or organization are not owned or controlled by the same
indvidual, partnership or corporation; and
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(ii) The eligible institution's nationally recognized
accrediting agency or association or recog nized State agency
specifically determines that the institution's agreement meets
the agencys or association's standards for the contracting
out of educational services.

(Authority: 20 U.S.C. 1094)

Sec. 600.10 Date, extent, duration, and consequence of
eligibility.

(a) Date of eligibility. If the Secretary determines that
an applicant satisfies all the statutory and regulatory eligibil-
ity requirements, the Secretary considers the institution as
an eligible institution as of the date the Secretary receives all
the information necessary to make that eligibility determina-
tion.

(b)(1) Extent of eligibility. If the Secretary determines
that the entire applicant institution, including all its locations
and all its educational programs, satisfies the applicable
requirements of this subpart, the Secretary extends eligibility
to all educational programs and locations identified on the
institution's application ler eligibility.

(2) If the Secretary determines that only certain edu-
cational programs or certain locations of an applicant institu-
tion satisfy the applicable requirements of this subpart the
Secretary extends eligibility only to those educational pro-
grams and locations which meet those requirements and
identifies the eligible educational programs and locations in
the eligibility notice sent in accordance with Sec. 600.21.

(3) Eligibility does not extend to any location that the
institution establishes after it receives the eligibility designa-
tion. If an eligible institution seeks to establish eligibility for a
new location, the institution shall apply under Se.:. 600.20.

(c) Subsequent addtions of educational programs.
(1) If an institution that has been designated by the Secretary
as an eligible institution adds educational programs after that
designation, the institution need not apply to the Secretary to
have those additional programs designated as eligible pro-
grams but may determine on its own whether those programs
satisfy the relevant statutory and regulatory eligibility require-
ments.

(2) If an institution incorrectly determines that its
educational program satisfies the applicable statutory and
regulatory eligibility provisions, the institution shall be liable
to repay to ED all the student financial assistance and other
ED program funds it or its students received who were
enrolled in that educational program.

(d) Duration of eligibility. In adclition to the require-
ments of Sec. 600.30, an institution shall renew its designa-
tion of eligibility, including all its educational programs and all
its locations, every four years.

(e) Consequence of eligibility. (1) An eligible institu-
tion may apply to participate in the programs authorized by
the H EA which are listed in the eligibility notice that it receives
under Sec. 600.21.

(2) Merely by virtue of its designation as an eligible
institution in the eligibility notice it receives under Sec.
600.21, an institution is not automatically eligible to-



(i) Participate in the programs authorized by the HEA
which are listed in the eligibility notice that it receives under
Sec. 600.21; or

(ii) Receive funds under any program authorized by
the HEA.

(Authority: 20 U.S.C. 1085, 1088, and 1141)

Sec. 600.11 Ability to benefit.

(a) If an institution admits as a regular student a
person who does not have a high school diploma or its
equivalent, the institution shall determine, at the time of
admission, whether that person has the ability to benefit from
the education or training the institution offers.

(b) An institution shall determine whether a person
described in paragraph (a) of this section has the requisite
ability by-

(1) Administering to the person a nationally recog-
nized, standardzed, or industry developed test, subject to
criteria of the institution's accrediting agency or association,
that measures the applicant's aptitude to successfully com-
plete the educational program for which the student has
applied; or

(2) Determining that the person has the capability to
successfully complete a GED preparation program by the
end of the first year of the course of study or prior to the
student's certification or graduation from the program of
study, whichever is earlier; or

(3),Placing the person, after counseling or failure to
meet the institution's admission's testing requirement, in an
institutionally prescribed program or course of remedial or
developmental education not to exceed one academic year
or its equivalent.

(Authority: 20 U.S.C. 1085, 1088, 1091, and 1141)

Subpart B-Procedures for Establishing
Eligibility

Sec. 600.20 Application procedures.

(a) An institution that wishes to establish its eligibility
to apply to participate in any program authorized by the HEA
must first apply to the Secretary for a determination that it
qualifies as an eligible institution.

(b) An institution applying for designation as an eli-
gible institution must-

(1) Apply on the form prescribed by the Secretary:and

(2) Provide all the information and documentation
requested by the Secretary to make a determination of its

(Authority: 20 U.S.C. 1085, 1088, and 1141)

Sec. 600.21 Eligibility notification.

(a) The Secretary notifies an institution in writing of the
Secretary's determination-
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(1) Whether the applicant institution qualifies in whole
or in part as an eligible institution under the appropriate
definition in Secs. 600.4 through 600.7; and

(2) Of the HEA programs for which it is eligible to apply
for participation.

(b) If only a portion of the applicant qualifies as an
eligible institution, the Secretary specifies in the notification
of eligibility letter only the locations or programs which
qualify. (Authority: 20 U.S.C. 1085, 1088, and 1141)

Subpart C-Maintaining Eligibility

Sec. 600.30 Institutional changes requiring review by the
Secretary.

(a) An eligible institution shall notify the Secretary at
the same time that it notifies its accrediting agency or
association, but not later than ten days after the change
occurs, of any change in the following information provided
in the institution's eligibility application:

(1) Its name.

(2) Its address.

(3) The name, number, and address of locations other
than the main campus at which it offers educational services.

(4) Its ownership, if that ownership change results in
a change in control of the institution.

(5) The establishment of written agreements with
other institutions or organizations in accordance with Sec.
600.9(b)(2).

(b) The Secretary notifies the institution in writing if the
change affects the institution's eligibility.

(c) The institution's failure to inform the Secretary of
the information described in paragraph (a) of this section
within the time period stated in that paragraph may result in
adverse action against it, including the loss of its eligibilty.

(Authority: 20 U.S.C. 1085, 1088, and 1141)

Sec. 600.31 Change in ownership resulting in a change
of control.

(a) An eligible institution, or a previously eligible
institution that participated in any H EA prog ram, that changes
ownership resulting in a change of control is not considered
by the Secretary to be the same institution unless-

(1) The new owner agrees to be liable, or the old and
new owners agree to be jointly and severally liable, for all
HEA program funds which the institution received and im-
properly expended before the effective date of the change of
control;

(2) The new owner agrees-

(i) To abide by the institution's policy regarding re-
funds of institutional charges to students in effect before the



effective date of the change of control for students who were
enrolled before the effective date; and

(ii) To honor all szudent enrollment contracts that were
signed by the institution before the effective date of the
change;

(3) The institution submits individual statements for
the new owners listing assets, liabihties, and net worth and
either-

(i) A profit and loss statement and balance sheet for
the institution's latest complete fiscal year; or

(ii) An audit for the inslitutbn's latest complete fiscal
year prepared by a licensed certified public accountant;

(4) The institution submits adcitional financial docu-
ments if requested by the Secretary because the finandal
information provided in paragraph (a)(3) of this section is
insufficient; and

(5) The institution provides for the retention of all
records required in connection with its designatbn as an
egiita institufion and its participation in any HEA program.
These records must include a copy of the, latest prior appli-
catbn requesting a detemiinaton of institufional eligibility for
HEA programa, the Secretary's eligibility notification re-
ceived as a result of that application, and the institution's
participation agreement for the student aid programs.

(b) The Secretary may require that the profit and loss
statement and balance sheet provided for in paragraph
(a)(3)(i) of this section be audited and certified by a licensed
certified public accountant.

(c) For the purposes of this part, a change in owner-
ship of an institution that results in a change of control means
any action by which a person or corporation obtains new
authority to control the actions of that institution. That action
may include, but is not limited to-

(1) The sale of the institution;

(2) The transfer of the controlling interest of stock of
the institution or its parent corporation;

(3) The merger of two or more eligible institutions;

(4) The division of one institution into two or more
institutions;

(5) The transfer of the controlling interest of stock or
assets of the institution to its parent corporation; cr

(6) The transfer of the liabilities of an institution to its
parent corporation.

(d)(1) Except as provided in paragraph (d)(2) of this
secfon, the Secretary considers an eligible institution, or a
previously eligible institution that has participated in any HEA
program, that changes ownership resulting in a change of
control to be a new institution for the purpose of establishing
eligibility if the new owner or owners of the institution have
been convicted of or have pled nolo contendere or guilty to,
a crime involving the acquisition, use, or expenditure of
Federal funds, or have been judicially determined to have
committed fraud involving Federal funds.
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(2) The Secretary may consider an eligible institution
or a previously eligible insfitution to be the same institution for
the purpose of establishing institutional eiigibility under this
part, if-

(i) The individuals who were convicted of, or pled nob
contendere or guilty to, a crime involving the acquisition, use,
or expenditure of the funds are no longer incarcerated for that
crime;

(ii) Atleastfive years have elapsed from the date of the
conviction, nob contendere plea, guilty plea, or judcial
determination; and

(iii) The funds that were fraudulently obtained or
criminally acquired, used, or expended have been repaid to
the United States, and any related financial penalty has been
paid.

(e) If the Secretary considers an institufion to be a new
institution under this section, the institution under its new
owner or owners must meet all applicable requirements for
establithing eligibility, including, if applicable, the two years
in existence requirement

(Authority: 20 U.S.C. 1085, 1088(b), and 1094)

Sec. 600.32 Loss or eligibility.

(a) An institution loses its eligibility on the date that-.

(1) It fails to meet any of tne eligibility requirements of
this part;

(2) it permanently doses; or

(3) It ceases to provide educational programs (except
during normal vacation periods).

(b) If the Secretary designates an institution as an
eligible institution on the basis of inaccurate information or
documentafion, the Secretary's designation is void from the
date it was made and the institution never qualified as an
eligible institution.

(c) If an institution ceases to satisfy any of the require-
ments for eligibility under this part-

(1) It must notify the U.S. Department of Educafion
within 30 days; and

(2) it becomes ineligible to continue to participle in
any HEA program.

(Authority: 20 U.S.C. 1085, 1088 and 1141)

Appendlx--Comments

Subpart AGeneral

Section 600.2 Definitions.

Six-month and one-year training programs.

Comment: Apprommately 1500 commenters reacted
to the proposed regulations which woula have defined a -six-
month training progranrand a ''one-year training program" to



include a' minimum number of calendar days. Most ex-
pressed strong objection to the proposed calendar day
requirement stating that to require 150 calendar days of
instruction for a six-month program and 210 days of instruc-
tion for a one-year program would result in the loss of
eligibility for many public and private postsecondary institu-
tions. Many expressed the opinion that 150 and 210 calendar
days Of instruction are not refiective of institutional practices
of degree granting postsecondary institutions which operate
on a nine- or ten-month academic year.

Hundreds of commenters expressed concem that the
proPosed definition would eliminate from eligibility all inten-
sive or accelerated programs of instruction. Many felt the
proposed requirement was in direct conflict with the philoso-
phy of most proprietary schools, which is to teach the
necessary-skills to enable a student to obtain a job in the
shortest possible amount of time. Others commented that to
require a minimum number of calendar days of instruction for
a six-month or a one-year program would force an artificial
extension of the duration of the program by reducing the
number of hours of instruction offered each day; that existing
contractual egreements would preclude the immediate length-
ening of -programs, but in the long term, the proposed
minimum nuinber of calendar days would result in an in-
crease in both the time and cost of instructron for both the
students and the schools; and that the minimum number of
calendar days requirement is discriminatory against clock-
hour schools.

Others questioned the Secretarys authority to specify
a minimum number of calendar days, expressing the view
that these requirements conflict with provisions of section
432 of the General Education Provisions Act, 20 U.S.C.
1232a, which prohibits Federal intervention in the direction,
supervision, or control over the curriculum, program of in-
struction, administration, or personnel of any educational
institution, school, or school system.

Several commenters noted that the proposed defini-
tions were in conflict with the defiNtions of a six-month
training program and a one-year training program in 34 CFR
Part 668, thii Student Assistance General Provisions regula-
tions.

Response: A change has been made. To consider the
wide range of co n cems thatwere expressed by the commen-
ters regarding the proposed definitions of a "one-year train-
ing progranr and a ''six-month training program," the Secre-
tary convened a series of meetings with representatives of
the nationally recognized accrediting agencies and associa-
tions. One of the items discussed at those meetings was the
need to find ways to curtail abuse of the student financial
assistance programs, through measurement of academic
progress management Toward this end, the Secretary and
the nationally recognized accrediting agencies and associa-
tions agreed that the accrediting agencies and associations
would recommend to the Secretary policies and procedures
for the accrediting agencies and associations to adopt to
standardize the review and approval of clock hour and credit
hour conversions. As discussed in the preamble of these
regulations, pending the recommendations from the nation-
ally recognized accrediting agencies and associations, the
Secretary has modified the proposed definitions of a "one-
year training prog ram" and a %ixmonth training program" by
deleting the minimum calendar day requirement from each
definition.

Comment: Hundreds of commenters objected to the
provision included in the proposed definitions of a six-month
training program and a one-year training program that would
require an institution that uses credit hours or units to
measure the academic progress of a one-year training
program or a six-month training program to be legally author-
ized by the appropriate State agency to measure those
program in credit hours. The commenters noted that the
standards of the States vary and that some States neither
authorize nor prohibit the use of credit hours; that this
requirement would create an undue burden on the States
and the institutions; and the ED is encroaching on the role of
accreditation. The commenters questioned the Secretarys
authority to require an institution to be authorized by the State
to measure in credit hours.

Some questioned the need for the Secretary to 'ratify"
the determination of a nationally recognized accrediting
agency's certification of a six-month program, as required by
paragraph (c) of the definition of a six-month training program
in Sec. 668.2.

Response: A change has been made. The Secretary
deleted the requirement that an institution must be specifi-
cally legally authorized in the State in which it is located to
carry out educational programs in ore& hours.

As discussed in the preamble of these regulatrons, the
Secretary has added two new sections under Sec. 600.3,
"Special conditions," to clarify ED's policy with regard to the
relationship between the institution being legally authorized
to provide postsecondary education program in a State and
the method that the institution uses to measure academic
progress for participation im HEA programs.

Since the six months requirement is a statutory re-
quirement, the Secretary believes it is necessary to ratify an
accrediting agencys determination.

Academic year.

Comment: One commenter noted that the terms
'academic year and "first year of the course of studr are not
defined in the proposed regulations and expressed the view
that part-time adult students would be adversely affected if a
year is defined in terms of calendar days rather than equiva-
lent crecits taken.

Response: No change has been made. For the pur-
poses of this part, the term "first year of the course of study,"
as used in sec. 484(d) of the HEA, refers to the first academic
year of a course of study of a regular student whom the
institution has admitted on the basis of a determinatron of the
studenrs ability to benefit from the training offered.

Educational program.

Comment: Several commenters expressed concem
that the proposed definition of an educational program limits
eligibility to schools providing instruction, while eliminating
the eligibility of schools that utilize assessment of extemal
course work and life experience. The commenters stated
that non-traditional, innovative institutions provide a much-
needed educational function of assessing students' knowl-
edge and skills relative to specific educational programs.
They felt that the criterion for determining the institution's
eligibility should be linked to whether it is accredited, and that



the Secretary's definition of an educational program exceeds
congressional intent to the point of being contradictory with
the HEA.

Response: A change has been made. The Secretary
has modified the proposed regulations by adding the phrase
'including a course of independent study' to clarify that the
term Instruction," as used in the definition 'of an "educational
Program," includes programs of independent study. How-
ever, the Secretary believes that it is necessary for an
institution or school to provide instruction in order to satisfy
the educational program requirement of the statutory defini-
tion of an institution of higher education, a proprietary insti-
tution of higher education, a postseccndary vocational insti-
tution, or a vocational school.

Recognized equivalent of a high school ciploma.

Comment: One commenter noted that the definition in
the proposed regulations of the "recognized equivalent of a
high school diploma" does not address those students who
have excelled academically and are admitted to a postsecon-
dary educational institution prior to receiving a high school
diploma.

Response: No change has been made. In those
limited situations where a postsecondary institution admits a
student who has not received a high school ciploma, but the
student has excelled academically in high school and has
met formalized, written admission policies of the institution,
the Secretary considers the student as having the equivalent
of a high school ciploma.

Regular student.

Comment: Several commenters questioned the ap-
propriateness of the definition in the proposed regulations of
a 'regular student," expressing the view that a program of
study that is in compliance with State and Federal regulations
should be the criterion for determining whether a student is
eligible for Federal financial assistance. Others expressed
the view that an institution should have the right to define a
regular student and should be allowed to admit students on
a provisional or conditional basis.

A few commenters were of the opinion that the defini-
tion of a 'regular student" is inordinately broad and could
have a negative impact on an institution's statisical base in
determining its administrative capability. For instance, an
accepted student who was never charged any tuition or fees
and who never attended one day of classes would be
classified as a 'regular student" for the purpose of calculating
the institution's ratio of withdrawals under the Student Assis-
tance General Provisions regulations.

Response: No change has been made. The detinition
of a regular student was initially included in ED regulations in
1979 and has remained basicaliy unchanged since that time.
Moreover, it is necessary to define "regular student" in these
regulations since an element of each of the statutory defini-
tions of a postsecondary educational institution includes the
type of regular student the institution admits. The Student
Assistance General Provisions regulations have been re-
vised to remove any cistortion that may be caused by the
definition of a regular student.

Section 600.3 Special conditions.

Comment: Two commenters requested clarification
regarcing the location of an institution if the institution offers
a program of study by correspondence and has sales offices
in numerous locations or has more than one administrative
office.

Response: A change has been made. The Secretary
has modified the proposed regulations by deleting the refer-
ence to the "sales office" under this section. Thrrs, a corre-
spondence school is considered to be located in the State in
which it has its administrative office.

Comment Two co mmenters inquired whether a school
offering a program of study by correspondence with a resi-
dential training component is considered to be located only
in the State in which its administative or sales office is
located.

Response: A change has been made. The Secretary
has mocified the prbposed regulations to clarify that if a
'program of study by correspondence includes a period of
residential training, the Secretary considers the institution to
be located in both the State in which its administrative office
is located and the State in which its residential program is
located.

Comment: One commenter inquired if the proposed
regulations which require a minin um duration of 90 calendar
days in a vocational education program applies to home
study programs and also to programs that combine home
study with residential training.

Response: A change has been made. The Secretary
has modified the definition of vocational school by deleting
the requirement that would require a minimum duration of 90
calendar days in a vocational education program.

Section 600.5 Proprietary institution of higher education.

Comment: Two commenters inquired if the following
two criteria of the definition in the proposed regulations of a
proprietary institution of higher education are inconsistent:
Sec. 600.5(a)(4), which requires an institution to be legally
authorized to provide an educational program beyond sec-
ondary education, and Sec. 600.5(a)(5), which requires the
institution to provide at least a six-month training program.

Response: No change has been made. These are two
separate, independent requirements contained in the statu-
tory definition of a proprietary institution of higher education
and are not inconsistent. Each of these requirements must
be met in order to qualify as an eligible proprietary institution
of higher education.

Comment: One commenter noted that in recent years
many high schools have developed vocational programs of
instruction at a level that wero previously offered only by
postsecondary institutions and suggested that the definition
in the propose regulations of a vocational school is not
consistent with this practice.

Response: A change has been made. The Secretary
agrees and has revised the propor 3d definition of vocational
school by deleting the phrase "more advanced than those
generally offered at the high school level.'

Comment: Several commenters expressed concern
that the proposed regulations would eliminate one or both of



the alternatives to accreditation (i.e., State agency approval
and advisory committee approval) for public vocational
schools that are located in those States in which the Secre-
tary has not recognized a State agency for approval of public
postsecondary vocational education. One commenter took
exception tO the statement in the proposed regulations that
no vocational school has sought eligibility under these alter-
natives to accreditation in the last ten years.

A few commenters noted that the Higher Education
Amendments of 1986 did not repeal the alternatives to
accreditation for unaccredited vocational schools, and
commented that they did not object to the Secretary's plan
not to promulgate regulations, provided the regulations are
not needed in order for a school to use the aitematives to
accreditation for eligibility Under this part.

Others expressed the view that accreditation by an
agency recognized by the Secretary for that purpose is the
appropriate mechanism for assuring the quality of education;
therefore, to eliminate the altemative methods of accredita-
tion for eligibility for GSL, SLS and PLUS programs is
appropriate.

Response:No change has been made. The Secretary
will continue to recognize State agencies, for the purpose of
approving public vocational schools as an alternative to
accreditation by listing in the Federal Register in accordance
with 34 CFR Part 603.

The Secretary will not issue regulations governing the
advisory committee alternative to accreditation, as nearly all
categories of vocatonal schools now have access to a
nationally recognized accrediting agency or approval by a
State agency.

The statement in the proposed regulations that no
vocational school has sought eligibility in the past ten years
under these alternatives to accreditation applied only to the
advisory committee alternative. In the event a school seeks
accreditation in a category for which no appropriate nation-
ally recognized accrediting or State agency is available, the
Secretary appoints an advisory committee to prescribe stan-
dards and approve schools for a particular category. No
regulations are needed for this procedure.

Section 600.8 Transfer-of-credit alternative to
accreditation.

Comment: Several commenters objected to require-
ments in the proposed regulations to increase from three to
four the number of students of an unaccredited institution
whose credits must be accepted on transfer by each of three
accredited institutions. They also objected to requirements
that the students must be accepted into programs not specifi-
cally designed for them that the students credits be evalu-
ated and accepted on the same basis as transfer students
from accredited institutions, that the students actually enroll
and attend the accredited institution, and that the accredited
institution have an educational program at least as long as
the longest educational program offered at the unaccredited
institution.

Two commenters also objected to requirements that
an unaccredited institution must: (1) Submit an official pub-
lication from each accredited institution stating the policy of
the institution regarding acceptance of transfer credits from
accredited and unaccredited institutions; (2) obtain and
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submit enrollment records for each student transferred; and
(3) certify that no payments were made to the accredited
institution in conjunction with the institution's acceptance of
credits of students on transfer from the unaccrecited appli-
cant institution.

Response: No change has been made. The Secretary
believes that increasing from three to four the number of
students or former students of an unaccredited institution
that must transfer to each of three accredited institutions will
provide further evidence that the accredited institution has
based its decision to accept the credits of the unacaedited
applicant institution on the quality of the educational program
of the unaccredited institution rather than upon the qualifica-
tions of a particular student.

In accepting the credits of students on transfer from an
unaccrecited institution, the accrecfited institution must apply
the same admission policies as it applies in accepting the
credits of students on transfer from any accredited inititution.
Therefore, if it is an accrecited institution's standard admis-
sion policy to charge a fee to evaluate the credits of students
who apply for admissions on transfer from another accred-
ited institution, as stated in the institution's catalogue orother
official publication, the Secretary will recognize that policy
with regard to the payment of fees for evaluating the credits
of students who apply for admission on transfer from an
unaccredited institution.

The Secretary is legally authorized to require that an
unaccredited institution that is requesting eligibility to partici-
pate in HEA programs under the transfer-of-cmdit alternative
demonstrate that it satisfies the transfer-of-credit alternative.
Based upon experience, the Secretary has determined that
it is the better administrative practice in this area to require
the applicant institution to provide all the information and
documents necessary for the Secretary to make a determi-
nation and that actual documents rather than mere certifica-
tions be provided to support that determination.

Section 600.9 Written agreement between an ellgible
institution and another institution or organization.

Comment: Two commenters objected to the pro-
posed regulations to require an institution itself to be accred-
ited or preaccredited in order to enter into a written agree-
ment with another organization. The commenters stated that
the proposed regulations would prohibit some "eligible insti-
tutions' that are neither accrecited nor preaccrecfited from
entering into a written agreement with another institution or
organization to provide a portion of the eligible institution's
total educational program. The opinion was expressed that
all institutions that are designated as eligible should be
entitled to the same benefits.

Response: No change has beeen made. The Secre-
tary believes it to be inappropriate for an unaccredited
institution to retain its eligibility as an eligible institution if it
contracts to have a portion of its eligible program provided by
another institution.

Section 600.10 Date, extent, du ratio n, an d consequences
of eligibility.

Date of eligibility.

Comment: Several commenters expressed reserva-
tions conceming the proposed rules to establish the effective



date of eligibility as of the date on which the Secretary
receives all the information necessary to make that eligibility
determination. Many expressed concern as to whether ED
resources weuld be available to maintain the procedure.

Most expressed the view that the effective date of
eligibility should be the date on which the institution meets
the requirements for eligitillity as confirmed by the Secretary.
Others suggested the following: The date of application
unless the Secretary changes the date for good and substan-
tial cause; the date the accrediting agency incicates in its
letter of notification to ED that a school has been accredited,
a program of study was added or a change of location or
ownership occurred; or the costmark date on certified mail so
that both the institution and the Secretary would have a clear
audit trail. Some stated that the current practice should be
maintained.

Others felt the date of eligibility should be modified to
state that this eligibility covers all in-school students to the
extent of the academic year within that award year.

Response: No change has been made. The Secretary
believes the date of eligibility cannot be established before
the date on which the institution meets all requirements of the
relevant statutory definition. The first date on which the
Secretary can be assured that an Institution or school has
met all of those requirements is the date on which all
materials are available to the Secretary to support that
determination. The Secretary also believes that an institution
should not be penalized by ED delays in processing the
application.

Extent of eligibility.

Comment: Many commenters objected to the pro-
posed regulations which would have prohibited extending an
institution's eligibility to any educationai program or location
that an institution establishes after it meives the eligibility
designation. It was stated that the effect of this provision
would be to shift authority from the nationally recognized
accrediting agencies directly to the Secretary, and that it
would delay the eligibility of students attending new courses
at extension or location facilities. Some commented that the
provision is contrary to the concept of institutional accredita-
tion, and noted that over time ED's procedures for designat-
ing eligibility have ranged from isr,uing blanket letters of
eligibility to the current procedure ot issuing eligibility letters
that are program-of-study specific and require updating as
program offerings change. The current procedure was de-
scribed as burdensome, time-consuming, and confusing for
the institutions.

Others expressed the viabfl that if a new program is
both accredited and legally authorized by the State in which
the institution is located, a determination of program eligibility
on a program-by-program basis should not be required.

Several questioned the need for the multiple safe-
guard efforts, noting that the proposed regulations would
require the State, the accreciting agency, and ED to approve
curriculum, program, and location changes.

Others expressed a wide range of concerns, inducing
that the proposed provision would, in effect, eliminate insti-
tutional accreditation, that the schools will cease to have the
capability to respond to lie dynamics 'of the current job
market and the needs of the community, that consideration
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should be given to finding ways to reduce the length of the
process as students must already wait a minimum of three
months for a school to be eligible to participate in the student
financial assistance programs, that implementation of this
provision will result in a very significant increase in the
number of applications pencing before ED without any
clearly ascertainable benefit to the Federal interest, that the
provision represents an extension of present authority and
suggests that ED is moving toward the approval of all
educational matters, and that the provision would impose an
enormous administrative burden on the staff of ED, as well as
result in a significant increase in paper production and
complicate the approval process which is not in keeping with
the Paperwork Reduction Act of 1980.

Response: A change has been made. The basis for
many of theconcerns that were expressed by the commen-
ters is not clear. The proposed regulations would have
required ED to review each educational program that an
eligible institution adds after the institution receives its des-
ignation of eigibility. This was consistent with ED's former
practice of reviewing incividual educational programs for
eligibility for participation in HEA student aid programs.
However, the Secretary has tried to accommodate some of
the concerns by modifying the proposed regulationd to
eliminate ED's review of individual educational programs
that are added by an institution or school attar it receives its
designation of eligibility.

The Seaetary has also modified the regulations by
setting forth in Sec. 600.10(c) the responsibility of an institu-
tion that has been designated as an eligible institution if it
adds educational programs-after that- designation. The
Secretary has further amended Sec. 600.10 by adcing a new
paragraph (d) to limit an institution's or school's designation
of eligibility to a period of four years by requiring that each
eligible institution or school renew its eligibility designation,
inducing all its educational programs and all its locations,
during its fourth year of eligibility under its most recent
eligibility designation.

Comment: One commenter expressed the view that
an eligible institution might be required to notify ED when it
adds a new or additional location or programs, but ques-
tioned the authority of ED to exclude those locations and
programs from eligibility whether established before or after
institutional eligibility is recognized.

Response: No change has been made. The Secretary
extends eligibility to only those locations and educational
programs of an institution that are identified in the institution's
application and are determined to meet all requirements of
this part. An institution's eligibility does not extend to any
location that the institution establishes after it receives its
eligibility designation. If an institution changes or adds a
location, the eligibility status of that location is subject to the
requirements of Sec. 600.30 of this part.

Section 600.20 Application procedures.

Comment: One commenter stated that the proposed
regulations describing the procedures for applying for insti-
tutional eligibility are vague regarding the information and
documentation that must be provided to the Secretary. It was
suggested that the regulations be more specific concerning
the application requirements such as: Include a list of the
required documents, or simply require the institution to
provide all information necessary to demonstrate that it
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meets the definition of an eligible institution, as defined in
Sec. 600.2, Sec. 600.4, Sec. 600.5, Sec. 600.6, and Sec.
600.7.

Response: No change has been made. The eligibility
application to be provided an applicant institution will contain
all the specific information needed by the Secretary to
determine whether the applicant qualifies as an eligible
institution or school.

Section 600.30 Institutional changes milking review by
the Secretary.

Comment: Numerous commenters objected to the
proposed regulations which would have required at least 45
days advance notice before the effective date of any change
in the information described in Sec. 600.30. These commen-
ters objected to the advance notice requirement on the basis
that changes are not always pre-planned, that certain pro-
grams (such as extem s hips) may utilize a large and changing
number of locations which would significantly increase the
institution's papetwork burden, and that an institution is not
assured of a change of ownership until the day of the sale,
which may or may not be 45 days in advance of the effective
date.

Many commenters expressed their concern that the
45 days advance notice requirement would result in unnec-
essary paperwork since in many cases it may involve a two-
step procedure because the anticipated change may never
occur. Ouestions were raised as to what purpose pre-
occurrence reporting would serve.

tesponse: A change has been made. The Secretary
has modified the regulations to require that an institution
notify ED of the institutional changes described in Sec.
600.30 concurrently with its notifying its appropriate accred-
iting agency, but no later than ten days after the change
occurs.

To notify ED of an institution change that requires
review by the Secretary, an institution may simply send to ED
a copy of the completed ''notice of change' form that the
institution uses to notify its accrediting agency of an institu-
tional change.

SectIon 600.31 Change In ownershlp resulting In a change
of control.

Comment: A few commenters noted that, under Sec.
668.18 of the Student Assistance General Provisions regu-
lations, an institution which is undergoing a change of own-
ership is required to submit certain financial information, and
inquired whether ED will continue to require, for the purpose
of establishing or retaining eligibility, a profit and loss state-
ment for the institution's latest complete fiscal year, prepared
by a licensed certified public accountant, and any additional
financial information which may be required by the Secre-
tary,

Response: A change has been made. The Secretary
has modified the regulations to require new owners of an
institution to provide a profit and loss statement and a
balance sheet, or an audit prepared by a licensed certified
pubic accountant, for the institution's latest complete fiscal
year, and any additional information requested by the Secre-
tary,

Comment: One commenter noted that the proposed
regulations provide for the retention of all records that are
required in connection with an institution's participation in
any HEA program, but the regulations do not indicate what
records are to be retained nor for what period of time.

Response:A change has been made. The Secretary
has modified the regulations to require an institution to
maintain, in accordance with section 437 of the General
Education Provisions Act, 20 U.S.C. 12321, all documents
that pertain to its application, its notification of institutional
eligibility, and its participation agreement for a period of not
less than live years.

Comment A number of commenters requested clari-
fication of the circumstances under which the Secretary
considers an institution to be a 'new institution' and, as such,
subject to the two-years-in-existence requirement Some
inquired if the 'new in stitution' requirement contained in Sec.
600.31(d) applies solely to Sec. 600.31(c) in which a new
owner has been convicted of a crime invoMng an HEA
program, or it Sec. 600.31(d) applies to new owners who fail
to abide by the requirements of Sec. 600.31(a), or to other
situations.

Clarification was also requested as to whether the
*new institution' status, under Sec. 600.31(d), applies to both
previous owners and new owners who have been convicted
of a crime involving any HEA programs. For instance, if a
group of investors, one of whom has a relevant conviction,
acquires control of an institution, would the institution be
considered a *new institution' as a result of the new owner-
ship and, therefore, subject to the two-years-in-existence
requirement for the purpose of establishing eligibility? It was
suggested that the 'new institution' status under Sec.
600.31(d) should not apply to present owners who have been
convicted of a crime involving HEA programs.

Response:A change has been made. The Secretary
has mocified the regulations to provide criteria for determin-
ing whether a new owner of an eligible or previously eligible
institution or school Is subject to the two-years-in-existence
requirement as a result of having been convicted of, or has
pled nob contendere or guilty to, a crime involving the
acquisition, use, orexpenditure of Federal funds, or has been
judicially determined to have committed fraud involving
Federal funds.

The Secretary may con sider an eligible or a previously
eligible proprietary institution of higher education, postsecon-
dary vocational institution, or vocational school to be the
same institution for tire purpose of establishing institutional
eligibility under this part, only if the new owner or owners who
were convicted of, of pled nob contendere or guilty to, a
crime involving the acquisition, use, or expenditure of Fed-
eral funds are no longer incarcerated for that crime; at least
five years have elapsed from the date of the conviction, nob
contendere pleas, guilty plea, or jucicial determination; and
the funds that were frauduently obtained or criminally ac-
quired, used, or expended have been repaid to the United
States, and any related financial penalty has been paid.

Sectlon 600.32. Loss of eligibility.

Comment: Several commenters objected to the pro-
posed regulations to permit the Secretary to void an eligibility
designation if an institution's eligibility determination was
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based on inaccurate information, stating that the term *inac-
curate information,* as used in the proposed regulations, is
too vague and general. It was suggested that the regulations
be modified to incicate material inaccuracy and that only
institutional intention to supply false information should be
grounds for loss of eligibility.

Response: No change has been made. An institution
that does not satisfy the definition of an eligible institution or
school is not an eligible institution or schooleven though the
Secretary may have determined the institution or school as
eligible on the basis of inaccurate information. Ifan institution
or school intentionally provided false information, the institu-
tion may be subject to legal action.

Comment: Two commenters objected to the pro-
posed regulations to permit a determination regarcing the
loss of an institution's eligibility without due process of law.
Under due process, an institution would be afforded an
evidentiary administrative hearing before any action was
taken to void its eligibility.

The commenters also objected to the proposed regu-
lations because no provision is included to govern loss-of-
eligibility determinations involving unexpected emergency
situations, such as fire or natural disaster.

Response: No change has been made. An institution
loses its eligibility if and when it no longer satisfies one of the
qualifying statutory definitions. An evidentiary administrative
hearing is not authorized by the HEA and that type of hearing
would not be necessary since the facts with regard to
compliance with the statutory definition would not be in
doubt.

[FR Doc. 88-7424 Filed 4-4-88; 8:45 am]
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PART668-STUDENT ASSISTANCE GENERAL
PROVISIONS

Subpart A-General
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668.7 Eligible student.

668.8 Eligible program.
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668.13 Factors of financial responsibility.
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bility.

668.16 Federal interest in Title IV, HEA program funds.

668.17 [Reserved]

668.18 [Reserved]

668.19 Financial aid transcript.
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is eligible for Title IV, HEA program assistance.
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Loan program funds if the recipient withdraws, drops out, or
is expelled before his or her first day of class.

668.22 Distribution formula for institutional refunds and for
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stitutional costs.

668.23 Audits. records, and examination.

668.24 Audit exceptions and repayments.

668.25 Loss of institutional eligibility.

Subpart C-Statement of Educational Purpose
and Selective Service Registration Status

668.31 Scope.

668.32 Statement of Educational Purpose.

668.33 Statement of Registration Status.
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tration Status.

668.35 Notification and administrative review.

668.36 Record retention requirements.
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Services

668.41 Scope and special definition.

668.42 Preparation and dissemination of materials.

668.43 Financial assistann information.

668.44 Institutional information.
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.tion purposes.

Subpart E-Veriflcation of Student Ald
Application Information

668.51 General.

668.52 Definitions.

668.53 Policies and procedures.
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668.56 Items to be verified.

668.57 Acceptable documentation.

668.58 Interim disbursements.

668.59 Consequences of a change in application informa-
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668.60 Deadlines for submitting documentation and thecon-
sequences of failing to provide documentation.

668.61 Recovery of funds.

Subpart F-Misrepresentation

668.71 Scope and special definitions.

668.72 Nature of educational program.
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668.74 Employability of graduates.

668.75 Procedures.

Subpart G-Fine, Limitation, Suspension and
Termination Proceedings

668.81 Scope of special definitions.
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668.83 Emergency action.



668.84 Fine proceedings.

668.85 Suspension proceedings.

668.86 Limitation or termination proceedings.

64.87 Pre-hearing conference.
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668.90 Initial and final decisions-Appeals.
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668.92 Fines.

668.93 Limitation.

668.94 Termination.

668.95 Reimbursements, refunds and offsets.
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Determinations and Program Review
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668.112 Definitions.

668.113 Request for review.
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Appendix B-Standards for Audit of
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Appendix C-Appendix I, Standards for Audit
of Governmental Organizations, Programs,
Activities, and Functions (GAO)

Appendix D-Defauit Reduction Measures

Appendix-Summary of Comments and
Responses

Authority: 20 U.S.C. 1085, 1088, 1091, 1092, 1094, and
1141, unless otherwise noted.

Subpart A-General

See. 668.1 Scope.

(a) This part establishes general rules that apply to an
institution that participates in any student financial assis-
tance program authorized by Title IV of the Higher Education
Act of 1965, as amended (Title IV, HEA program).

(b) As used in this part, an 'institution" includes-

(1) A public or private nonprofit institution of higher
education as defined in Sec. 668.3;

(2) A proprietary institution of higher education as de-
fined in Sec. 668.4;

(3) A postsecondary vocational institution as defined
in Sec. 668.5; and

(4) A vocational school as defined in Sec. 668.6.

(c) The Title IV, HEA programs include-

(1) The Pell Grant Program (20 U.S.C. 1070a et seq.;
34 CFR Part 690);

(2) The Supplemental Educational Opportunity Grant
(SEOG) Program (20 U.S.C. 1070b et seq.; 34 CFR Part
676);

(3) The State Student Incentive Grant (SSIG) Pro-
gram (20 U.S.C. 1070c et seq.; 34 CFR Part 692);

(4) The Robert C. Byrd Honors Scholarship (Byrd
Scholarship) Program (20 U.S.C. 1070d-31 et seq.; 34 CFR
Part 654);

(5) The Guaranteed Student Loan (GSL) Program (20
U.S.C. 1071 et seq.; 34 CFR Part 682);

(6) The Supplemental Loans for Students (SLS) Pro-
gram (20 U.S.C. 1078-1; 34 CFR Part 682);

(7) The PLUS Program (20 U.S.C. 1078-2; 34 CFR
Part 682);

(8)The Consolidation Loan Program (20 U.S.C. 1078-
3; 34 CFR Part 682);

(9) The College Work-Study (CWS) Program (42
U.S.C. 2751 et seq.; 34 CFR Part 675);



(10) The Income Contingent Loan (ICL) Program (20
U.S.C. 1087aa et seq.; 34 CFR Part 673); and

(11) The Perkins Loan Program (20 U.S.C. 1087a et
seq.; 34 CFR Part 674).

(Authority: 20 U.S.C. 1070 et seq.)

Sec. 668.2 General definitions.

The following definitions apply to all Title IV, HEA pro-
grams:

Academ ic year. (a) A period of time in which a full-time
student is expected to onmplete the equivalent of at least two
semesters, two trimesters or three quarters at an institution
which measures academic progress in credit hours and uses
a semester, trimester or quarter system;

(b) A period of time in which a full-time student is ex-
pected to complete at least 24 semester hours or 36 quarter
hours at an institution which measures academic progress in
credit hours but does not use a se mester, trimester or quarter
system; or

(c) At least 900 clock hours at an institution which
measures academic progress in clock hours.

(Authority: 20 U.S.C. 1088)

Award year: The period of time from July 1 of one year
through June 30 of the following year.

Campus-based programs: (a) The Perkins Loan
Program (34 CFR Part 674);

(b) The College Work-Study (CWS) Program (34CFR
Part 675); and

(c) The Supplemental Educational Opportunity Grant
(SEOG) Program (34 CFR Part 676).

Clock hour: The equivalent of

(a) A 50 to 60 minute class, lecture or recitation;

(b) A 50 to 60 minute faculty supervised laboratory,
shop training, or internship; or

(c) Sixty minutes of preparation in a program of study
by correspondence.

College Work Study Program (CWS): The part-time
employment program for students authorized by Title IC-C of
the HEA.

(Authority: 42 U.S.C. 2751-2755b)

Consolidation Loan Program: The loan program au-
thorized by Title IV-B of the HEA.

(Authority: 20 U.S.C. 1078-3)

Defense loan: A loan made before July 1, 1972,
Under Title II of the National Defense Education Act.

(Authority: 20 U.S.C. 421-429)
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Dependent student: Any student who does not qualify
as an independent student (see independent student).

Direct loan: A loan made under Title IV-E of the HEA
after June 30, 1972, which does not satisfy the definition of
'Perkins loan.'

(Authority: 20 U.S.C. 1087aa et seq.)

Enrolled: The status of a student Patti

(a) Has completed the registration requirements
(except for the payment of tuition and fees) at the institution
he or she is attending; or

(b) Has been admitted into a correspondence study
program and has submitted one lesson, onmpleted by him or
her after acceptance for enrollment and without the help of a
representative of the school.

Guaranteed Student Loan (GSL) Program: The stu-
dent loan program authorized by Title IV-B of the I-IEA.

(Authority: 20 U.S.C. 1071 et seq.)

HEA: The HigherEducation Actof 1965, as amended.

(Authority: 20 U.S.C. 1070 et seq.)

Income Contingent Loan ((CL) Program:The student
loan program authorized by Tale IV-D of the HEA.

(Authority: 20 U.S.C. 1087a et seq.)

Independent student A student who qualifies as an in-
dependent student under section 411F(12) of the HEA for the
Pell Grant Program and section 480(d) of the HEA for all the
other Tale IV, HEA programs.

(Authority: 20 U.S.C. 1070a-6; 20 U.S.C. 1087w)

National Defense Student Loan Program: The stu-
dent loan program authorized by title II of the National
Defense Education Act of 1958.

(Authority: 20 U.S.C. 421-429)

National Direct Student Loan (NDSL) Program: The
student loan program authorized by Title IV-E of the HEA
between July 1, 1972, and October 16, 1986.

(Authority: 20 U.S.C. 1087aa-10871i)

One year training program: A program which is at
least

(a) Twenty-four semester or trimester hours or units,
or 36 quarter hours or units at an institution using credit hours
or units to measure academic progress;

(b) Nine hundred clock hours of :3upervised training at
an institution using clock hours to mearure academic prog-
ress; or

(c) Nine hundred clock hours in a correspondence
program.



(Autnority: 20 U.S.C. 1141(a))

Parent: A studenrs natural or adoptive mother or
father. A parent also includes a student's legal guantan who
has been appointed by a court and who is specifically
required by the court to use his or her own resources to
support the student.

Pell Grant Program: The grant program authorized by
Title IV-A-1 of the HEA.

(Authority: 20 U.S.C. 1070a)

Perkins loan: Moan made under Title IV-E of the H EA
to cover the cost of attendance for a period of enrollment
beginning on or afterJuly 1, 1987, to an individual who on July
1, 1987, had no outstanding balance of principal or interest
owing on any loan previously made under Title IV-E of the
HEA.

(Authority:20 U.S.C. 1087aa et seq.)

Perkins Loan Program: The student loan program
authorized by Trtie IV-E of the HEA after October 16, 1986.

(Authority: 20 U.S.C. 1087aa-10871i)

PLUS Program: The loan program authorized by Title
IV-B of the HEA.

(Authority: 20 U.S.C. 1078-2)

Recognized equivalent of a high school dploma: (a)
A General Education Development (GED) Certificate; or

(b) A State certificate received by a student after the
student has passed a State authorized examination which
the State recognizes as the equivalent of a high school
diploma.

(Authority: 20 U.S.C. 1141(a))

Regular student: A person who is enrolled or ac-
cepted for enrollment at an institution for the purpose of
obtaining a degree, certificate, or other recognized educa-
tional credential offered by that institution.

Robert C. Byrd Honors Scholarship (Byrd Scholar-
ship) Program: Tha scholarship program authorized by Title
IV-A-6 of the HEA.

(Authority: 20 U.S.C. 1070-31 et seq.)

Secretary: The Secretary of the Department of Edu-
cation or an official or employee of the Department acting for
the Secretary under a delegation of authority.

Six month training program: (a) A program which is at
least

(1) Sixteen semester or trimester hours or units, or 24
quarter hours or units, at an institution using credit hours or
units to measure academic progress;

(2) Six hundred clock hours of supervised training at
an institution using clock hours to measure academic prog-
ress; or
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(3) Six hundred clock hours in a correspondence
program.

(b) A program which the Secretary determines is at
least a six month training projram on the basis of

(1) A certification by the nationally recognized accted-
king association that accrecits the institution that the pro-
gram offered by the institution is equal in course content and
student workload to the comparable clock or credit hour
program described in paragraphs (a)(1) through (3) of this
definition; and

(2) The Secretary's ratification of that accrecRing
agency's determination. (Authority: 20 U.S.C. 1088)

State: Each State of the Union, the Commonwealth of
Puerto Rico, the District of Columbia, and, except for the Byrd
Scholarship Program, American Samoa, Guam, the Trust
Territory of the Pacific Islands, the Virgin islands, and the
Northern Mariana Islands.

(Authority: 20 U.S.C. 1141b; 20 U.S.C. 1088(a); 20 U.S.C.
1070c1-32)

State Student incentive Grant (SSIG) Program: The
grant program authorized by Title IV-A-3 of the HEA.

(Authority: 20 U.S.C. 1070c et seq.)

Supplemental Educational Opportunity Grant (SEOG)
Program: The grant program authorized by Title IV-A-2 of the
HEA.

(Authority: 20 U.S.C. 1070b et seq.)

Supplemental Loans for Students (SLS) Program:
The loan program authorized by Title IV-B of the HEA and
formerly sailed the ALAS Program.

(Authority: 20 U.S.C. 1078-1)

U.S. citizen or national: (a) A citizen of the United
States; or (b) A person defined in the Immigration and
Nationality A:t, 8 U.S.C. 1101(a)(22), who, though not a
citizen of the United States, owes permanent allegiance to
the United States.

(Authority: 8 U.S.C. 1101)

(Authority: 20 U.S.C. 1070 et seq. unless otherwise noted)

Sec. 668.3 through 668.6 [Reserved]

Sec. 668.7 Eligible student.

(a) Eligibility. A student is eligib:e to receive assis-
Ace under the Pell Grant, SEOG, SSIG, GSL, PLUS, SLS,

CWS, ICI_ and Perkins Loan programs if the student-

(1) Is-

(i) A regular student enrolled or accepted for enroll-
ment in an eligible program; or
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(ii) For purposes of the GSL, PLUS, or SLS programs,
enrolled as at least a half-time student in a course of study

necessary for enrollment in an eligible program for no longer
than one twelve-month period;

(2) Is not enrolled in either an elementary or secon-
dary school;

(3)(i) Has a high school cfploma or its recognized
equivalent;

(ii) If enrolled at a public or private nonprofit institution
of higher education-

(A) Is above the age of compulsory school attendance
in the State in which the institution he or she is attending is
located; and

(B) Except for the GSL, PLUS, or SLS programs, has
the ability to benefit from the education or training offered by
that institution, according to the requirements of paragraph
(b) of this section;

OD If enrolled at a proprietary institution of higher
education or postsecondary vocational institution-

(A) Is above the age of compulsory school attendaice
in the State in which the institution he or she is attending is
located; and

(B) Has the ability to benefit from the training offered
by that institution, according to the requirements of para-
graph (b) of this section; or

(iv) If enrolled at a vocational school, has the ability to
benefit from the training offered, according to the require-
ments of paragraph (b) of this section;

(4)(i) Is a U.S. citizen or national;

(ii) Provides evidence from the U.S. Immigration and
Naturalization Service that he or she-

(A) Is a permanent resident of the United States; or

(B) Is in the United States for other than a temporary
purpose with the intention of becoming a citizen or perma-
nent resident;

(iii) Is a permanent resident of the Trust Territory of the
Pacific Islands; or

(iv) For purposes of the Pell Grant, SEOG, and CWS
programs-

(A) Is a citizen of the Federated States of Micronesia
who was enrolled in an institution on November 2, 1986;

(B) Is a citizen of the Marshall Islands who was en-
rolled in an institution on October 20, 1986; or

(C) Is a citizen of the Republic of Palau who was
enrolled in an institution on the day preceding the effective
date of the Compact of Free Association;

(5) If currently enrolled, is maintaining satisfactory
progress in his or her course of study according to the
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institution's standards of satisfactory progress and, if appli-
cable, the requirements of paragraph (c) of this section;

(6) Except as provided in paragraph (d) of this section,
does not owe, and certifies that he or she does not owe, a
refund on a grant awarded under the Pell Grant, SEOG, or
SSIG programs. A student owes a refund on a grant if the
student receives a grant overpayment A student receives a
grant overpayment if the student's grant payments exceed
the amount he or she is eligible to receive or use;

(7) Except as provided in paraaraph (e) of this section,
is not in default, and certifies that he or she is not in default,
on any loan made under the National Defense/Direct Student
Loan, Perkins Loan,1CL, GU., PLUS, SLS, or Consolidation
Loan programs;

(8) Has filed a Statement of Educational Purpose and
Selective Service Registration Status in accordance with the
requirements of Subpart C;

(9) As determined by the institution that he or she
attends, has not borrowed-

(i) In excess of the annual loan limits under the ICI.,
GSL, PLUS, or SLS programs in the same academic year for
which he or she has appffed for assistance under any Title IV,
HEA program; and

(ii) In excess of the aggregate maximum loan limits
under the ICL, Perkins Loan, GSL, PLUS, SLS, or Consoli-
dation Loan programs;

(10) Has financial need, if applicable, in accordance
with the requirements of the Title IV, HEA program under
which he or she has applied for assistance; and

(11) Meets the requirements of-

(i) For purposes of the ICL Program, 34 CFR 673.22;

(ii) For purposes of the Perkins Loan Program, 34
CFR 674.9;

(Hi) For purposes of the CWS Program, 34 CFR 675.9;

(iv) For purposes of the SEOG Program; 34 CFR
676.9;

(v) For purposes of the GSL, PLUS, orSLS programs,
34 CFR 682.201;

(vi) For purposes of the Pell Grant Program, 34 CFR
690.75; or

(vii) For purposes of the SSIG Program, 34 CFR
692.40.

(b) Ability to benefit. A student who is admitted to an
insStution as a regular student on the basis of that student's
ability to benefit from the institution's education or training
program remains eligible for any assistance under a Title IV,
HEA program only if the student-

(1) Be's:9 admission-

(i) Is administered a nationally recognized, standard-
ized, or industry-developed test, subject to criteria developed



by the institution's nationally recognized accrediting agency
or association; that measures the student's aptitude to
complete successfully the educational program to which he
or she has applied; and

(ii) Demonstrates that aptitude on that test;

(2) Receives a GEO before the earlier of-

(i) The student's certification or graduation from his or
her program of study; or

(ii) The completion of the student's first academic year
of that program of study; or

(3) Enrolls in and successfully completes a remedial
or developmental educational program of not more than one
academic year that is prescribed by the institution, if the
student-

(i) Is counseled before admission; or

(ii) Does not demonstrate the aptitude necessary to
complete successfully the educational program to which he
or she has applied on the test described in paragraph (bX1)
of this section.

(c) Satisfactory progress. In order for a student who
has not received assistance under any Title IV, H EA program
dining an award year beginning before July 1, 1987, or far the
GSL, PLUS, and SLS programs a period of enrollment
beginning before July 1, 1987, to be eligible to receive
assistance under any of those programs, an institution shall-

(1) Review the student's academic progress at the
end of each academic year;

(2) Determine that the student is making satisfactory
academic progress at the end of that student's second
academic year of attendance at the institution on the basis of
a fincfing that-

(i) The student has at least a cumulative grade point
average of C or its equivalent, or academic standing consis-
tent with its graduation requirements; or

(ii) The student's failure to have at least a cumulative
grade point average of C or its equivalent, or academic
standing consistent with its graduation requirements, was
caused by-

(A) The death of a relative of the student;

(B) An injury or illness of the student; or

(C) Other special circumstances; and

(3) Determine, in the case of a student who was not
making satisfactory academic progress in accordance with
paragraph (c)(2) of this section at the end of that student's
second academic year of attendance at the institution, that
the student is making satisfactory academic progress if that
student subsequently obtains academic standing consistent
with the institution's requirements for graduation at the end of
a grading period.
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(d) Refund of a grant or scholarship overpayment.
Notwithstanding paragraph (a)(6) of this section, a student
who owes a refund on a Pell Grant, SEOG, or SSIG due to
an overpayment is eligible to receive assistance under a Title
IV, HEA program under the following conditions:

(1) Pell Grant overpayment.

(i) If an institution makes a Pell Grant overpayment to
a student, that student is eligible to receive assistance under
a Title IV, HEA program if-

(A) The Student is otheiwise eligible; and

(B) The institution can eliminate the overpayment in
the award year in which it occurred by adjusting subsequent
Pell Grant payments for that award year.

0) If an institution makes a Pell Grant overpayment to
a student as a result of its own error and cannot eliminate the
overpayment under paragraph (d)(1)(i)(B) of this section, the
student is eligible to receive assistance under a Title IV, H EA
program if the student-

(A) Is otherwise eligible; and

(B) Acknowledges the overpayment and agrees, in
writing, to repay it within six months.

(2) SEOG or SSIG overpayment If an institution
makes an SEOG or SSIG overpayment to a student, that
student is eligible to receive assistance under a Title IV, H EA
program if-

(i) The student is otherwise eligible; and

(ii) The institution can eliminate the overpayment by
adjusting financial aid payments (other than Pell Grants) in
the same award period in which the overpayment occurred.

(e) Default on a loan. Notwithstandng paragraph
(a)(7) of this section, a student who is in default on any loan
made under the National Defense/Direct Student Loan,
Perkins Loan, ICL, GSL, PLUS, SLS, or Consolidation Loan
programs is eligible to receive assistance under a Title IV,
HEA program under the following conditions:

(1) GSL, PLUS, SLS, or Consolidation Loan pro-
grams. A student who is in default on a loan made under the
GSL, PLUS, SLS, or Consolidation Loan programs is eligible
to receive assistance under a Title IV, HEA program if-

(i) The student ls otherwise eligible; and

(ii) The Secretary, for a federally insured loan, or a
guarantee agency, for a loan insured by that guarantee
agency, determines that the student has made satisfactory
arrangements to repay the defaulted loan.

(2) Defense/Direct Loan, Perkins Loan, and Income
Contingent Loan programs. A student who is in default on a
loan made under the National Defense/Direct Student Loan,
Perkins Loan, or Income Contingent Loan programs is eli-
gible to receive assistance under a Title IV, H EA program if-

(i) The student is otherwise eligible; and

(ii) The institution that made the loan or the Secretary,



if the loan has been assigned to the Department of Educa-
tion, certifies that the student has made satisfactory arrange-
ments to repay that loan.

(f) Bankruptcy. The Secretary does not consider a
loan made under the ICL, National Defense/Direct Student
Loan, Perkins Loan, Guaranteed Student Loan, PLUS, SLS,
or Consolidation Loan programs that is discharged in bank-
ruptcy to be in default for purposes of this section. (Authority:
20 U.S.C. 1070a-1070c-1, 1077, 1078, 078-1-3, 1082, 1085,
1087a, 1087cc, and 1091; 42 U.S.C. 2753)

Sec. 668.8 Eligible program.

(a) General. An eligible program is a program of edu-
cation or training that-

(1) Admits as regular students only persons who-

(i) Have a high school ciploma;

(11) Have the recognized equivalent of a high school cli-
plom a;

(iii) Are beyond the age of compulsory school atten-
dance in the State in which the institution is located, and,
except for the GSL, PLUS, or SLS programs, have the ability
to benefit from the education or training offered; or

(iv) For a program at a vocational school, have com-
pleted Of left elementary or secondary school and have the
ability to benefit from the education or training offered;

(2)(i) Leads to a bachelor's, associate, graduate, or
professional degree;

(ii) Is at least a two-year program that is acceptable for
Lill credit toward a bachelor's degree;

(iii) Is at least a one-year training program leading to
a certificate, degree, or other recognized educational cre-
dential that prepares a student for gainful employment in a
recognized occupation;

(iv) Is, for a proprietary institution of higher education
or a postsecondary vocational institution, at least a six-month
training program leacling to a certificate, degree, or other
recognized educational credential that prepares a student for
gainful employment in a recognized occupation;

(v) Is, for a vocational school, a program of postsecon-
dary vocational or technical education leading to a degree,
certificate, or other recognized educational credential that-

(A) Is designed to provide occupational skills more ad-
vanced than those generally offered at the high school level
and to fit inclividuals for useful employment in recognized oc-
cupations;

(B) In the case of an institution using clock hours to
measure academic progress, is no less than 300 clock hours
of supervised training;

(C) In the case of an institution using credt hours or
units to measure academic progress, is no less than eight
semester or trimester hours or units or 12 quarter hours or
units;
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(D) In the case of a program of study by correspon-
dence, requires not less than an average of 12 hours of
preparation perweek over each 12-week period and comple-
tion in not less than six months; and

(E) In the case of a flight school program, maintains
current valid certification by the Federal Aviation Administra-
tion; or

(vi) Is, for purposes of the GSL, PLUS, or SLS pro-
grams, at least a one-year training program for graduates of
accredited health-professions programs that-

(A) Is provided by a hospital or health-care facility; and

(B) Leads to a degree or certificate; or

(3) For purposes of the Pell Grant, iCL, and SEOG
programs, is an undergraduate program; and

(4) For the purposes of the Pell Grant Program, may
consist of instruction in English as a second language (ESL)
in accordance with paragraph (b)(2) of this section.

(b) Pell Grant Program-(1) Study by correspondence.
For purposes of the Pell Grant Program, an eligible program
of study by correspondence is an undergraduate program of
education or training that meets the criteria for an eligible
program in paragraph (a) of this section and that is designed
to require at least 12 hours of preparation per week.

(2) English as a second language (ESL). (i) The
Secretary considers a program that consists solely of instruc-
tion in ESL to be an eligible program if the program meets the
requirements of paragraph (a) of this section and admits only
students who the institution detemines to need to ESL
instruction to use already existing knowledge, training, or
skills.

(ii) An institution shall document its determination that
the instruction in ESL described in paragraph (b)(2)(i) of this
section is necessary to enable each student whom it admit-
ted to use already existing knowledge, training, or skills.

(Authority: 20 U.S.C. 1070a, 1070b, 1070c-1070c-2, 1085,
1087aa-10871th, 1088, 1091, and 1141; 42 U.S.C. 2753)

(Approved by OMB under control #1840-0537)

Subpart B-Standards for Participation in Title
IV, HEA Programs

Sec, 668.11 Scope.

(a) This subpart establishes standards that an institu-
tion must meet in order to participate in any Title IV, HEA
program.

(b) No ncompliance with these standards by an institu-
tion already participating in any Title IV, HEA program may
subject the institution to proceedings under Subpart G.
These proceedings may lead to a fine, or a limitation, suspen-
sion, or termination of the institution's eligibility to participate
in any or all of the Title IV, HEA programs.

(Authority: 20 U.S.C. 1094)



Sec. 668.12 Institutional participation agreement.

(a) An institution may participate in any Title IV, HEA
program, other than the SSIG Program, only if-

(1)TheSecretarydetermines thattheinstitution meets
the standards established in this subpart; and

(2) The institution enters into a written participation
agreement with the Secretary, on a form approved by the
Secretary.

(b)(1) A participation agreement conditions the initial
and continued eligibility of the institution to participate in any
Title IV, HEA program upon compliance with the provisions
of this part and the individual program regulations.

(2) In the participation agreement, the institution
agrees-

(i) That it will comply with the statutory and regulatory
requirements applicable to the Title IV, HEA programs,
inducing the requirement that it will use funds it receives
under any Title IV, HEA program and any interest or other
eamings thereon, solely for the purposes specified in and in
accordance with that program;

(ii) That it has in operation a drug abuse prevention
program that the institution has determined to be accessible
to any officer, employee, or student at that institution; and

(iii) That it will not request from or charge any student
a fee for processing or handling-

(A) Any application, form, or data required to deter-
mine a student's eligibility for, and amount of, Title IV, HEA
program assistance; or

(B) The Federal Student Assistance Report required
under section 483(f) of the HEA.

(c)(1) Except as provided under paragraph (c)(3) of
this section, a participation agreement becomes effective on
the date executed by the Secretary.

(2) A participation agreement supersedes any prior
participation agreement between the Secretary and the
institution.

(3) The new participation agreement of an institution
that changed its ownership resulting in a change in control is
effective on the date that the institution changed its owner-
ship if-

(i) The institution's prior participation agreement was
not terminated through procedures contained in Subpart G;
and

(ii) Under the Pell Grant and campus-based pro-
grams, the date that the institution changed ownership that
resulted in a change in control and the date on which the
Secretary executed the new agreement took place in the
same award year.

(d)(1) Except as provided in paragraph (e) of this
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section, the Secretary terminates a participation agreement
through the procedures set forth in Subpart G.

(2) An institution may terminate a participation agree-
ment.

(3) If the Secretary or the institution terminates a par-
ticipation agreement under this paragraph, the Secretary es-
tablishes the termination date.

(e) An institution's participation agreement automati-
cally terminates on the date the institution changes owner-
ship that results in a change in control.

(Authority: 20 U.S.C. 1094)

Sec. 668.13 Factors of financial responsibility.

(a) To begin and to continue participation in any Title
IV, HEA program, an institution must demonstrate to the
Secretary that it is financially responsible under the stan-
dards established in this section.

(b) In general, the Secretary considers an institution to
be financially responsible if it is able to-

(1) Provide the services described in its official publi-
cations and statements;

(2) Provide the administrative resources necessary to
comply with the requirements of this subpart; and

(3) Meet all of its financial obligations, including, but
not limited to-

(i) Refunds of institutional charges; and

(ii) Repayments to the Secretary for liabilities and
debts incurred in programs administered by the Secretary.

(c) Notwithstanding paragraph (b) of this section, the
Secretary considers an institution not to be financially re-
sponsible if-

(1) Under its basis of accounting, it-

(i) Has had operating losses over at least its two most
recent fiscal years; or

(ii) Had, for its latest fiscal year, a deficit net worth. A
deficit net worth occurs when the institution's liabilities ex-
ceed its assets;

(2) Under an accrual basis of accounting, it had, at the
end of its latest fiscal year, a ratio of current assets to current
liabilities of less than 1:1;

(3) Under a fund accounting system, its unrestricted
current or operating fund reflects sustained material deficits
over at least its two most recent fiscal years; or

(4)(i) The institution, its owner, or its chief executive
officer has been convicted of, or has pled nob contendere or
guilty to, a crime involving the acquisition, use, or expendi-
ture of Federal funds, or has been judicially determined to
have committed fraud involving Federal funds;

(ii) The institution employs an individual in a capacity



that involves the administration of Title IV, HEA program, or
the receipt of Title IV, HEA program funds who has been
convicted of, or has pled nob contendere or guilty to, a crime
involving the acquisition, use, or expenditure of Federal
funds, or who has been judicially determined to have commit-
ted fraud involving Federal funds; or

(iii) The institution uses any indvidual, agency, or or-
ganization that has been, or whose officers or employees
have been-

(A) Convicted of, or pled nob contendere or guilty to,
a crime involving the acquisition, use, or expenditure of
Federal funds; or

(B) Judicially determined to have committed fraud
involving Federal funds.

(d)(1) The Secretary may determine an institution to
be financially responsible, even if the institution is considered
not to be financially responsible under paragraphs (b), or
(c)(1) through (c)(3) of this section, if the institution submits
to the Secretary a letter of credit payable to the Secretary in
an amount established by the Secretary, a performance
bond in an amount established by the Secretary, or any other
document requested by the Secretary that demonstrates that
the institution has sufficient financial responsibility to begin or
to continue to participate in any -Title IV, HEA program.

(2) The Secretary may determine that an institution is
financially responsible even if it would otherwise be consid-
ered not to be financially responsible under paragraph (c)(4)
of this section if-

(i) The funds that were fraudulently obtained, or crimi-
nally acquired, used, or expended have been repaid to the
United States, and Fly related financial penalty has been
paid;

(ii) The individuals who were convicted of, or pled nolo
contendere or guilty to, a crime involving the acquisition, use,
or expenditure of the funds are no longer incarcerated for that
crime; and

(iii) At least five years have elapsed from the date of
the conviction, nob contendere plea, guilty plea, or judicial
determination.

(e) The Secretary determines whether an institution is
financially responsible in accordance with paragraphs (b),
(c), and (d) of this section by evaluating documents submit-
ted by the institution and information obtained from other
sources, including outside sources of credit information. To
enable the Secretary to make this determination, an institu-
tion shall, to the extent requested by the Secretary, submit for
its latest complete fiscal year and its current fiscal year-

(1) A profit and loss statement and a balance sheet
that are based on the same basis of accounting used by the
institution for financial reporting; or

(2) A financial audit repurt of the institution. The audit
must have been conducted by a licensed certified public ac-
countant in accordance with generally accepted auditing
standards.

(f)(1) The Secretary may require that the documents
referred to in paragraph (e)(1) of this section be audited and
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certified by a licensed certified public accountant in accor-
dance with generally accepted auditing standards.

(2) If the Secretary requires an institution to submit a
profit and loss statement, a balance sheet, or an audt report
under paragraph (e) of this section, the Secretary may also
require the institution to submit the accountants or audtor's
work papers.

(g)(1) An otherwise eligible institution shall obtain and
keep current adequate fidelity bond coverage in order to
protect the Government's interest in the Title IV, HEA pro-
gram funds the institution received as a trustee. A fidelity
bond indemnifies the holder against losses resulting from
fraud or lack of integrity, honesty, or fidelity of its employees
or officers.

(2) A public institution that is bonded by the State
against the type of losses described in paragraph (g)(1) of
this section does not have to obtain addtional fidelity bond
coverag e.

(3) Any bond required under this oaragraph must be
obtained from companies holding certificates of authority as
acceptable sureties (31 CFR Part 223). A list of these
companies is published annually by the Department of the
Treasury in its Circular 570.

(Authority: 20 U.S.C. 1094 and Section 4 of Pub. L. 95-452)

(Approved by OMB under control 41840-0537)

Sec. 668.14 Standards of administrative capability.

To begin and to continue participation in any Title IV,
HEA program, an institution shall demonstrate to the Secre-
tary that it is capable of adequately administering that pro-
gram under the standards established in this section. Except
as provided-in Sec. 668.15, the Secretary considers an
institution to have that administrative capability if it estab-
lishes and maintains student and financial records required
under Sec. 668.23 and the individual Title IV, HEA program
regulations and if it-

(a) Designates a capable individual to be responsible
for-

(1) Administering all the Title IV, HEA programs in
which it participates; and

(2) Coordinating the Title IV, HEA programs with the
institution's other Federal and non-Federal programs of
student financial assistance;

(b) Communicates to the individual designated to be
responsible for administering Title IV, HEA programs, all the
information received by any institutional office that bearson
a student's eligibility for Title IV, HEA program assistance;

(c) Uses an adequate number of qualified persons to
administer the Title IV, H EA program. In determining whether
an institution uses an adequate number of qualified persons,
the Secretary considers the number of students aided, the
number and types of programs in which the institution partici-
pates, the number of applications evaluated, the amount of
funds administered, and the financial aid delivery system
used by the institution;



(d)(1) Administers Tide IV, HEA programs with ade-
quate checks and balances in its system of internal controls;
and

(2) Divides the functions of authorizing payments and
disbursing funds so that no office has responsibility for both
functions with respectto any particular student aided under
the programs;

(e) Establishes, publishes, and applies reasonable
standards for measuring whether a student, who is otherwise
eligible for aid under any Tide IV, HEA program, is maintain-
ing satisfactory progress in his or her course of study. The
Secretary considers an institution's standards to be reason-
able if the standards-

(1) Conform with the standards of satisfactory prog-
ress of the nationally recognized accrediting agency that
accredits the institution, if the institution is accredited by such
an agency, and if the agency has those standards;

(2) For a student enrolled in an eligible program who
is to receive assistance under a Title IV, HEA program, are
the same as or stricter than the institution's standards for a
student enrolled in the same academic program who is not
receiving assistance under a Tide IV, HEA program; and

(3) Include the following elements:

(i) Grades, work projects completed, or comparable
factors that are measurable against a norm.

(ii) A maximum time frame in which the student must
complete his or her educational objective, degree, or certifi-
cate. The time frame must be-

(A) Determined by the institution;

(B) Based on the student's enrollment status; and

(C) Divided into increments, not to exceed one aca-
demic year.

(iii) A schedule established by the institution designat-
ing the minimum percentage or amountof work that a student
must successfully complete at the end of each increment in
order to complete the educational objective, degree, or
certificate within the maximum time frame.

(iv) A determination at the end of each increment by
the institution whether the student has successfully com-
pleted the appropriate percentage or amount of work accord-
ing to the established schedule.

(v) Consistent application of standards to all students
within categories of students, e.g., full-time, part-time, under-
g raduate, and graduate students, and programs established
by the institution.

(vi) Specific policies defining the effect of course in-
completes, withdrawals, repetitions, and noncredit remedial
courses on satisfactory progress.

(vii) Specific procedures under which a student may
appeal a determination that the student is not making satis-
factory progress.

(viii) Specific procedures for reinstatement of aid; and

(4) Meet or exceed the requirements of Sec. 668.7(c);

(f) Develops and applies an adequate system to
identify and resolve ilscrepancies in the information it re-
ceives from different sources with respect to a student's
application for financial aid under Title IV, HEA programs. In
determining whether the institution's system is adequate, the
Secretary considers whether the institution obtains and re-
views-

(1) All student aid applications, need analysis docu-
ments, Statements of Educational Purposes, Statements of
Registration Status, and eligibility notification documents
presented by or on behalf of each applicant;

(2) Any documents, includng any copies of State and
Federal income tax returns, thatare normally collected by the
institution to verify information received from the student or
other sources; and

(3) Any other information normally available to the in-
stitution regarding a student's citizenship, previous educa-
tional experience, or other factors relating to the student's
eligibility for Tide IV, HEA program funds;

(9X1) After conducting the review of an application
provided for under paragraph (f) of this section, refers for
investigation any information indicating that an applicant for
Tide IV, HEA program assistance may have engaged in fraud
or other criminal misconduct in connection with his or her
application. The type of information that an institution must
refer is that which is relevant to the eligibility of the applicant
for Title IV, HEA program assistance, or the amount of the
assistance. E'amples of this type of information are:

(i) False claims of independent student status;

(ii) False claims of citizenship;

(iii) Use of false identities;

(iv) Forgery of signatures or certifications; and

(v) False statements of income:

(2) Makes the referrals described in paragraph (g)(1)
of this section to the Office of Inspector General of the De-
partmunt of Education, or, if more appropriate, to a State or
local law enforcement agency with jurisdiction to investigate
the matter; and

(3) Reports to the Office of Inspector General for each
calendar year all referrals made to State or local law enforce-
ment agencies under this paragraph for that calendar year;

(h) Provides adequate financial aid counseling to
eligible students who apply for Title IV, HEA program assis-
tance. In determining whether an institution provides ade-
wate counseling, the Secretary considers whether its coun-
seling includes information regarding-

(1) The source and amount of each type of aid offered;

(2) The method by which aid is determined and
disbursed or applied to a student's account; and

(3) The rights and responsibilities of the student with



respect to enrollment at the institution and receipt of financial
aid. This information includes the institution's refund policy,
its standards of satisfactory progress, and other conditions
that may alter the student's aid package; and

(i) Does not otherwise appear to lack the ability to ad-
minister the Title IV, HEA programs competently.

(Authority: 20 U.S.C. 1094)

(Approved by OMB under control *1840-0537)

Sec. 668.15 Additional factors for evaluating
administrative capability.

(a) The Secretary considers it an indication of an
institution's impaired capability of properly administering
Title IV, HEA programs if

(1) The fiscal year default rate, as defined in para-
graph (f) of this section, on loans made under the GSL and
SLS programs to students for attendance at that institution
exceeds 20 percent;

(2) The default rate on loans made under the Perkins
Loan program to students for attendance at that institution
exceeds 20 percent of the principal of all those loans that
have reached the repayment period; or

(3)(i) For an institution that has a common academic
year for a majority of its students, more than 33 percent of the
regular students who are enrolled on the first day of classes
of an academic year withdraw from enrollment at that institu-
tion during that academic year; or

(ii) For an institution which does not have a common
academic year for a majority of its students, more than 33
percent of the regular students enrolled on the first day of
classes of any eight-month period withdraw during that
period.

(b) If the GSL and SLS fiscal year default rate for an
institution exceeds 20 percent for any fiscal year, the Secre-
tary may, after such consultation with cognizant guarantee
agencies as the Secretary deems appropriate, take one or
more of the following actions:

(1) On or after Januar/ 1, 1991, initiate a proceeding
under Subpart G of this part to limit, suspend, or terminate the
eligibility of the institution to participate in the Title IV, HEA
programs, if-

(i) The institution's GSL and SLS fiscal year default
rate exceeds 40 percent for any fiscal year after 1989 and has
not been reduced by an increment of at least 5 percent from
its rate for the previous fiscal year (e.g., a 50 percent ratewas
not reduced to 45 percent or below); or

(ii) The institution's (35L and SLS fiscal year default
rate exceeds-

(A) 60 percent for fiscal year 1989;

(B) 55 percent for fiscal year 1990;

(C) 50 percent for fiscal year 1991;

(D) 45 percent for fiscal year 1992; or

(E) 40 percent for any fiscal year after fiscal year 1992.

(2) Require the institution to submit to the Secretary
and one or more guarantee agencies the following informa-
tion, within a time frame specified by the Secretary, to help
the Secretary make a preliminary determination as to the
appropriate action to be taken by the Secretary regarding the
institution:

(i) A comprehensive written analysis of the causes of
default by its students, for defaults in the first two years of
repayment, that occurred during the three most recent calen-
dar years ending not less than six months prior to the
Secretary's request, and the factual basis for each conclu-
sion reached in the analysis.

(ii) In the case of an institution offering an undergradu-
ate non-baccalaureate degree program designed to prepare
students for a particular vocational, trade, or career field, a
statistical analysis showing the following for each program:

(A) The pass rates of students of the program in the
three prececing calendar years ending not less than six
months prior to the Secretary's request on any licensure or
certification examination required by the State in which the
institution is located for employment in the particular voca-
tional, trade, or career field.

(B) The job placement rates for students who were
originally scheduled, at the time of enrollment, to complete
the program in the three most recent calendar years ending
not less than eighteen months prior to the Secretary's re-
quest, as calculated in accordance with Sec. 668.44(1)(iii) of
this part.

(C) The completion rates for students in the program
for the three most recent calendar years encting not less than
18 months prior to the Secretary's request, as calculated in
accordance with Sec. 668.44(c)(1)(iv) of this part, for all of
the institution's regular students in the aggregate, and as
segregated according to the following categories:

(1) Title IV student aid recipients.

(2) High school graduates or holders of GED certifi-
cates at the time of enrollment.

(3) Students admitted on the basis of "ability to benefit*
as defined in Sec. 668.7(b) of this part.

(fii) A written description of all additional steps taken
by the in stitu tic n beyond those otherwise required by statute,
regulation, or agreement with the Secretary, designed to
reduce defaults by its students in the future.

(iv) Any other information relating to that determina-
tion, as reasonably required by the Secretary.

(c)(1) If the default rate for an institution under the
Perkins Loan prcgram exceeds the rate set forth in para-
graph (a)(2) of this section, or if the withdrawal rate at an
institution e: mods the rate set forth in paragraph (a)(3) of this
section for an academic year, the Secretary may require the
institution to submit for its latest complete fiscal year

(i) A profit and loss statement and a balance sheet that
are based on the same accounting procedures used by the
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Institution for financial reporting;

(ii) A financial audit report of the institution. The aurit
must have been conducted by a licensed C rtified public
accountant in accordance with generally accepted auditing
standards; or

(iii) Other information required by the Secretary to
determine the cause of the high withdrawal or default rate
and the best measures for alleviating that concfition.

(2) The date of preparation of the documents referred
to in paragraph (c)(1)(i) through (iii) of this section must be
within 12 months of the date of the Secretary's request.

id) The Secretary may require that the profit and loss
statement and balanw sh eet referred to in paragraph (c)(1)(1)
of this section be audited and certified by a licensed certified
public accountant in accordance with generally accepted
auditing standards.

(e) If the institution's GSL and SLS fiscal year default
rate, Perkins Loan program default rate, or withdrawal rate
exceeds the rates set forth in paragraph (a)(1), (a)(2), or
(a)(3) of this section respectively, in addition to, or in lieu of,
taking the actions described in paragraph (b) of this section,
onequiring the institution to submit the documents described
in paragraph (c) of this section, the Secretary may require tha
institution, after notice and opportunity for a hearing, to take
spedfied reasonable and appropriate measures to alleviate
that condition as a requirement for its continued participation
in the Title IV, HEA programs.

(f) The following definitions apply to this section and
Sec. 668.90 of this part:

(1) 'Fiscal year default rate* means, for any fiscal year
in which 30 or more current and former students at the
institution enter repayment on GSL or SLS program loans
received for attendance at the institution, the percentage of
those current and former students who enter repayment on
GSL or SLS program loans received for attendance at that
institution in that fiscal year who default before the end of the
following fiscal year. For any fiscal year in wh ich les6 than 30
of the institution's current and former students enter repay-
ment, the term *fiscal year default rates means the average
of the rate calculated under the preceding sentence for the
three most recent fiscal years. In the case of a student who
has attended and borrowed at more than one school, the
student (and his or her subsequent repayment or default) is
attributed to each school for attendance at which the student
received a loan that entered repayment in the fiscal year. A
loan on which a payment is made by the school, its owner,
agent, contractor, employee, or any other affiliated entity or
individual, in order to avoid default by the borrower, is
considered as in default for purposes of this definition.

(2) 'Fiscal year means the period from and including
October 1 of a calendar year through and including Septem-
ber 30 e the following calendar year.

(Authority: 20 U.S.C. 1082, 1094)

(Approved by OMB under control #1840-0537)

Sec. 668.16 Federal Interest In Title IV, HEA program

funds.

Funds received under the Pell Grant ZEOG, CWS,
ICL, and Perkins Loan pragrams, except those funds re-
ceived for the administrative cost allowance, are held in trust
for the intended student ben efidades and the Secretary. The
institution, as a trustee of Federal funds, may not use or
hypothe,..ate (i.e. use as collateral) Title IV, HEA program
funds for any other purpose.

(Authority: 20 U.S.C. 1070 et seq.)

Sec. 668.17 [Reserved]

Sec. 668.18 [Reserved]

Sec. 668.19 Financial aid transcript.

(a)(1) An institution shall determine whether a student
who is applying for assistance under any Tide IV, HEA
program has previously attended another eligible institution.

(2) Before a student who previously attended another
eligbe institution may receive any Title W, HEA program
funds, the institution or the student shall request each insti-
tution the student previously attended to provide a financial
aid transcript to the institution the student is or will be
attencfing.

(3) Except as provided in paragraph (a)(5) of this
section, until an institution receives a financial aid transcript
from each eligible institution the student previously attended,
the institution-

(i) May withhold payment of Pell Gr.a, campus-
based, and ICL funds to the student;

(ii) May disburse Pell Grant, campus-based, or ICL
funds to the student for one payment period only;

(iii) May decline to C reify the student's GSL or SLS ap-
plication;

(iv) Shall not release GSL or SLS proceeds to a
student; and

(v) Shall not certify an application for a PLUS Program
loan sought on behalf of the student.

(4)(i) An institution may not hold GSL or SLS proceeds
under paragraph (a)(3) of this section for more than 45 days.
If an institution does not receive all required financial aid
transcripts for a student within 48 days of the receipt of those
proceeds, the institution shall return the loan proceeds to the
appropriate lender.

(ii) An institution that certifies a GSL or SLS ppHca-
tion before receiving all required financial aid transcripts shall
return to the lender any GSL or SLS proceeds for the student
if it receives a financial aid transcript indicating that-

(A) The amount of the loan proceeds would cause the
student to exceed a loan limit under the GSL or SLS pro-
grams;

(B) The student is in default on any loan made under
the GSL, PLUS, SLS, Consolidation Loan, ICL, National
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Defense/Direct Student Loan, or Perkins Loan programs; dr

(C) The student owes a repayment on a grant received
under the Pell Grant, SEOG, or SSIG programs.

(5) The institution may dsburse Title IV, HEA program
funds to the student without receiving a financial aid tran-
script from an eligible institution the student previously at-
tended if the institution the student previously attended-

(i) Has closed, and information concerning the stu-
dents receipt of Title IV, HEA program assistance for atten-
dance at that institution is not available;

(ii) Is not located in a State; or

(iii) Provides the disbursing institution with the written
certification described in paragraph (b)(2)(ii) of this section.

(b) Upon request, each institution located in a State
shall promptly provide to the institution for which a financial
aid transcript is requested-

(1) All information in its possession concerning whether
a student attended institutions other than itself and the insti-
tution for whicii the transcript is requested; and

(2)(i) A financial aid transcript for that student, if the
student received or benefited from any Title IV, H EA program
assistance while attending the institution providing the tran-
script; or

(ii) A written certification that-

(A) The student did not receive or benefit from any
Title IV, HEA program assistanoe while attending the institu-
tion from which the transcript was requested; or

(B) The transcript pertains solely to years for which the
institution no longer has and is no longer requked to keep rec-
ords u nder the applicable Title IV, HEA program recordkeep-
ing requirements.

(c) A financial aid transcript must be signed by an
official authorized by the institution poviding the transcript to
disclose information in connection with Title IV, HEA pro-
grams and must include, for any award year for which that
institution has or is required to keep records

(1) The student's name and social security number;

(2) Whether the student was treated as an independ-
ent student undrr any year preoeding the award for which a
financial aid transcript is requested;

(3) Whether the student is in default on any loan made
under the 1CL, National Defense/Direct Student Loan, or
Perkins Loan programs for attendance at the institution;

(4) To the extent that the institution is aware, whether
the student is in default on any loan made under the GSL,
PLUS, or SLS programs for attendance at the institution or
any loan made under the Consolidation Loan Program;

(5) Whether the student owes a refund on any grant
made under the Pell Grant or SEOG programs and, to the
extent that the institution Is aware, the SSIG Program, for
attendance at the institution;

(6) For the award year for which a financial aid
transcript is requested, the students Scheduled Pell Grant
and the amount of Pell Grant funds disbursed to the student;

(7) The total amount of loans made under the ICL
Program to the student for attendance at the institution;

(8) The total amount of loans made under the National
Defense/Direct Student Loan and Perkins Lean programs to
the student for attendance at the institution;

(9) Whether th student owed an outstancing balance
on July 1, 1987 on eithar a Defense loan or Direct loan made
for attendance at the institution;

(10) The amount of and period covered by each loan
made to the student under the GSL, PLUS, or SLS programs
for attendance at the institution; and

(11) The amount of and period covered by each loan
made under the PLUS Program on behalf of the student for
attendance at the institution.

Authority: 20 U.S.C. 1094

(Approved by the Office of Management and Budget under
control number 1840-0537)

(FR Doc. 88-19678 Filed 8-29-88; 8:45 am]

Sec. 668.20 LImitadon on the anmunt af remedial
coursework that I. eligible for Title IV, HEA program
assistance.

(d) A noncredit or reduced credit remedial course is a
course of study designed to increase the ability of a student
to pursue a course of study leading to a certificate or degree.

(1) A noncredit remedial course is one for which no
credit is given toward a certificate or degree; and

(2) A reduced credt remedial course is one for which
reduoed credit is given toward a certifirate or degree.

(b) Exoept as provided in paragraphs (c) and (d) of this
section, in determining a student's enrollment status andcost
of attendance, an institution shall include any noncredit or
reduced credt remedial course in which the student is
enrolled. The institution shall attribute the number of credit or
clock hours to a noncredit or reduced credt remedial course
by-

(1) Calculating the number of classroom and home-
work hours required for that course;

(2) Comparing those hours with the hours required for
nonremedial courses in a similar subject; and

(3) Giving the remedial course the same number of
credit or clock hours it gives the nonremodialcourse with the
most comparable classroom and homework requirements.

(c) In determining a student's enrollment status under
the Title IV, HEA programs or a students cost of attendance
under the campus-based, GSL, PLUS, and SLS programs,
an institution may not take into account any noncredit or
reduced credit remedial course if-



(1) That course is part of a program of instruction
leading to a high school diploma or the recognized equivalent
of a high school ctieloma, even if the course Is necessary to
enable the student to complete a degree or certificate pro-
grarn; or

(2) The educational level of instruction provided In the
noncrectit or reduced credit remedial course is below the level
needed to pursue successfully the degree or certificate
program offered by that institution after one year in that
remedial course.

(d) Except as set forth in paragraph (f) of this section,
an institution may not take into account more than one
academic year's worth of noncredit or reduced crectit reme-
dial coursework in determining-

(1) A student's enrollment status under the Title IV,
HEA programs; and

(2) A students cost of attendance under the campus-
based, GSL, PLUS, and SLS programs.

(e) One academic year's worth of noncredit or re-
duced crack remedial coursework is equivalent to-

(1) Thirty semester or 45 quarter hours; or

(2) Nine hundred clock hours.

(f) Courses in English as a second language do not
count against the one-year academic limitation contained in
paragraph (d) of this section.

(Authority: 20 U.S.C. 1094]

Sec, 668.21 Treatment of Pell Grant, SEOG, ICL, and
Perkins Loan program funds if the recipient withdraws,
drops out, or Is expelled before his or her first day of
class.

(a)(1) If a student officially withdraws, drops out, or is
expelled before his or her first day of class of a payment
period, all funds paid to the student for that payment period
for institutional or noninstitutional costs under the Pall Grnnt,
SEOG, ICL, and Perkins Loan programs are an overpay-
ment.

(2) The institution shail return that overpayment to the
respective Title IV, HEA programs in the amount that the
student received from each program.

(b) For purposes of this section, the Secretary consid-
ers that a student drops out before his or her first day of class
of a payment period if the institution is unable to document
the student's attendance at any class during the payment
period.

(Authority: 20 U.S.C. 1094]

Sec. 668.22 Distribution formula for Institutional refund
an d for repayments of disbursernentsrnade to the student
for noninstitutional costs.

(a) Repayment of institutional refunds to Title IV, HEA

programs. (1) An institution shall return a portion of a refund
owed to a student to the Title IV, HEA programs if-

(i) The student officially withdraws, drops out, or is ex-
pelled from the institution on or after his or her first day of
class of a payment period; and

(ii) Tne student rearived assistance under any Title
IV, HEA provam other than the CWS Prog

(2) For purposes of this section, an institutional refund
means the amount paid for institutional charges for a pay-
ment period by financial aid and/or cash payments minus the
amount retained by the institution for the portioa of the
payment period that the student was actually enrolled at the
institution. The amount retained by the institution for the
students actual period of enrollment is calculated according
to the institution's refund policy.

(3) The portion of the refund that the institution shall
return to the Title IV, HEA program(s) is the lesser of-

(i) The amount of assistance rec....ived under the Title
IV, HEA programs other than under the CWS Program for the
payment period; or

(ii) The amount obtained by multiplying the institu-
tional refund by the following fraction:

Total amount of Title IV, HEA program assistance (exclusive
of CWS Program earnings) awarded for the payment pedal.

Total amount of assistance (exclusive of all work earnings)
awarded for the payment period.

(b) Repayments to Tide IV, HEA programs of ctis-
bursements made to the student for noninstitutional costs.
(1) If a student officially withdraws, drops out, or is expelled
on or after his or her first day of class of a paymer:.7tiod, the
institution shall determine what portion, if any, the 'be IV,
HEA program assistance (other than from the CV/ GSL,
PLUS, or SLS program received for that paymern period by
the student for noninstitutional costs is an overpayment that
must be repaid by the student The institution shall make
every reasonable effort to contact the student wrd recover
the overpayment in accordance with program reg dation s (34
CFR Parts 673, 674, 675, 676, and 690):

(2)(i) To determine if any of the Thu IV, HEA program
assistance received by the student for noninstitutional costs
constitutes an overpayment, the institution shall subtract the
noninstitutional costs incurred by the student for that portion
of the payment period during which the student was enrolled
from the amount of assistance disbursed to the student.

(ii) NoninstitutivInal costs may include, but are not
limited to, room and board for which the student does not
contract with the institution, books, supplies, transportation,
and miscellaneous expenses.

(3) The portion of the overpayment as determined ac-
cording to paragraph (b)(2) of this section that the institution
shall return to the Title IV, HEA program(s) is the lesser of-
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(i) The amount of assistance received under the Title
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IV, HEA programs other than the CWS, GSL, PLUS, or SLS
programs for the payment period; or

(ii) The amount obtained by multiplying the overpay-
meht by the following fraction:

Total amount of Title IV, HEA program assistance (exclusive
of College Work Study and GSL, PLUS, and SLS loans)
awarded for the payment period.

Total amount of assistance (exclusive of all work eamings
and GSL, PLUS, and SLS loans awarded for the payment
period.

(c) Payment period. For purposes of this section-

(1) A payment period under the GSL, PLUS, and SLS
programs is a semester, trimester.or quarter. At an institution
not using those academic periods, it is the period between
the beginning and the midpoint or between the midpoint and
the end of the academic year; and

(2) The amount of a loan made under GSL, PLUS, or
SLS program is considered to be awarded in proportionate
amounts corresponding to the number of payment periods
calculated according to paragraph (c)(1) of this section.

(d) Drop out date. For purposes of this section, a
student is considered to have dropped out on the last
recorded date of class attendance by the student as docu-
mented by the institution.

(e) Distribution among the Title IV, HEA programs. An
institution shall develop a written policy allocating the Title IV,
HEA program portion of the refund determined under para-
graph (a) of this section of the Title IV, HEA program portion
of the overpayment determined under paragraph (b) of this
section among the Title IV, HEA program(s) from which the
student received aid. This allocation policy must be applied
consistendy to all students who have received Title IV, HEA
program assistance and must conform to the following:

(1) No amount of the Title IV, HEA program portion of
the refund or of the overpayment may be allocated to the
CWS Program.

(2) No amount of Title IV, HEA program portion of the
overpayment may be allocated to the GSL. PLUS or SLS
program.

(3) The amount of the Title IV, HEA program portion of
the refund or of the s .erpayment allocated to a specific Title
IV, H EA program may not exceed the amoun t that the student
received from that program.

(4)The amount of the Title IV, HEA program portion of
the refund allocated to the GSL, PLUS, and SLS programs
must be returned to the borrowers lender by the institution in
accordance with program regulations (34 CFR Part682).

(5)The amount of the Title IV, HEA program portion of
the refund allocated to the Title IV, HEA programs other than
the CWS, GSL, PLUS and SLS programs must be returned
to the appropriate program account(s) by the institution
within 30 days of the date that the student officially withdraws
or is expelled zr the institution determines that a student has
unofficially withdrawn.

(6) The amount of the Title IV, H EA program portio n of
the overpayment allocated to the Title IV, HEA programs
other than the CWS, GSL, PLUS, and SLS programs must be
returned to the appropriate program account(s) within 30
days of the date that the student makes the repayment.

(Authority: 20 U.S.C. 1094)

(Approved by OMB ur,.. es control #1840-0537)

Sec. 668.23 Audits, records, and examination.

(a) An institution which participates in the IC L (34 CFR
Part 673), Perkins Loan (34 CFR Part 674), CWS (34 CFR
Part 675), SEOG (34 CFR Part 676), GSL (34 CFR Part 682),
PLUS (34 CFR Part 682), SLS, or Pell Grant (34 CFR Part
690) programs shall comply with the regulations for those
programs concerning-

(1) Fiscal and accounting systems;

(2) Program and fiscal recordkeeping; and

(3) Record retention.

(b) For purposes of audit and examination, an institu-
tion which participates in any Title IV, HEA program shall give
the Secretary, the Comptroller General of the United States,
or their duly authorized representatives access to the records
required by the program regulations and this part and to any
other pertinent books, documents, papers, and records.

(c)(1) An institution which participates in the ICL,
Perkins Loan, CWS, SEOG, GSL, PLUS, SLS, or Pell Grant
programs shall have performed a financial and compliance
audit of its Title IV, HEA programs. The audit shall be
conducted by an independent auditor in accordance with the
general standards and the standards for financial and com-
pliance audits in the U.S. General Accounting Office's (GAO's)
Standards for Audit of Governmental Organizations, 'ero-
grams, Activities, and Functions.

(2) Procedures for audits are contained in audit guides
developed by, and available from, the Education Depart-
ment's Office of the Inspector General. These audit guides
do not impose any requirements beyond those imposed
under applicable statutes and regulations, and GAO's Stan-
dards.

(3) The institution shall have an audit performed at
least once every two years. Each audit must cover the
institution's activities for the entire period of time since the
preceding audit.

(4)(i) If the institution receives campus-based funds,
the institution shall submit the audit report to the Inspector
General by March 31 of the year following the lastaward year
covered by the audit.

(ii) If the institution does not receive carnpus-hased
funds, the institution shall submit the audit report to die
Inspector General by January 31 of the year following the last
year covered by the audit.

(5) The institution shall-

(i) Give the Secretary and the Inspector General



access to records or other documents necessary to review
the audit; and

(ii) Include in any arrangement with an individual or
firm conducting an swat described in this section a require-
ment that the inclividual or firm shall give the Secretary and
the Inspector General access to records or other documents
necessary to review the audit.

(d) The Secretary considers the audit requirement in
paragraph (c) of this section to be satisfied by an audit
conducted in accordance with the Single Audit Act (Chapter
75 of Title 31, United States Code).

(e) Upon written request, an institution shall give the
Secretary access to all Title IV, HEA program and fiscal
records, inclucling records reflecting transactions with any
financial instiWtion with which it deposits or has deposited
any Title IV, HEA program funds.

(f)(1) In adcition to the records required under the ap-
plicable program regulations and this part, for each recipient
of Title IV. HEA program assistance, the instihnion shall
establish and maintain, on 3 current basis, records regard-
ing-

(i) The shidents admission to, and enrollment staWs
at, the institution;

(ii) The program and courses in which the shiclent is
enrolled;

(iii) Whether the student is maintaining satisfactory
progress in his or her course of study;

(iv)Any refunds due or paid to the shident, the Title IV,
PEA program account(s) and the shident's leoder under the
GSL, PLUS, and SLS programs;

(v) The shiclents placement by the instiwtion in a job
if the institution provides a placement service and the glide nt
uses that service;

(vi) The swdent's prior receipt of financial aid (see
Sec. 668.19);

(vii) The verifition of shicient aid application data;
and

(viii) Information sastantiating all disclosures made
to a prospective shiclent under Sec. 668.44 (c) through (f) of
this part.

(2)(i) An instiWtion shall establish and maintain rec-
ords regarding the educational qualifications of each regular
student it adm its, whether or not the student receives Title IV,
H EA assistance, which are relevant to the instiWtion's admis-
sion standards.

(ii) An institution at which only certain programs have
been determined eligible shall establish and maintain rec-
ords regarding the admissions requirements and educa-
tional qualifications of each regular student enrolled in the
eligible program(s), whether or not the student received Title
IV, HEA assistance.

(3) Records shall be-

(i) Systematically organized; and

(ii) Readily available for review by the Secretary at the
geographical location where the shicient will receive his or
her degree or certificate of program or course completion.

Authority: 20 U.S.C. 1088, 1094, 1141 and section 4 of Pub.
L 95-452)

(Approved by OMB under control 81840-0537)

Sec. 668.24 Audit exceptions and repayments.

(a)(1) If, as a result of a Federal audit or an audit per-
formed at the direction of the instibition, the Education De-
partmenr; Inspector General questions an expenditure or
the institution's compliance with an applicable requirement
(inducing the lack of proper documentation), the Inspector
General notifies the Secretary and the institution of the
questioned expencibire or procedure.

(2) If the instiknion believes that the questioned ex-
penditure or procedure was proper, it shall notify the Secre-
tary in writing of its position and the reasons for its position.

(3) The institution's response must be received by the
Secretary within 35 days of the date of the Inspector Gen-
eral's notification to the instiknion.

(b)(1) Based on the aucit fincing and the institution's
response, the Secretary determines the amount of funds
improperly spent, if any, and instructs the institution as to the
manner of repayment.

(2) The instibition shall repay those funds within 45
days of the date of the Secretarys notification, unless-

(i) The institution files an appeal underthe procedures
established in Subpart H; or

(ii) The Secretary permits a longer repayment period.

(3) If the institution is found to have expended funds
improperly under the proceedings established in Subpart H,
the institution shall repay those funds within 30 days of a final
determination under Subpart H unless the Secretary permits
a longer repayment period.

(Authority: 20 U.S.C. 1094)

Sec. 668.25 Loss of institutionalized eligibility.

(a) When an institinion loses its eligibility or ceases to
provide educational instruction, it shall-

(1) Immediately notify the Secretary of that fact;

(2) Refund to the Federal government, or otherwise
dispose of under instructions from the Secretary, any unobli-
gated Title IV, HEA program funds and any GSL. PLUS, or
SLS proceeds it has received, except-

(i) Those funds for which it has made a commitment
but not yet paid to students in that payment period; and

(ii) Its administrative allowance, if appli:able;
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(3) Submit to the Secretary within 45 days after the
effective date of closing or loss of eligibility-

(i) All financial, performance, and other reports ne-
quired by each app ropriate Title IV, HEA program regulation;
and

(ii) A letter of engagement for an aucit or an aucit
report of all Thle IV, HEA program funds it received;

(4) Inform the Secretary of the arrangements it has
made for the proper retention and storage for a minimum of
five years of afl records concerning the administration of the
Title IV, HEA programs;

(5) Inform the Secretary of ric-.47 it will provide for the
collection of any ow:standing Title IV, HEA loans; and

(6) Distribute refunds of unearned tuition and fees ac-
cxding to Sec. 668.21.

(b) For the purposes of this section-

(1) A commitment under the Pell Grant Program
°cans after a student is enrolled and attencing the institution
and has submitted a valid student aid report to the institution;

(2) A commitment under the campus-based and ICL
programs occurs ...hen the student is enrolled and attencing
the institition and has received an award letter from the
institution; and

(3) A commitment under the GSL, PLUS, and SLS
programs occurs when the Secretary or a guarantee agency
advises the lender that the loan is guaranteed.

(Authority: 20 U.S.C. 1094)

Subpart C-Statement of Educational Purpose
and Selective Service Registration Status

Sec. 668.31 Scope.

This subpart establishes rules by which an otherwise
ergible student files a Statement of Educational Purpose and
a Statement of Registration Status in order to receive assis-
tance under any title IV, REA program.

(Authority: 20 U.S.C. 1091 and 50 U.S.C. App. 462)

Sec. 668.32 Statement of Educational Purpose.

(a) Before receiving any funds under any Title IV, HEA
program, a student shall file a Statement of Educational
Purpose for each award year with the institution,or under the
GSL, PLUS, or SLS programs, with the lender. In this
statement the student shi2I-

(1) Include his or her social security number or if he or
she does not have a social security number, his or her
student identification number; and

(2) Certify that he or she will use any funds received
under these programs solely for educational expenses con-
nected with attendance atthe institution at which the student
is enrolled or accepted for enrollment,or, for the purposes of
the GSL, PLUS, or SLS program s, at the institution named on

the student's loan application.

(b) Exceptas provided in paragraph (c) of this section,
the student shall file the Statement of Educational Purpose
once for each award year, or, under the Campus-Based
programs, either once for each award year or once for each
12-month period for which a determination of need is made.

(0) A student is only required to file the Statement of
Educational Purpose once for his or her course of study if

(1) The course of study is one academic year or less
in length; and

(2) The student is to complete the course of study
within a 12-month period.

(d) Until a studentwho is applying fo r Title IV, HEA pro-
gram assistance under the Pell Grant, campus-based, SSIG
or ICL programs files a Statement of Educational Purpose
with the institution, an institution may not, for any period of
instruction, clisburse funds to the student under any Title IV,
HE4 program.

(Authority: 20 U.S.C. 1091)

[50 FR 26953, June 28, 1985, as amended at 51 FR 43161,
Nov. 28, 1986 and 52 FR 45734, Dec. 1, 19871

(Approved by OMB under control *1840-0537)

Sec. 668.33 Statement of Registration Status.

(a)(1) Except as provided in paragraph (b) or (c) of this
section, until a student who is applying for Title IV HEA
program assistance, or under the PLUS Program, who will
benefit from the !clan, files a Statement of Registration Status
with the institution, an institution may not, for any period of
instruction

(i) Disburse funds to the student under any Title IV,
HEA program; or

(ri) Certify the institutional portion of the application
under the Guaranteed Student Loan or PLUS Program.

(2) In the Statement of Registration Status the student
shall certify either that he is registered with Selective Service
or that, for a specified reason, he or she is not required to be
registered.

(b) An institution may waive the requirement that a
student file a Statement of Registration Status if the institu-
tion determines, based on dear and unambiguous evider ce,
that the student is not required to be registered with Selective
Service.

3. 7

(o) The requirement set forth in paragraph (a) of this
section does not apply to students who are

(1) Enrolled in an officer procurement program the
curriculum of which has been approved by the Secretary of
Defense at the following institutions:

(i) The Citadel, Charleston, South Carolina;

(ii) North Georgia College, Dahlonega, Georgia;



(iii) Norwich University, Northfield, Vermont; or

(iv) Virginia Military Institute, Lexington, Virginia;

(2) Commissioned officers of the Public Health Serv-
ice and members of the Reserve of the Public Health Service
who are on active ckny as provided in section 6(a)(2) of the
Military Selective Service Act; or

(3) Unable to present themselves for registration for
reasons beyond their control, such as being hospitalized,
incarcerak4 or institutionalized.

(d) Except as provided in paragraph (e) of this section,
a student required under paragraph (a) of this section to file
a Statement of Registration Status shall do so once for each
award year. If the studenrs status under registration law
changes ckning the award year after he has completed the
Statement of Registration Status, the student is not required
to Se a new statement for that award year.

(e) An institution may waive the requirement that a
student file a Statement of Registration Status once for each
award year, if

(1) The institution already has on file a Statement of
Registration Status for that student and

(2)The student's status under registration law has not
changed since the insttution received the most recently filed
Statement of Registration Status.

(f) An institution which waives the requirement that a
student file the Statement of Registration Status is liable for
arty title IV aid provided to a student who was required to
register, but who was not registered, if

(1) The institution made its determination that the
student was not required to register on the basis of ambigu-
ous information regarding his status under registration law;
or

(2)(i) The institution had conflicting information about
whether the student was required to register, and

(ii) Its determination that the student was not required
to register was not reasonable in the light of all available in-
formation.

(g) An institution which accepts a Statement of Reg-
istration Status from a student is liable for any title IV aid pro-
vided to a student who was required to register, but who was
not registered, if the institution

(1) Has information that conflies with the student's
Statement; and

(2) Its acceptance of the student's representation on
the Statement regarcling his status was not reasonable in
light of all the available information.

(Authority: 50 U.S.C. App. 462)

[50 FR 26953, June 28, 198.5, as amended at 51 FR 43161,
Nov. 28, 1986j

(Approved by OMB under control #1840-0537)

Sec. 668.34 Model Statement of Educational Purpose
and Registration Status.

The Secretary considers the following statement to
satisfy the requirements of Sec. Sec. 668.32 and 668.33(a)
and the notification requirement of Sec. 668.35(a):

Statement of Educational Purpose

I certify that I will use any money I receive under a Title
IV, H EA loan, grant, work study, or scholarship program only
for expenses related to my study at (Name of Institution)

Statement of Registration Status

I certify that I am not required to be registered with
Selective Servi.x. because:

I am female.

I am in the armed services on active &sty. (Note.
Does not apply to members for the Reserves and National
Guard who are not on active duty.)

I have not reached my 18th birthday.

I was bcm before 1960.

I am a permanent resident of the Trust Territory of
the Pacific Islands.

I am a citizen of the Marshall Islands, the Federated
States of lulicronesia, or the Republic of Palau.

I cern that I am registered with Selsctive Service.

Signature:

Date:

Social Security Number (or Student Identification Number
only if you have no Social Security Number):

Notice: To receive Tide IV financial aid, you must complete
the Statement of Educatonal Purpose, and you must be
registered with Selective ServicA3 if required to register. If you
purposely give false information on this form, you may be
subject to fine or imprisonment or both.

(Authority: 20 U.S.C. 1091 and 50 U.S.C. App. 462)

(Approved by OMB under control #1840-0537)

Sec. 668.35 Notification and administrative review.

(a)(1) General notice. An institution shall provide
general written notice to any student seeking aid under any
title IV, HEA program that in order to receive this aid, a
student must register with Selective Service, if required to do
so under registration law.

(2) Specific notice. Before denying aid to any student
under any title IV, HEA program who is required by law to
register with the Selective Service, but fails to do so, or who
fails to file the Statement of Registration Status in accor-
dance with Sec. 668.33, the institution shall inform that
student in writing that he cr she will be denied title IV. HEA
program assistance.

r-p
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(b)(1) A student notified under paragraph (a)(2) of this
section who has not registered although required to do so
may establish his eligibility for title IV, HEA program assis-
tance for the award year in which he was notified under
paragraph (a)(2) of this section by registering withSelective
Service and filing a Statement of Registration Status before
the end of that award year.

(2) A student notified under paragraph (a)(2) of this
section who fails to file a State mentof Registration Status but
has registered with the Selective Serviceor is not requited to
register with the Selective Service may establish his or her
eligibility for tide IV, HEA program assistance for the award
year in which he was notified under paragraph (a)(2) of this
section by filing a Statement of Registration Status within 30
days of the receipt of the noticeor the end of the same award
year, whichever is later.

(c) Administrative review. (1) A student who is re-
quired to register with the Selective Service and has been
denied title IV. HEA program assistance because he has not
proven to the institution that he has complied with that
requirement may seek a hearing from the Secretary by filing
a request in writing with the Secretary. The student must
submit with that request

(i) A statement that he is in compliance with registra-
tion requirements;

(ii) A concise statement of ths reasons why he has not
been able to prove that he is in compliance with those
requirements; and

(iii) Copies of all material that he has already supplied
to the institution to verify his compliance.

(2) The Secretary provides an opportunity fora hear-
ing to a student who

(i) Asserts that he is in compliance with registration
requirements; and

(ii) Files a written request for a hearing in accordance
with paragraph (c)(1) of this section within the award year for
which he was denied title IV, HEA program assistance or
within 30 days following the end of the payment pcniod,
whichever is later.

(3) An official designated by the Secretary shall con-
duct any hearing held under paragraph (c)(2) of this section.
The sole purpose of this heating is the determination of
compliance with registration requiremen%. At this hearing,
the student retains the burden of proving compliance, by
credible evidence, with the requirements of the Military
Selective Service Act. The designated official shall not
consider challenges based on constitutionalor othergrounds
to the requirements that a student state and verify, if required,
compliance with registration requirements,or to those regis-
tration requirements themse!..Tc

(d) Any determination of compliance made under this
section is final unless reopened by the Secretaryand revised
on the basis of ado:Hone! evidence.

(e) Any determination of compliance made under this

section is binding only for purposes of determining eligibility
for title IV. HEA program assistance.

(Authority: 50 U.S.C. App. 462)

(Approved by OMB under control 01840-0537)

Sec. 668.36 Record retention requirements.

An institution shall include in each students record in
accordance with the record retention provisions in each of
the title IV, HEA program regulations

(a) The signed Statement of Educational Purpose;

(b) The signed Statement of Registration Status, if
required; and

(c) Any documents used to verify the students regis-
tration status.

(Authority: 20 U.S.C. 1091 and 50 U.S.C. App. 462)

Subpart 0-Student Consumer Information
Services

Source:51 FR43323, Dec. 1, 1986, unless othetwisenoted.

Sec. 668.41 Scope and special definition.

(a) Each institution participating in any Title IV, HEA
program shall cisseminate to all enrolled students, and to
prospective students upon request, through appropriate
publicadons and maling, information concerning

(1) The institution (see Sec. 668.44); and

(2) Any student financial assistance available to stu-
dents enrolled in the institution (see Sec. 668.43).

(b) The following definition applies to this subpart
Prospective student: An incividual who has contacted an
institution participating in any Title IV, HEA program for the
purpose of requesting information concerning admission to
the institution.

(Authority: 20 U.S.C. 1092)

Sec. 668.42 Preparation and dissemination ofmaterials.

For each award year inwhich it participates inany Title
IV, HEA program, an institution shall

(a) If necessary, nrepare and publish materialscover-
ing the topics set forth in Sec. 668.43 and Sec. 668.44; and

(b) Make those meterials available through appropri-
ate publications and mailings to

(1) All currently enrolled students; and

(2) Any prospective student, upon request of that stu-
dent.

(Authority: 20 U.S.C. 1092)
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Sec. 668.43 Financial assistance information.

(a)(1) Information on financial assistance that the in-
-
stitution must publish and make readily available to current
and prospective students under this subpart includes, but is
not limited to, a description of all the Federal, State, local,
private and institutional student financial assistance pro-
grams available to students who enroll at that institution.

(2) These programs include both need-based and
non-need-based programs.

(3) The institution may describe its own financial as-
sistance programs by listing them in general categories.

(b) For each program referred to in paragraph (a) of
this section, the information provided by the institution must
describe

(1) The procedures and forms by which students
apply for assistance;

(2) The student elig'ibility requirements;

(3) The criteria for selecting recipients from the group
of eligible applicants; and

(4) The criteria for determining the amount of a stu-
dents award.

(c) The institution shall describe the rights and respon-
sibilities of students receiving financial assistance and, spe-
cifically, assistance under the title IV. HEA programs. This
description must include specific information regarang

(1) Criteria for continued student eligibility under each
program;

(2)(i) Standards which the student must maintain in
order to be considered to be making satisfactory progress in
his or her course of study for the purpose of receiving
financial assistance; and

(ii) Criteria by which the student who has failed to
maintain satisfactory progress may re-establish his or her
eligibility for financial assistance;

(3) The method by which financial assistance dis-
bursements will be made to the students and the frequency
of those disbursements;

(4) The terms of any loan received by a student as part
of the studenrs financial assistance package, a sample loan
repayment schedule for sample loans and the necessity for
repaying loans; and

(5) The general conditions and terms applicable to
any employment provided to a student as part of the student's
financial assistance package.

(Authority: 20 U.S.C. 1092)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Sec. 668.44 Institutional Information.

(a) Institutional information that the institution must
publish and make readily available to current and prospec-
tive students under this subpart includes, but is not limited
to

(1) The cost of attending the institution, incluang

(i) Tuition and fees charged to full-time and part-time
students;

(ii) Estimates of neaassary books and supplies;

(iii) Estimates of typical charges for room and board;

(iv) Transportation costs for commuting students or
for students living on or off-campus; and

(v) Any adclitional cost of a program in which the
student is enrolled or expresses a specific interest;

(2)A statement of the refund policy of the institution for
the return of unearned tuition and fees or other refundable
portion of costs paid to the institution;

(3) A statement of the institution's policies regardng
the distribution of any refund due to the Thle IV, HEA pro-
grams as required by Sec. 668.21;

(4) The academic program of the institution, induct-
ing

(i) The current degree programs and other educa-
tional and training programs;

(ii) The instructional, laboratory, and other physical fa-
cilities which relate to the academic program; and

(iii) The institution's faculty and other instructional
personnel;

(5) The names of associations, agencies or govern-
mental bodies which accredit, approve or license the institu-
tion and its programs and the procedures by which docu-
ments describing that activity may be reviewed under para-
graph (b) of this section;

(6) A desaiption of any special facilities and services
available to handicapped students; and

(7) The titles of persons designated under Sec. 668.45
and information regarding how and where those persons
may be contacted.

(b) The institution shall make available for review to
any enrolled or prospective student, upon request, a copy of
the documents describing the institution's accreditation,
approval or licensing.

(c)(1)Prior to a prospective student's enrollment or
execution of an enrollment contract, whichever occurs ear-
lier, in an undergraduate non-baccalaureate degree program
designed to prepare students for a particular vocational,
trade, or career field, the institution shall disclose to the
prospective student

(i) All ficensure or certification requirements estab-
lished by the State in which the institution is located for the
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particular vocational, trade, or career field;

(ii) The pass rate of students in the program for the
most recent calendar year that ended not less than six
months prior to the date of disclosure, on any licensure or
certification examination required by the State for employ-
ment in the particular vocational, trade, or career field;

(iii) The job placement rate for students who were
originally scheduled, at the time ofenrollment, to complete
the program in the most recent calendaryear that ended not
less than 18 months prior to the date of ctisclosure. In
calculating this rate, the institution shall consider as not
having obtained employment for any student for whom the in-
stitution does not possess evidence, documented in the
student's file, showing that the student has obtained employ-
ment in the occupation for which the program is offered.

(iv) The completion rate for students in the program for
the most recent calendar year that ended not less than 18
months prior to the date of disclosure. This rate is calculated
by determining the percentage of students enrolled in the
program who were originally scheduled, at the time of enroll-
ment, to complete the program in that calendar year that
successfully completed the program, or obtained full-time
employment in the occupation for which the training was
offered. within 150% of the amount of time normally required
to complete the program; and

(v) Any other information necessary to substantiate
the truth of any claim made by the institution a.' to job
placement

(2) For purposes of this paragraph (c), a student is
'originally scheduled, at the time of enrollment, to complete
the program' on the date when the student will have been
enrolled in the program for the amount of time normally
required to complete the program. The 'amount of time
normally required to complete the program' is the period of
time specified in the institution's enrollment contract, catalog,
or other materials, for completion of the program by a full-time
student, or the period of time between the date of enrollment
and the anticipated graduation date appearing on the stu-
dent's loan application (if any), whichever is less. However,
the 'amount of time normally required to complete the pro-
gram" must be calculated on a pro rata basis for students
enrolled on a less than full-time basis.

(d) With respect to a program other than an under-
graduate non-baccalaureate program designed to prepare
students for a particular vocational, trade, or career field,
prior to a prospective student's enrollment or execution of an
enrollment contract, whichever is earlier, in a program for
which the institution publicly makes a claim as to the job
placement experience of its students as a means of attracting
students to enroll in the program, the institutio,i shall disclose
to the prospective student

(1)(i) The information described in paragraphs (c)(1)
(i) through (iii) of this section, in the case of a baccalaureate
or graduate program designed to prepare students for a
particular vocational, trade, or career field; or

(ii) Other valid employment statistics for students who
have enrolled in the program, for any other program:

(2) The information described in paragraph (c)(1)(iv)
of this section; and
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(3) Any other information necessary to substantiate
the truth of the claim as to job placement.

(e) If an institution makes a claim to a prospective
student regarding the starting salaries of itsgraduate s, or the
starting salaries or local availability of jobs in a field, it must
disclose to the prospective student detailed statistics and
other information necessary to substantiate the truthfulness
of that claim.

(f)(1) The institution shall make the disclosure re-
quired under paragraphs (c)(1) (ii) through (iv) of this section
using the applicable ctisclosure form set forth in Appenctix A
to this part, except that an institution mayuse an appropriate
foreign language version of that form for a student whose
primary language is not English.

(2) The institution shall indicate in the space provided
for that purpose on the form the number of graduates of the
program included in the calculation of the job placementrate
disclosed on the form who state in writing that they have
chosen not to attempt to obtain employment in theoccupa-
tion for which the program is offered, and the number of
students scheduled to graduate in that year, if any, who fail
to indicate within 60 days, in response to a questionnaire
seeking that information sent by the institution to the last
known address of the student, whether they have obtained
employment in that occupation.

(3) The completed disclosure form must be signed by
the student and a copy thereof maintained by the institution
in the student's file.

(Authority: 20 U.S.C. 1082, 1092)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Sec. 668.45 Availability of employees for Information
dissemination purposes.

(a) Availability. (1) Except as provided in paragraph
(b) of this section each institution shall designate an em-
ployee or group of employee s who shall be available on a full-
time basis to assist enrolled or prospective students in
obtaining th e in fo rmatio n specified in Sec. 668.43 and 668.44.

(2) If the institution designates one person, that per-
son shall be available, upon reasonable notice, to any
enrolled or prospective student throughout the normal ad-
ministrative working hours of that institution.

(3) If more than one person is designated, their
combined work schedules must be arranged so that at least
one of them is available, upon reasonable notice, throughout
the normal administrative working hours of that institution.

(b) Waiver. (1) The Secretary may waive the require-
ment that the employee or group of employees designated
under paragraph (a) of this section be available on a full-time
basis if the institution's total enrollment, or the portion of the
enrollment participating in the Title IV, HEAprograms, is too
small to necessitate an employee or group of employees
being available on a full-time basis.

(2) In determining whether an institution's total enroll-
ment or the num ber of Title IV, H EAprogram recipients is too
small, the Secretary considers whether there will be an



insufficient demand for information dissemination services
among its enrolled or prospective students to necessitate the
full-time availability of an employee or group of employees.

(3) To receive a waiver, the institution shall apply to
the Secretary at the time and in the manner prescribed by the
Secretary.

(c) The granting of a waiver under paragraph (b) of this
section rkes not exempt an institution from designating a
specific employee or group of employees to cany out on a
part-time basis the information dissemination requirements.

(Authority: 20 U.S.C. 1092)

Subpart E-Verification of Student Aid
Application information

Source:51 FR 8948, Mar. 14, 1986, unless otherwise noted.

Sec. 668.51 General.

(a) Scope and purpose. (1) The regulations in this
subpart govern the verification by institutions of information
submitted by applicants for student financial assistance in
connection with the calculation of their expected family
contributions (EFC) for the Pell Grant, the campus-based,
and the Guaranteed Student Loan (GSL) programs.

(2) The regulations also cover the verification by insti-
tutions of information submitted under the GSL Prog:arn by
applicants whose ac4usted gross family income is $30,000 or
less.

(b) Applicant responsibility. If the Secretary or the
institution requests documents or information from an appli-
cant under this subpart, the applicant must provide the
specified documents or information.

(c) Institutional Quality Control Pilot Project. (1) For
the 19E8-87 through 1990-1991 award years, the Secretary
exempts institutions selected to participate in the institutional
Quality Control Pilot Project from the requirements contained
in the following sections:

(i) Section 668.53(a)(1) through (4).

(ii) Section 668.54(a)(1), (2), and (4).

(iii) Section 668.66.

(iv) Section 668.57, except that an institution shall
require an applicant that it has selected for verification to
submit to it a copy of the income tax retum, if filed, of the
applicant, his or her spouse, and his or her parents, if the
income reported on the income tax return was used in
determining the expected family contribution.

(v) Section 668.60(a)

(2) For the purpose of this section, the institutional
Quality Control Pilot Project is an experiment under which a
participating institution develops and implements a quality
control system in connection with its achinistration of the
lide IV, HEA programs. Under such a quality control system,
the institution must evaluate its current procedures for
administering the Title IV, HEA programs ("management

assessment component"), identify the errors that result from
its current procedures (error measurement process compo-
nent) and design corrections to its procedures that will enable
it to eliminate or significantly reduce those errors (corrective
actions process component").

(d) Foreign schools. The Secretary exempts from the
provisions of this subpart institutions participafing in the GSL
Program that are net located in a State.

(Authority: 20 U.S.C. 1085, 1088, 1091, 1092, 1094, and
1141, unless otherwise noted.)

[51 FR 8948, Mar. 14, 1986, as amended at 51 FR 43333,
Dec. 1, 1986)

Sec. 668.52 Definitions

The following definitions apply to this subpart:.

"Approved need analysis system" means a need
analysis system which the Secretary has approved for an
award year for determining an EFC under the campus-based
programs.

'Base year' means the calendar year preceding the
first calendar year of an award year.

"Edits' means a set of preestablished factors for iden-
tifyi ng

(a) Student aid applications that may contain incor-
rect, missing, illogical, or inconsistent information; and

(b) Randomly selected student aid applications.

'Expected family contribution (EFC)" means the
amount an applicant and his or her spouse and family are
expected to contribute toward the applicant's costs of atten-
dance.

"GSL Needs Test Tables' means the tables in Appen-
dix B to 34 CFR Part 682 used to calculate a GSL applicant's
EFC.

'Student aid application" which a person submits to
have his or her EFC determined under the Pell Giant,
campus-based, or GSL programs.

(Authority: 20 U.S.C. 1094)

Sec. 668.53 Policies and procedures.

(a) An institution shall establish and use written poli-
cies and procedures for verifying information contained in an
application to have an EFC calculated in accordance with the
provisions of this subpart. These policies and procedures
must include

(1) The time period within which an applicant shall
provide the documentation;

(2) The consequences of an applicant's failure to
provide required documentation within the specified time
period;
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(3) The method by which the institution notifies an ap-
plicant of the results of verification;

(4) The procedures the institution requires an appli-
cant to follow to correct application information; and

(5) The procedures for making referrals under Sec.
668.14(g).

(b) The institution's procedures must provide that it
furnish, in a timely manner, to each applicant selected for
verification

(1) A clear explanation of the documentation needed
to satisfy the verification requirements; and

(2) The applicants responsibilities with respect to the
verification of application information incluang the deadlines
for completing any actions required under this subpart and
the consequences of failing to completeany required action.

(Authority; 20 U.S.C. 1094)

(Approved by the Office of Management and Budget under
control number 1840-0570)

Sec, 668.54 Selection of applicants for verification.

(a) General requirements. Except as provided in
paragraph (b) of this section, an institution shall require an
applicant to verify application information as specified in this
paragraph. (1) If the edits specified by the Secretary select
an applicant for verification, the institution shall require the
applicant to verify all of the applicableitems specified in Sec.
668.56. The Secretary may enter into agreements with
agencies or organizations with approved need analysis
systems under which the Secretary provides the edits to the
agencies or organizations and the agencies and organiza-
tions indicate to institutions the applications that the edits
select for verification.

(2) The institution shall require every applicant to
verify the applicable items specified inSec. 668.56 if

(i) The applicant is selected by the institution to
receive an award under the campus-based programs or
requests the institution to certify his or her application for a
GSL loan; and

(ii) The institution does not receive

(A) A Student Aid Report (SAR) for the applicant; or

(B) The output document generated by the applicant
submitting an appfication to an agency or organization with
an approved need analysis system that has an agreement
with the Secretary described under paragraph (a)(1) of this
section.

(3) If an ins fitution believes that any information on an
application used to calculate an EFC is inaccurate, it shall
require that the applicant verify the information that it be-
lieves is inaccurate.

(4) If an applicant is selected to verify the information
on his or her application under paragraph (a)(1) of this

section for an award year, the institution shall require the
applicant to verify the information on each adcitionalapplica-
tion ho or she submits for that award year, except for
'information already verified under a previous application
submitted for an award year.

(b) Exclusions from verification. (1) An institution
need not verify an application submitted for an award year if
the applicant dies during the award year.

(2) Unless the institution has documentation that
conflicts with information reported by an applicant or believes
that the information reported by the applicant is incorrect, it
does not have to verify applications of the following appli-
cants:

(I) An applicant who is a legal resident of and, in the
case of a dependent student, whose parents are also legal
residents of the Trust Territory of the Pacific islands (which
includes the Marshall islands and the Caroline islands),
Guam, American Samoa, or the Northern Mariana islands.

(ii) An applicant who is incarcerated at the time at
which verification would occur.
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(iii) An applicant who is a dependent student whose
parents are residing in a country other than theUnited States
and cannot be contacted by normal means of communica-
tion.

(iv) Anapplicant who is an immigrant andwho arrived
in the United States during either calendar year of the award
year.

(v) An applicant who is a dependent student whose
parents are deceased or are physically or mentally incapaci-
tated, or whose parents' address is unknown.

(vi) An applicant who does not receive assistance for
reasons other than his or her failure to verify the information
on the application.

(vii) An applicant who transfers to the institution, had
previously completed the verificagon process at the institu-
tion from which he or she transferred, and applies for assis-
tance on the same application used at the previous institu-
tion, if the current institution obtains

(A) A letter from the previous institution stating that it
has verified the applicants information and, if relevant, the
provision used in Ssc. 668.59 for not recalculating the
applicants EFC; and

(B) A copy of the verified application and, if the
applicant applied for a Pell Grant, all pages of the applicants
SAR.

(3) An applicant need not document spouse informa-
tion or provide a spouse's signature if

(i) The spouse is deceased;

(ii) The spouse is mentally or physically incapacitated;

(iii) The spouse is residing iu a country other than the
United States and cannot be contacted by normal means of
commlinication; or



(iv) The spouse cannot be located because his or her
address is unknown.

(Authority: 20 U.S.C. 1094)

(Approved by the Office of Management and Budget under
control number 1840-0570)

Sec. 668.55 Updating Information

(a)(1) Unless the provisions of paragraphs (a)(2) or
(a)(3) of this section apply, an applicant is required to
update

(I) The number of family members in the applicant's
household and the number of those household members at-
tending postsecondary educational institutions, in accor-
dance with provisions of paragraph (b) of this section; and

(ii) His or her dependency status in accordance with
the provisions of paragraph (d) of this section.

(2)An institution need not require an applicant to verify
the information contained in his or her application for assis-
tance in an award year if

(i) The applicant previously submitted an application
for assistance for that award year;

(ii) The applicant updated and verified the information
contained in that application; and

(iii) No change in the information to be updated has
taken place since the last update.

(3) If the number of family members in the applicant's
household, the number of those household members attend-
ing postsecondary educational institutions, or the applicant's
dependency status changes as a result of a change in the ap-
plicants marital status, the applicant shall not update those
factors or that status.

(b) If the number of family members in the applicant's
household or the number of those household members
attending postsecondary educational institutions changes
for a reason other than a change in the applicants marital
MOWS-

(1) An applicant who is selected for verifimtion shall
update the information contained in his or her application re .
gelding those factors so that the information is correct as of
the day the applicant verifies the information; and

(2) An applicant for a Pell Grantwix, is not selected for
verification shall update the information contained in his or
her application regarding those factors and shall certify that
the information is =mot as of the day that the applicant
submits his or her first SAR to the institution or to the
Secretary.

(c) If an applicant has received Pell Grant, campus-
based, or GSL program assistance for an award year, the
applicant subsequently submits another application for as-
sistance under any of those programs for that award year,
and the applicant is required to update household size and
number attending post-secondary educational institutions
on the subsequent application, the institution-

(1) Is required to take that newly updated information
into account when awarding for that award year further Pell
Grant or campus-based program assistance or certifying a
GSL loan application; and

(2) Is not required to adjust the Pell Grant or campus-
based program assistance previously awarded to the appli-
cant for that award year, or any previously certified GSL loan
application for that award year, to reflect the newly updated
information unless the applicant would otherwise receive an
overaward.

(d)(1) Except as orovided in paragraphs (a)(3) and
(d)(2) of this section, h an applicants dependency status
changes after the applicant applies to have his or her EFC
calculated for an award year, the applicant must file a new
application for that award year reflecting the applicant's new
dependency status regardless of whether the applicant is
selected for verification.

(2) lithe institution has previously certified a GSL loan
application for an applicant, the applicant shall not update his
or her dependency status on the GSL loan application.

(Authority: 20 U.S.C. 1094)

(Approved by the Office of Management and Budget under
control number 1840-0570)

Sec. 668.56 items to be verified.

(a) Except as provided in paragraphs (b), (c), (d), (e),
(f), and (g) of this section, an institution shall require an
applicant selected for verification under Sec. 668.54(a)(1) or
(2) to submit a.-..eptable documentation described in 86.c..
668.57 that will verify or update the following information
used to determine the applicants EFC:

(1) Adjusted gross income (AGI) for the base year.

(2) U.S. income tax paid for the base year.

(3)(i) For an applicant who is a dependent student, the
aggregate number of family members in the household of the
applicants paren% if

(A) The applicants parents are single, divorced,
separated or widowed and the aggregate number of family
members is greater than two; or

(B) The applicants parents are married and the ag-
gregate number of family members is greater than three.

(ii) For an applicant who is an independent student,
the number of family members in the household of the
applicant if.

(A) The applicant is single, divorced, separated, or
widowed and the number of family members is greater than
one; Or

(B) The applicant is married and the number of family
members is greater than two.

(4) The number of family members in the household
who are enrolled as at least half-time students in postsecon-
dary educational institutions if that number is greater than
one.

3-24



(5) The factors relating to an applicanrs independent
student status.

(6) Untaxed income and benefits for the base year in-
cluding

(i) U.S. income tax deduction for a married couple if
both work;

(ii) Social security benefits if

(A) Verification is required by a comment on the
applicanrs SAR; or

(B) The applicant does not receive an SAR and the in-
stitution has information showing, or has reason to believe,
that those benefits were received;

(iii) Child support if the institution has information
showing, or has reason to believe, that child support was
received;

(iv) U.S. income tax deduction for a payment made to
an individual re tirem ent accoun t (IRA) or Keogh account; and

(v) The following other untaxed income and benefits:

(A) Untaxed portions of unemployment compensa-
tion.

(B) Untaxed dividends.

(C) Untaxed capital gains.

(D) Foreign income exclusion if the institution has in-
formation showing, or has reason to believe, that the foreign
income was excluded.

(E) Earned income ova

(b) For a GSL applicant selected for verification under
Sec. 668.54(a)(1) or (2) of this section

(1) If the GSL applicant's adjusted gross family in-
come is $30,000 or less, the institution shall require the
applicant to submit acceptable documentation described in
Sec. 668.57 that verifies--

(i) The adjusted gross family income; and

(ii) The factors relating to an applicanrs independent
student status;

(2) If the GSL applicant's adjusted gross family in-
come exceeds $30,000 and the institution uses the GSL
Needs Test Tables, the institution shall require the applicant
to submit acceptable documentation described in Sec. 668.57
that verifies

(i) The adjusted gross family income;

(ii)(A) For an applicant who is a dependent student,
the aggregate number of family members in the household of
the applicanrs parents if--

(1) The applicanrs parents are single, rivorced,sepa-
rated or widowed and the aggregate number of family

members is greater than two; or

(2) The applicant's parents are manied and the aggre-
gate number of family members is greater than three; or

(B) For an applicant who is an independent student,
the number of family members in the household of the
applicant if

(1) The applicant is single, divorced, separated or
widowed and the number of family members is greater than
Orle; or

(2) The applicant is married and the number of family
members is greater than two;

(iii) The number of family members in the household
who are enrolled as at least half-time students in postsec-
ondary educational institutions if that number is greater than
one; and

(iv) The factors relating to an applicant's independent
student status; or

(3) If the GSL applicant's adjusted gross family in-
come exceeds $30,000 and the institution &^es not use the
GSL Needs Test Tables, the institution shall require the ap-
plicant to submit acceptable documentation described in
Sec. 668.57 that verifies the applicable items set forth in
paragraph (a) of this section.

(c) For the Pell Grant Program, if an applicant is a de-
pendent student and the applicanrs income for the base year
is used to calculate the applicant's EFC (student aid index),
an institution need not require the applicant to verify his or her
base year acgusted gross income, U.S. income tax paid, and
untaxed income and benefits.

(d) If an applicant selected for verification submits an
SAR to the institution or the institution receives an output
document as described in Sec. 668.54(a)(2)(ii)(B) within 90
days of the date the applicant signed his or her application,
or if an applicant is selected for verification under Sec.
668.54(a)(2), the institution need not require the applicant toverify

(1) The number of family members in the household;
or

(2) The number of family members in the household
v,ho are enrolled as at least half-time students in postsecon-
dcly educational institutions.

(e) If the number of family members in the household,
the number of family members in the household who are
enrolled as at least half-time students in postsecondary
educlational institutions, independent student status, or the
amount of child support reported by an applicant selected for
verification is the same as that verified by the institution in the
previous award year, the institution need not require the
applicant to verify that information.

(f) If the family members who are enrolled as at least
half-time students in postsecondary educational institutions
are enrolled at the same institution as the applicant, and the
institution verifies their enrollment from its own records, the
institution need not require the applicant to verify this infor-
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mation.

(g) If the applicant, and the applicant's spouse, or the
applicants parents receive untaxed income or benefits from
a Federal, State, or local government agency which deter-
mines their eligibility for that income or benefits by means of
a 'financial needs test', the institution need not require the
applicant to verify untaxed income and benefits.

(Authority: 20 U.S.C. 1095)

(Approved by the Office of Management and Budget under
control number 1840-0570)

[51 FR 8948, Mar. 14, 1986, as amended at 51 FR 29398,
Aug. 15, 19861

Sec. 668.57 Acceptable documentation.

(a) AGI and U.S. income tax pald. (1) Except as
provided in paragraphs (a)(2), (a)(3), and (a)(4) of this
section, an institution shall require an applicant selected for
verification to verify adjusted bross income and U.S. income
tax paid by submitting to it, if relevant

(i) A copy of the income tax return of the applicant, his
or her spouse, and his or her parents. The copy of the return
must be signed by the filer of the return or by one of the filers
of a joint return;

(ii) For a dependent student, a copy of each Internal
Revenue Service (IRS) Form W-2 received by the parent
whose income is being taken into account or a copy of the
parent's IRS Schedule W filed with the parent's tax return if

(A) The parents filed a Joint return; and

3) The parents are divorced or separated or one of
the prvents has died; and

(iii) For an independent student, a copy of each IRS
Form W-2 he or she received or a copy of the students IRS
Schedule Wfiled with the student's tax return if the independ-
ent student

(A) Filed a joint return; and

(B) Is a widow or widower, or is divorced or separated.

(2) If an individual who is required in paragraph (a)(1)
of this section to provide a copy of his or her tax return does
not have a copy of that return, the institution may require that
indvidual to submit, in lieu of a copy of the tax return, a copy
of the IRS Listing of Tax Account Information.'

(3) An institution shall accept, in lieu of a U.S. income
tax return or an IRS listing of tax account information of a
relevant individual, the documentation set forth in paragraph
(a)(4) of this section if the relevant individual for the base
year

(I) Has not filed a U.S. income tax return but has filed
an income tax return with a central government outside the
United States or with the Commonwealth of Puerto Rico;

(ii) Has not filed and will not file a U.S. tax return;

(iii) Has been granted a filing extension by the IRS; or

(iv) Has requested the IRS to provide him or her with
a copy of the tax return or a listing of tax account information
and the IRS cannot locate the return or provide a listing of tax
account information.

(4) An institution shall accept

(i) For an intividual described in paragraph (a)(3)(1) of
this section, a copy of the signed income tax return filed by
that incividual for the base year with the central government
or with the Commonwealth of Puerto Rico;

(ii) For an incividual described in paragraph (a)(3)(ii)
of this section, a statement signed by th at indMdual certifying
that he or she has not filed nor will file a U.S. income tax retum
for the base year and providing for that year that incivid-
uats

(A) Sources of income earned from work as stated on
the application; and

(B) Amounts of income from each source;

(iii) For an individual described in paragraph (a)(3)(iii)
of this section

(A) A copy of the IRS Form 4868, 'Application for
Automatic Extension of Time to File U.S. Individual Income
Tax Return; that the individual filed with the I.R.S. for the
base year, or a copy of IRS's approval of an extension
beyond the automatic four-month extension if the individual
requested the additional extension of the filing time; and

(B) A copy of each IRS Form W-2 that the individual
received for the base year, or for a self-employed incividual,
a statement signed by the individual certifying the amount of
adjusted gross income for the base year; and

(1v) For an individual described in paragraph (a)(3)(iv)
of this soction

(A) A copy of each IRS Form W-2 that the individual
received for the base year; or

(B) For a self-employed individual, a statement signed
by the individual certifying the amount of adjusted gross
income for the base year.

(5) An institution shall require an individual described
in paragraph (a)(3)(iii) of this section to provide to it a copy of
his or her completed U.S. income tax return when filed.
When an institution receives the copy of the return, it may
reverify the adjusted gross income and taxes paid of the
applicant and his or her family.

(6) If an individual who is required to submit an IRS
Form W-2 or a copy of IRS Schedule W under this paragraph
is unable to obtain one in a timely manner, the institution may
permit that individual to set forth, in a statement signed by the
Indvidual, the amount of income earned from wait as stated
on the application, the source of that income, and the reason
that the IRS Form W-2 or Schedule W is not available in a
timely manner.

(b) Number of family members in household. An
institution shall require an applicant selected for verification
to verify the number of family members in the household by

3-26



submitting to it a statement signed by the applicant and the
applicants parents if the applicant is a dependent student,or
the applicant and the applicants spouse if the applicant is an
Independent student, listing the name and age of each
household member in the family and the relationship of that
household member to the applicant

(c) Number of family household members enrolled in
postsecondary institutions. (1) Unless the institution be-
lieves that the information included on the application regard-
ing the number of household members in the applicants
family enrolled in postsecondary institutions is inaccurate,
the institution shall require an applicant selected for verifica-
tion to verify that information by submitting to it a statement
signed by the applicant and the applicant's parents if the
applicant is a dependent student, or by the applicant and the
applicants spouse if the applicant is an independentstudent,
which lists

(i) The name of each family member who is or will be
attending a postsecondary educational institution as at least
a half-time student in the award year;

(ii) The age of each student; and

(iii) The name of each institution.

(2) If the institution believes that the information in-
cluded on the application regarding the number of family
household members enrolled in postsecondary institutions is
inaccurate, the institution shall require

(i) The statement required in paragraph (c)(1) of this
section from the individuals described in paragraph (c)(1) of
this section; and

(ii)A statement from each institution named by theap-
plicant in response to the requirement of paragraph(c)(1)(iii)
of this section that the household member in question is or
will be attencing the institution on at least a half-time basis,
unless the institution th3 student is attending determines that
such a statement would not be available because the house-
hold member in question has not yet registered at the
institution he or she is planning to attend.

(d) Independent student status. (1) Unmarried appli-
cant. Except as provided in paragraphs (d)(4) and (d)(5) of
this section, an institution shall require an unmarried appli-
cant selected for verification to submit to it

(i) A copy of the base year, Federal income tax return
of the applicants parent(s) signed by the filer, or by one of the
filers if a joint return, or if the parent(s) did not file and will not
file a tax return for that year, a statement to that effect signed
by the parent(s); and

(ii) A statement signt. ay the applicant and the
applicant's parent(s) certifying that

(A) The parent(s) will not claim the applicantas an ex-
emption on their U.S. income tax return for the firstcalendar
year of the award year;

(B) The parent(s) will not and did not provide the
applicant with financial assistance of more than $750 in the
first calendar year of an award year or the base year; and

(C) The applicant did not and will not live with the
parent(s) for more than forty-two days in either of those
years.

(2) Married applicant Except as provided in para-
graphs (d)(4) and (d)(5) of this secdon, an institution shall
require a married applicant selected for verificationto submit
to it a written statement signed by the applicant and the
applicants parent(s) certifying that

@ The parent(s) will not claim the applicant as an ex-
emption on their U.S. income tax return for the first calendar
year of the award year;

(ii) The parent(s) cid not and will not provide the appli-
cant with financial assistance of more than $750 in the first
calendar year of an award year; and

(iii) The applicant did not and wiil not live with the
parent(s) for more than forty-two days in that year.

(3) Conflicting documentation. (i) Except as provided
in paragraph (d)(3)(ii) of this section, if the Secretary or an in-
stitution has conflicting documentation regarding any of the
three factors used to determine independent student status,
the institution shall require an applicant selected for verifica-
tion to submit to it

(A) The documentation specified in paragraph (d)(1)
of this section if the applicant is unmarried; or

(B) The documentation specified in paragraph (d)(2)
of this section if the applicant is married.

(ii) The institution may consider the appNeant's inde-
pendent student status verified even though it or the Secre-
tary has conflicting documentation if the applicant's par-ents

(A) Are deceased;

(B) Are physically or mentally incapacitated; or

(C) Cannot be located because either their address is
unknown or they are residing in a country outside the United
States and cannot be contacted by normal means of commu-
nication.

(4) No conflicting documentationPell Grant Pro-
gram. For purposes of the Pell Grant Program, if the
Secretary or an institution does not have conflicting docu-
mentation regarcing any of the three factors used to deter-
mine independent student status

(i) The institution shall consider the independent stu-
dent status of an applicant to be verified without requiring
documentation or statements from the applicant or his or her
parents it the applicant will be at least 23 years old on May 31
of the second calendar year of the award year for which aid
is requested;

(ii) The institution shall consider the independent
student status of a married applicant who is or will be under
23 years old on May 31 of the second calendar year of the
award year for which aid is requested to be verified if the
institution determines that
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(A) The applicant's parents have signed the appli-
canrs original application; or

(B) The applicant's parents are unable or unwilling to
provide thel:quired statements; or

(iii) The institution shall consider the independent
student status of an unmanied applicant who is under 23
years of age on May 31 of the second calendar year of the
award year for which aid is requested to be verified if the
institution determines that

(A) The applicant had sufficient resources to support
himself or herself and any dependents for the base year; and

(B) The applicant's parents are unable or unwilling to
provide the tax return or statements required in paragraph
(d)(1) of this section. For the purpose of this provision, the
Secretary considers that the parent(s) have provided the
statements required in paragraph (d)(1) of this section if the
parent(s) sipped the applicant's original application.

(5) No conflicting documentation--mmpus-based and
GSL programs. For purposes of the campus-based and GSL
programs

(i) If the Secretary or an institution does not have con-
flicting documentation regarding any of the three factors
used to determine independent student status and the insti-
tution determines that the applicant's parents are not unable
to provide the requested information and documentation, the
institution may either

(A) Require an applicant to provide to it the documents
specified in paragraph (d)(1) of this section if the applicant is
unmarried, or specified in paragraph (d)(2) of this section if
the applicant is married, regardless of the circumstances
concerning the age of the applicant or the willingness of the
applicant's parents to provide the required tax return and
statement; or

(B) Follow the requirements contained in paragraph
(d)(4) of this section; or

(ii) If the Secretary or an institution does not have con-
flicting documentation regarding any of the three factors
used to determine independent student status and the insti-
tution determines that the applicant's parents are unable to
provide the requested information and documentation, the
institution must follow the requirements contained in para-
graph (d)(4) of this section.

(e) Untaxed income and benefits. An institution shall
-tiquire an applicant selected for verification to verify

(1) Untaxed income and benefits described in Sec.
668.56(a)(6)(i), (iv), and (v) by submitting to it

(i) A copy of the U.S. income tax return signed by the
fileror one of the filers if a joint return, if collected under para-
graph (a) of .his section, or the IRS listing of tax account in-
formation if collected by the institution to verify adjusted
gross income; or

(ii) If rr) tax return was filed or will be filed, a statement
signed by the relevant individuals certifying that no tax return

was filed or will be filed and providing the sources and
amount of untaxed income and benefits specified in Sec.
668.56(a)(6)(v);

(2) Social security benefits by submitting to it

(i) If the applicant's SAR requires that the applicant
verify his or her social security benefits, a document from the
Social Security Administration showing the amount of bene-
fits received in the appropriate calendar year by the appli-
cant's parents, the applicant, and the parent's children in the
case of a dependent student, or by the applicant, the appli-
cant's spouse, and the applicant's children in the case of an
independent student; or

(ii) It the applicant does not receive an SAR, the
document in paragraph (e)(2)(i) of this section or, at the
institution's option, a statement signed by the applicant and
the applicant's parent in the case of a dependent student or
by the applicant in the case of an independent student certi-
fying that the amount listed on the applicant's aid application
is correct; and

(3) Child support received by submitting to it

(i) A written statement signed by the applicant and the
applicant's parent in the c_ . e of a dependent student, or by
the applicant and the applicant's spouse in the case of an in-
dependent student, certifying the amount of child support
received; and

(ii) If the institution believes that the information pro-
vided is inaccurate, a document such as

(A) A copy of the separation agreement or divorce
decree showing the amount of child support to be provided;

(B) A statement from the parent providng the child
support showing the amount provided; or

(C) Copies of the child support checks or money order
receipts.

(f) For the purpose of this section, an institution may
accept in lieu of a copy of a Federal income tax return signed
by the filer of the return or one of the filers of a joint return, a
copy of the filers return that has been signed by the preparer
of the return or stamped with the name and address of the
preparer of the return.

(Authority; 20 U.S.C. 1094)

(Approved by the Office of Management and Budget under
control number 1840-0570)

151 FR 8948, Mar. 14, 1986, as amended at 51 FR 29398,
Aug. 15, 19861

Section 668.58 Interim disbursements.

(a)(1) If an institution has documentation that Mdi-
cates that the information included on an application is
inaccurate, until the applicant verifies or corrects the informa-
tion included on his or her application, the Secretary does not
and the institution may not
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funds to the applicant;

(ii) Employ the applicant in its CWS Program; or

(iii) Certify the applicant's GSL loan application or
process a GSL loan check for any previously certified GSL
loan application.

(2) If an institution does not have documentation that
indicates that the information included on an application is
inaccurate, until the applicant is verified or corrects the infor-
mation included on his or her application, the Secretary or the
institution

(i) May withhold payment of Pell Grant and campus-
based funds; or

(ii)(A) May make one disbursement of any combina-
tion of Pell Grant, NDSL, or SEOG funds for the applicant's
first payment period; and

(13) May employ an eligible student under the CWS
Program until sixty (60) days after the date the applicant
earolled in that award year; and

(in)(A) May withhold certification of the applicant's
GSL loan application; or

(B) May certify the GSL loan application; and

(iv) Shall not disburse a GSL loan check

(b) If an institution chooses to make disbursement
under paragraph (a)(2)(ii) of this section, it shall be liable for
any overpayment discovered as a result of the verification
process.

(c) An institution may not hold any GSL check under
paragraph (a)(2) of this section for more than forty-five (45)
days. If the applicant does not complete the verification
process within the forty-five (45) day period, the institution
shall return the check to the lender.

(d)(1) If the institution receives a GSL loan check in an
amount which exceeds the student's need for the loan based
upon the verified information and the excess funds can be
eliminated in subsequent disbursements for that period of
instruction, the institution shall process the check and notify
the lender to reduce the subsequent disbursements.

(2) If the institution receives a GSL loan check in an
amount which exceeds the student's need for the Lan based
upon the verified information and the excess funds cannot be
eliminated in subsequent disbursements for that pe,bd of
instruction, the institution shall return the check to the lender.

(Authority: 20 U.S.C. 1094)

(51 FR 8948, Mar. 14, 1986, as amended at 51 FR 29398,
Aug. 15, 1986; 51 FR 29920, Aug. 21, 19861

Section 668.59 Consequences of a change In application
Information.

(a) For the Pell Grant Program

(1) Except as provided in paragraphs (a)(2) and (3) of
this section, if the information on an application changes as

a result of the verification process, the institution shall require
the applicant to resubmit his or her SAR to the Secretary H

(1) The institution recalculates the applicant's EFC
(student aid index), determines that the applicant's EFC
changes, and determines that thechange in the EFCchanges
the applicanrs Pell. Grant award; or

(ii) The institution does not recalculate the applicant's
EFC.

(2) An institution need not require an applicant with a
reported student aid index (SAI) of zero on his or her SAR to
resubmit that SAR to the Secretary if it determines that the
applicant's student aid index remains at zero on the basis of
the verified information and the 2ero SAI Charts* that the
Secretary publishes in the FEDERAL REGISTER.

(3) An institution need not require an applicant to
resubmit his or her SAR to the Secretary, need not recalcu-
late his or her EFC, or need not a4ust his or her Pell Grant
award if, as a result of the verification process, the institution
finds

(i) No errors in nondollar items used to calculate the
applicant's EFC; and

(ii) No errors in dollar items or errors reflecting a
change in dollar items of less than $200.

(b) For the Pell Grant Program

(1) If an institution does not recalculate an applicant's
EFC under the provisions of paragraph (a)(2) and (3) of this
section, the institution shall calculate and disburse the appli-
cant's Pell Grant award on the basis of the applicant's origl..al
EFC.

(2)(i) Except as provided under paragraph (b)(2)(ii) of
this section, if an institution recalculates an applicant's EFC
because of a change in application information result, I; from
the verification process, the institution shall

(A) Require the applicant to resubmit his or her appli-
cation to the Secretary;

(B) Calculate the applicant's Pell Grant award on the
basis of the 2F0 included on the corrected SAR; and

(C) Disburse any additional funds under that award
only if the applicant provides it with the corrected SAR.

(ii) If an institution recalculates an applicant's EFC
because of a change in application information resulting from
the verification process and determines that the change in
the EFC increases the applicant's award, the institution

(A) May disburse the applicant's Pell Grant award on
the basis of the original EFC without requiring the applicant
to resubmit his or her SAR to the Secretary; and

(B) Except as provided in Sec. 668.60(b), shall dis-
burse any additional funds under the increased award re-
tie:Amp the new EFC if the applicant provides it with the
corrected SAR.

(c) For the campus-based and GSL programs



(1) Except as provided in paragraph (c)(2) of this
section, if the information on an application changes as a
result of the verification process, the institution shall

(i) Recalculate the applicant's expected family contri-
bution; and

(ii)Adjust the applicant's financial aid package for the
campus-based and GSL programs to reflect the new EFC if
the new EFC results in an overaward of campus-based aid or
decreases the applicant's recommended loan amount.

(2) An institution need not recalculate an applicant's
EFC or just his or her aid package if, as a result of the
verificadon process, the institution finds

(i) No errors in nondollar items used to calculate the
applicant's EFC: and

(i)(A) No errors in dollar items or errors reflecting a
change in dollar items of less than $800; or

(B) No errors in dollar items or errors reflecting a
change in dollar ita Ill s of less than $200 if the institution uses
the Pell Grant Program's SAI as the applicant's EFC.

(d) If a GS L applicant reports an adjusa:id gross family
income of less than $30,000 and verification shows that the
a*sted gross family income is over $30,000, the institution
shall calculate an EFC for the applicant and determine his or
her financial need for a loan.

(e) If the institution selects an applicant for verification
for an award year who previously received a loan under the
GSL Program for that award year, and as a result of verifica-
tion, the suggested loan amount is reduced by $200 or more,
the institution shall comply with the procedures for notifying
the borrower and lender specified in Sec. 668.61(b).

(f) If the applicant has received funds based on infor-
mation which may be incorrect and the institution has made
a reasonable effort to resolve the alleged discrepancy, but
cannot, the institution shall forward the applicant's name,
social security number, and other relevant information to the
Secretary.

(Approved by the Office of Management and Budget under
control number 1840-0570)

(Authority: 20 U.S.C. 1094)

Section 668.60 Deadlines for submitting documentation
and the consequences of failing to provide
documentation.

(a)An institution shall require an applicant selected for
verification to submit to it, within the period of time it or the
Secretary specifies, the documents set forth in Sec. 668.57.

(b) For purposes of the camous-based and GSL pro-
grams

(1)1f an applloant fails to provide the requested docu-
mentation within a reasonable time period established by the
institution

(i) The institution shall not-

(A) Disburse any additional NDSL, or SEOG funds to
the applicant;

(B) Continue to employ the applicant under CWS;

(C) Certify the applicant's GSL application; or

(D) Process a GSL check for the applicant;

(ii) The institution shall return to the lender any GSL
check payable to the applicant; and

(iii) The applicant shall repay to the institution any
NDSL or SEOG payments received for that award year;

(2) If the applicant provides the requested documen-
tation after the time period established by the institution, the
institution may, at its option, award aid to the applicant not-
withstanding the prescriptions listed in paragraph (b)(1)(i) of
this section; and

(3) An institution may not hold any GSL check under
paragraph (b)(1) of this section for more than forty-five (45)
days. If the applicant does not complete verification within
the forty-five (45) day period, the institution must return the
check to the lender.

(c) For purposes of the Pell Grant Program

(1) An applicant may submit a verified SAR to the in-
stitution after the appropriate deadline specified in 34 CFR
690.61 but within an established additional time period set by
the Secretary through publication in the FEDERAL REGIS-
TER. If a verified SAR is submitted to the institution during
the period permitted by the Secretary after the appropriate
deadline specified in 34 CFR 690.61, payment must be
based on

(i) The original SAR, if the student aid index on the
verified SAR is lower than the student aid index on the
original SAR; or

(ii) The verified SAR, if the student aid index on the
verified SAR is the same or higher than the student aid index
on the original SAR; and

(2) If the applicant does not provide the requested
documentation, and if necessary, a reprocessed verified
SAR, within the period established in paragraph (c)(1) of this
section, the applicant

(i) Forfeits the Pell Grant for the award year; and

(ii) Shall return any Pell Grant payments previously re-
ceived for that award year to the Secretary.

(d) The Secretary may determine not to process any
subsequent Pell Grant application, and an institution, if di-
rected by the Secretary, shall not process any subsequent
application for campus-based and GSL program assistance
of an applicant who nas been requested to provide informa-
tion unfit the applicant provides the documentation or the
Secretary decides that 'here is no longer a need for the
documentation.

(e) If an applicant selected for verification for an award
year dies during that eward year, or before the deadline date
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for completing the verification process if that date extends
into the subsequent award year, without completing the
verification process, the institution shall not

(1) Make any further disbursements on behalf of that
applicant;

(2) Certify the applicant's GSL loan application or
process a GSL check for the applicant; or

(3) Consider any funds it clisbursed to that applicant
under Sec. 668.58(a)(2) as an overpayment.

(Authority:20 U.S.C. 1094)

Section 608.61 Recovery of funds.

(a) If an institution discovers, as a result of the verifi-
cation process, that an applicant received under Section
668.58(a)(2)0) more than he or she was eligible to receive
under the Pell Grant, NDSL, or SEOG programs, the institu-
tion shall eliminate the overpayment by

(1) Adju sting subsequent financial aid payments in the
award year in which the overpayment occurred; or

(2) Reimbursing the appropriate program accountby
(i) Requiring the applicant to return the overpayment

to the institution if the instizsgron cannot correct the ovarpay-
ment under paragraph (a)(1) of this section; or

(fil If the applicant does not return the overpayment
making restitution from its own funds by the earlier of the
following dates:

(A) Sixty days after the applimnt's last day of enroll-
ment.

(B) The last day of the award year in which the insti-
tution cisbursed Pell Grant, NDSL, or SEOG funds to the
applicant

(b) If the institution determines as a result of verifica-
tion that an applicant received for an awardyear a GSL of
$200 or more in excess of the studenrs financial need for the
loan, the institution shall notify the student and the lender of
the excess amount within thirty (36) days of the institution's
determination that the borrotver is ineligible for such amounts.

(Authority: 20 U.S.C. 1094)

Subpart F-Misrepresentation

Source:51 FR43324, Dec. 1, 1986, unless otherwise noted.

Sec. 668.71 Scope and special definitions.

(a) This subpart establishes the standards and rules
by which the Secretary may initiate a proceeding under
Subpart G against an otherwise eligible institution for any
substantial misrepresentation made by that institution re-
garding the nature of its educational program, its financial
charges or the employability of its graduates.

(b) The following definitions apply to this subpart:

Misrepresentation: Any false, erroneous or mislead-
ing statement an eligible institution makes to a student
enrolled at the institution, to any prospective student, to the
family of an enrolled or prospective student, or to the Secre-
tary. Misrepresentation includes the dissemination of en-
dorsements and testimonials that are given under duress.

Prospective student Any individual who has con-
ticted an eligible institution for the purpose of requesting
information about enrolling at the institution orwho has been
contacted directly by the institution or incirectly through
general advertising about enrolling at the institution.

Substantial misrepresentation: Any misrepresenta-
tion on which the person to whom it was made could reasona-
14 be expected to rely, or has reasonably relied, to that
person's detriment

(Authority: 20 U.S.C. 1094)

Sec. 668.72 Nature of educational program.

Misrepresentation by an institution of the nature of its
educational program includes, but is not limited to, false, er-
roneous or misleading statements concerning

(a) The particular type(s), specific source(s), nature
and extent of its accreditation;

(b) Whether a stddent may transfer course cracks
earned at the institution to any other institution;

(c) Whether successful completion of a course of in-
struction qualifies a student for

(1) Acceptance into a labor union or similar organiza-
tion; or

(2) Receipt of a local, State, or Federal license or a
non-governmental certification required as a precondition for
employment or to perform certain functions;

(d) Whether its courses are recommended by

(1) Vocational counselors, high schools or employ-
ment agencies; or

ment:
(2) Governmental officials for governmental employ-

(e) Its size, location, facilities or equipment;

(f) The availability, frequency and appropriateness of
its courses and programs to the employment objectives that
it states its programs are designed to meet;

(g) The nature, age and availabaity of its training
devices or equipment and their appropriateness to the
employme nt objectives that it state s its prog ram s and course s
are designed to meet;

(h) The number, availability and qualifications, includ-
ing the training and experience, of its faculty and other
personnel;

(i) The availability of part-time employment or other
forms of financial assistance;

7
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(j) The nature and availability of any tutorial or special-
ized instruction, guidance and counseling, or other supple-
mentary assistance it will provide its students before, during
or after the completion of a course;

(k) The mane of extent of any prerequisites estab-
fished for enrollment in any course; or

(I) Any matters required to be &closed to prospective
students under Sec. 668.44 of this part.

(Authority: 20 U.S.C. 1094)

Sec. 888.73 Nature of financial charges.

Afisrepresentation by an institution of the nature of its
financial charges includes, but is not limited to, false, errone-
ous or misleading statements concerning

(a) Offers of scholarships to pay all or part of a course
charge, unless a scholarship is act' -Ai- used to reduce tuition
charges made known to the student in advance. The charges
made known kr the student in advance are the charges
appled lo all students not receiving a scholarship; or

(b) Whether a particular charge is the customary
charge at the institution for a course.

(Authority: 20 U.S.C. 1094)

Sec. 868.74 Employability of graduates.

Nfisrepresentation by an institution regarding the em-
ployabifity of its gradvates includes, bu t is not limited to, false,
erroneous or misleading statements

(a) That the institution is connected with any organiza-
tion or is an employment agency or other agency providing
authorized training !tracing directly to employmont

(b) That the institution maintains a placeraent service
for graduates or will otheiwise secure or assist its graduates
to obtain employment unless it provides the student with a
clear and accurate description of the exten tend nature of this
service or assistance; or

(c) Concerning government job market statistics in
relation to the potential placement of its graduates.

(Authority: 20 U.S.C. 1094)

Sec. 868.75 Procedures

(a) On receipt of a written allegation or complaint from
a student enrolled at the institution, a prospective student,
the family of a student or prospective student or a govern-
mental official, the oesignated department official as defined
in Sec. 668.81 reviews the allegation or complaint to deter-
mine its factual bass and seriousness.

(b) If the misrepresentation is minor and can be readily
corrected, the designated department official informs the in-
stitution and endeavors to obtain an informal, voluntary
Correction.

(c) If the designated department official finds that the
complaint or allegation is a substantial misrepresentaton as
to the nature of the educational programs, the financial

charges of the insttution or the employability of its graduates,
the official

(1) Initiates action to fine or to limit, suspend or
terminate the institution's eligibility to participate in the Title
IV, HEA programs according to the procedures set forth in
Subpart G, or

(2) Take other appropriate action.

(Authority: 20 U.S.C. 1094)

Subpart G-Fine, Limitation, Suspension and
Termination Proceedings

Source:51 FR43325, Dec. 1, 1986, unless otheiwise noted.

Sec. 668.81 Scope and special definitions.

(a)(1) This subpart e stablishe s rules for the imposition
of a fine upon, or for the suspension, limitation or termination
of an otherwise eligible institution's partidpation in any or all
of the Title IV, HEA programs.

(2) An 'otherwise eligible institution' is an institution
that the Secretary has determined

(i) Satisfies the appropriate definition of the term
"pubfic or private nonprofit insthution of higher education',
'proprietary institution of higher education,postsecondary
vocational institution' or 'vocational schoor set forth in
Subpart A of this part and

(ii) Initially satisfies the fautorsolfinancial responsibil-
ity and standards of administrative capability set forth in
Subpart B of this part.

(b) This subpartapplies to an institution which violates
any lifie IV, HEA program statute, regulation, special ar-
rangement agreement orlimitation prescribed un&rauthor-
ity of lite IV of the HEA;
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(c) This subpart does not apply to a determination
that

(1) An institution of higher education fails at any time
to meet the statutoly definition set forth in section 435, 481 or
1201 of the HEA;

(2) A vocational school fails at any time to meet the
statutory definition set forth in section 435(c) of the HEA; or

(3) An institution fails to qualify for initial certification to
participate in any Title IV, HEA program because it does not
meet the fiscal and administrative standards set forth in
Subpart B of this part.

(d) This subpart does not apply to a determination by
the Secretary of tho system to be used to &bursa Title IV,
H EA program funds to an institution f.e., advance payments
and payments by way of reimbursements) participating under
any litle IV, HEA program.

(e) This subpart does not apply to administrative
action by the Department of Education based on any alleged
violation of
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Subject

DisctIntination on
the basis of

race. color. or
natimal

Statute

Title Vi of the Civil
Rights Act of 1954
(42 u.s.C. 200004).

Diactimination on Title DC of the
the bags of Education Amend-

sea. manta of 1972 (20
U.S.C. 16611683).

Discrimination on
the basis of
handicap.

Discrimination on
the basis of

694-

Section 504 of the
Rehabgitatim /4 of

1973 (20 U.S.C. 794).

The Age Disctini-
station Act (42 U.S.C.

6101 et. seq.)

Regulation

34 CFR Part 100.

St CFR Part 106.

34 CFR Part 104.

45 CFR Pan 93.

(f) The following definitions apply to this subpart

Designated department official: An official of the Edu-
cation Department to whom the Secretary has delegated re-
sponsibilities indicated in this subpart.

Funds: Any money, commitments to provide money
and commitments of insurance or reinsurance provided
under any or all Title IV, HEA programs to an institution or ki
or on behalf of students enrolled and attending an institution.

(Authority: 20 U.S.C. 1094)

Sec. 668.82 Standard of conduct.

(a) A participating institution acts in the nature of a fi-
duciary in its achinistraton cf the Title IV, HEA programs.

(b) In the capacity of a ficluciary, the institution is sub-
ject to the highest standard of care and dligence in admini-
stering the programs and in accounting to the Secretary for
the funds received under those programs.

(c) An institution's failure to administer the Title IV,
HEA programs, or to account for the funds it receives under
those programs, in accordance with the highest standard of
care and diligence required of a fiduciary, constitutes grounds
for a fine, or the suspension, limitation or termination of the
eligibility of the institution to participate in those programs.

(d)(1) An institution violates its fiduciary duty if-

(i) The institution, its owner, or its chief executive
officer has been convicted of, or has pled nolo contendere or
guilty to, a crime involving the acquisition, use, or expend-
ture of Federal funds, or has been judicially determined to
have committed fraud involving Federal funds;

(ii) The institution employs an individual in a capacit;
that involves the administration of Title IV, HEA programs or
the remipt of Title IV, HEA program funds who has been
convicted If, or has pled nolo contendere or guilty to, a crime
involving the acquisition, use, or expenditure of Federal
funds, or who has been judcially determined to have commit-
ted fraud involving Federal funds; or

(iii) The institution uses any individual, agency, or or-
ganization that has been, or whose officers or employees
have been-

(A) Convicted of, or pled nolo contendere or guilty to,
a crime involving the acquisition, use, or expenditure of
Federal funds; or

(8) Juclicially determined to have committed fraud
involving Federal funds.

(2) A violaticn for a reason contained in paragraph
(d)(1) of this section of an institution's fiduciary duty is an
automatic ground for tenninating the instianion's eligibility to
participate in any Title IV, HEA program.

(Authority: 20 U.S.C. 1070 et seq.)

(e)(1) The debarment of a participating institution
under Executive Order (E.0.) 12549 by ED or another
Federal agency from participation in Federal programs,
under procedures that comply with 5 U.S.C. 554-557, termi-
nates the institution's eligibility to participate in the Tide IV
HEA programs for the duration of the debarment

(2)(i) The suspension of a participating institution
under E.O. 12549 by ED or another Federal agency from
participation in Federal programs, under procedures that
comply with 5 U.S.C. 554-557, suspends the institution's
efigtiility to participate in the Title IV, HEA programs.

(ii) The suspension of Title IV eligibility lasts for a
period of 60 days, beginning on the date of the suspending
official's decision, except that it may last longer if the institu-
tion and the Secretary agree to an extension or if the
Secretary initiates a limitation or termination proceeding
against the institution under 34 CFR Part 668, Subpart G,
prior to the 60th day.

(3Xi) The Secretary conducts an audit or program
review of any lender that is debarred or suspended by ED or
another Federal agency, to determine whether grounds exist
for the initiation of a fine, Pmitation, suspension, or termina-
tion action against the lender under 34 CFR Part 668,
Subpart G.

(ii) The Secretary initiates a fine, limitafion, suspen-
sion, or termination action under 34 CFR Part 668, Subpart
G, against an educational institution that is suspended or
debarred under E.O. 12549 by ED or another Federal agency
if the procedures used did notcomply with 5 U.S.C. 554-557.

(Authority: E.O. 12549; 20 U.S.C. 1082 (a)(1) and (hX1),
1094(c)(1)(D), 3474)

Sec. 668.83 Emergracy action.

(a) Scope and consequences. The Secretary may
take an emergency action against an institution under which
the Secretary withholds funds from the institution or its
students and withdraws the authority of the institution to
obligate funds under any or all Title IV, HEA programs if the
Secretary

(1) Receives information, determined by the official to
be reliable, that the institution is violating applicable laws,
regulations, special arrangements, agreements or limita-
tions.

(2) Determines that immediate action is necessary to
prevent misuse of Federal funds; and
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(3) Determines that the likelihood of loss outweighs
the importance of following the procedures set forth in this
subpart for suspension, limitation or termination.

(b) Procedures. A designated department official
begins an emergency action by notifying the institution, by
certified mail with return receipt requested, of the emer-
gency action and the basis on which the action is taken. The
notice also states that the institution has en opportunity to
show cause that the emergency action is unwarranted. The
effective date of the action is the date on which the notice is
received by the institution.

(c) Duration. An emergency action may not exceed 30
days unless a suspension, limitation or termination proceed-
ing is begun under this subpart before the expiration of that
period. In such case, the period may be extended until the
completion of that proceeding, inducing any appeal to the
Secretary.

(d) Opportunity to show cause. The Secretary pro-
vides the institution, if it so requests, an opportunity to show
cause that the emergency action is unwarranted.

(Authority:20 U.S.C. 1094)

Sec. 668.84 Fine proceeding*.

(a) Seope and consequences. The Secretary may
impose a fine of up to $25,000 per violation on an institution
that

(1) Violates any provision of Title IVof the HEA or any
regulation or agreement implementing that title; or

(2) Substantially misrepresents the nature of its edu-
cational program, its financial charges or the employability of
its graduates.

(b) Procedures. (1) A designated department official
begins a fine proceeding by sencfing the institution a notice by
certified mail with return receipt requested. This notice
must

(i) Inform the institution of the Secretary's intent to fine
the institution and the amount of the fine and identify the
alleged violations which constitute the basis for the action;

(ii) Specify the proposed effective date of the fine,
which must be at least 20 days from mailing of the notice of
intent;

(Hi) Inform the institution that the fine will not be
effective on the date specified in the notice if the designated
department official recehes by that date a written request for
a hearing or written material indicating why the fine shoukl
not be imposed.

(2) If the institution does not request a hearing but sub-
mits written material, the designated department official,
after considering that material, notifies the institution that

(i) The fine will not be imposed; or

(ii) The fine is imposed as of a spedfied date, and in
a specified amount.

(3) If the institution requests a hearing by the time
specified in paragraph (b)(1)(iii) of this section, the desig-
nated department offidal sets the date and the place. The
date is at least 15 days after the designated department
official receives the request

(4) An administrative law judge conducts a hearing on
the record in accordance with Sec. 668.88.

(c) Expedited hearings. With the approval of the ad-
ministrative law judge and the consent of the designated de-
partment official and the institution, any time schedule speci-
fied in this section may be shortened.

(Authority: 20 U.S.C. 1094)

See. 868.85 Suswslon proceedings.

(a)(1) Scope and consequences. The Secretary may
suspend the eligibility of an institution to participate in any or
all of the Title IV, HEA programs if the institution violates any
provision of Tide IV of the HEA or any provision of any
regulation or agreement implementing that Title.

(2) The suspension may not exceed 60 days unless

(i) The institution and the Secretary agree to an
extension if the institution has not requested a hearing; or

(ii) The designated department official begins a limita-
tion or termination proceeding under Sec. 668.86.

(b) Procedures. (1) A designated department official
begins a suspension proceeding by sending a notice to an
institution by certified mail with return receipt requested. The
notice must

(i) Inform the institution of the intent of the Secretary
to suspend the institution's eligibility to participate, cite the
consequences of that action and identify the alleged viola-
tions which constitute the basis for the action;

(i) Specify the proposed effective date of the suspen-
sion, which shall be at ieast 20 days after the date of mailing
of the notice of intent; and

(fil) Inform the institution that the suspension will not
be effecthe on the date specified in the notice if the desig-
nated department official receives by that date a request for
a hearing or written material indicating why the suspension
should not take place.

(2) If the institution doos not request a hearing, but
submits written material, the designated department official,
after considering that material, notifies the institution that

(i) The proposed suspension is dismissed; or

(ii) The suspension is effecthe as of a specified date.

(3) If the institution requests a hearing by the time
specified in paragraph (b)(1)(iii) of this section, the desig-
nated department official sets the date and the place. The
date is at least 15 days after the designated department
official receives the request. No suspension takes place until
after a hearing is held.
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(4) An administrative law judge conducts a hearing on
the record in accordance with Sec. 668.88.

(Authr,ity: 20 U.S.C. 1094)

Sec. 668.86 Limitation or termination proceedings.

(a) Scope and consequences. The Secretary may
terminate or limit the eligibility of an institution to participate
in arty or all TA le IV, HEA programs if the institution violates
any provision of Title IV of the HEA or any regulation or
agreement implementing that Title. The consequences of
the Secretary limiting or terminating the eligibility of an
institution to participate in any Title IV. HEA program are set
forth in Sec. 668.93 and 668.94, respectively.

(b) Procedures. (1) A designated department official
begins a limitation or termination prcceeding by sencling an
institution a notice by certified mai: with return receipt re-
quested. This notice must

(i) Inform the institution of the intent of the Secretary
to limit or terminate the institution's eligibility to participate,
cite the consequences of that action, and identify the alleged
violations which constitute the basis for the action, and, in the
case of a limitation proceecling, state the limits to be imposed;

(ii) Specify the proposed effective date of the limitation
or termination, which must be at least 20 days after the date
of mailing of the notice of intent; and

(iii) Inform the in stitArtion that the limitation or termina-
tion will not be effective on the date specified in the notice if
the designated department official receives by that date a
request for a hearing or written material inclicating why the
limitation or termination should not take place.

(2)1f the institution does not request a hearing but sub-
mits written material, the designated department official,
after considering that material, notifies the institution that

(i) The proposed action is dismissed;

(ii) Limitations are effective as of a specified date; or

(iii) The termination is effective as of a specified date.

(3) If the institution requests a hearing by the time
specified in paragraph (b)(1)(iii) of this section, the desig-
nated department official sets the date and the place. The
date is at least 15 days after the designated department
official receives the request. No limitation or termination
takes place until after a hearing is held.

(4) An administrative law judge conducts a hearing on
the record in accordance with Sec. 668.88.

(c) Expedited hearing. With the approval of the admin-
istrative law judge and the consent of the designated depart-
ment official and the institution, any time schedule specified
in this section may be shortened.

(Authority: 20 U.S.C. 1094)

Sec. 668.87 Pre-hearing conference.

(a)(1) A pre-hearing conference shall be convened by
the administrative law judge if he or she thinks that such a
conference would be useful, or if requested by

(i) The designated department official; or

(ii) The institution.

(2) The purpose of a pre-hearing conference is to
allow the partes to settle or narrow the dispute.

(b) If agreed to by the administrative law judge, the
designate; department official and the institution, a pre-
hearing conference may consist of

(1) A conference telephone call;

(2) An informal meeting; or

(3) The submission and exchange of written material.

(Authority: 20 U.S.C. 1094)

Sec. 668.88 Hearing on the record.

(a) A hearing on the record is an orderly presentation
of arguments and evidence conducted by al administrative
law judge.

(b) The hearing process may be expedited as agreed
by the administrative law judge, the designated department
official and the institution. Procedures to expedite may
include, but are not limited to, the following

(1) A restriction on the number or length of submis-
sions;

(2) The conduct of the hearing by telephone confer-
ence call;

(3) A review limited to the written record; or

(4) A certification by the parties to facts and legal au-
thorities not in clispute.

(c)(1) The formal rules of evidence and procedures
applicable to proceeclings in a courtof law are not applicable.
However, discussions of settlement between the parties or
the terms of settiement offers are not admissable.

(2) The designated department official has the burden
of persuasion in any fine, suspension, limitation or termina-
tion proceeding under this subpart.

(3) Discovery, as provided for under the Federal Rules
of Civil Procedure, is not permitted.

(4) The administrative law judge accepts only evi-
dence that is relevant and material to the proceecling and is
not unduly repetitious.

(d) The designated department official shall make a
transcribed record of the proceeding and shall make the
record available to the institution upon its request and upon
its payment of a fee comparable to that prescribed under the
Department of Education Freedom of Information Act regu-
lations (34 CFR Part 5).
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(Authority: 20 U.S.C. 1094)

Sec. 668.89 Authority and responsibilities of the
administrative law Judge.

(a) The administrative law judge regulates the course
of the proceeding and conduct of the parties during the
hearing and takes all steps necessary to conduct a fair and
impartial proceeding.

(b)(1) The administrative law judge is not authorized
to issue subpoenas.

(2) If requested by the administrative law judge, the
Secretary and the institution shall provide available person-
nel who have knowledge about the matter under review for
oral or written examination.

(c) The administrative law judge shall take whatever
measu res are appropriate to expedite the proceeding. These
measures may include, but are not limited to, the following

(1) Scheduling of conferences;

(2) Setting time limits for hearings and submission of
written documents; and

(3) Terminating the hearing and issuing a decision
against a party if that party does not meet those time limits.

(Authority: 20 U.S.C. 1094)

Sec. 668.90 Initial and final decIslons-Appcals.

(a)(1) The administrative law judge shall issue a
written initial decision to the institution and the designated
department official by certified mail, return receipt requested,
within 30 days after

(i) The last brief is filed;

(ii) The last day of the hearing, if the administrative law
judge does not request the parties to submit briefs; or

(iii) The date on which era administrative law judge ter-
minates the hearing in accordance with Sec. 668.89(c)(3).

(2) The administrative law judga's decision must state
whether the imposition of the fine, limitation, suspension or
termination sought by the designated department official is
warranted, in whole or in part. If the designated department
official brought a termination action against the institution,
the administrative law judie may, if appropriate, issue a
decision to fine the institution or impose one or more limita-
tions on the institution rather than terminating its eligibility to
participate.

(3) Notwithstanding the provisions of paragraph (a)(2)
of this section

(i) If, in a termination action against an institution, the
administrative law judge finds that the owner of the institution
itself or the chief executive officer of the institution was con-
victed of, or pled guilty to, a crime involving the unlawful
acquisition, use, or expenditure of Title IV, HEA program
funds, the administrative lawjudge must find that tnrmination

of the institution's eligibility to participate in the Title IV, HEA
program is warranted; nr

(ii) If the action brought against an institution involves
its failure to provide a letter of credit or performance bond in
the amount specified by the Secretary under Sec. 668.13, the
administrative law judge must find that the amount of the per-
formance bond or letter of credit established by the Secretary
was appropriate unless the insitution can demonstrate that
the amount was jnreasonable.

(W) in a limitation, suspension or termination proceed-
ing commencedon the grounds described in Sec. 668 .15(b)(1)
of this 'part, if the administrative law judge finds that the
institution's GSL and SLS fiscal year default rate, as defined
in Sec. 668.15(f) of this part, meets the conditions specified
in Sec. 668.15(b)(1) of this part for initiation of limitation, sus-
pension, or termination proceedings, the administrative law
judge shall find that the sanction sought by the uesignated
Department official is warranted, except that the administra-
tive law judge shall find that no sanction is warranted if the
institution demonstrates that it has acted diligently to imple-
ment the default reduction measures described in Appendix
D to this part.
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(4) The administrative law judge shall base findings of
fact only on evidence considered at the hearing and on
matters given judicial notice. If a hearing is conducted by
written submissions, findings of fact must be agreed to by the
parties.

(b)(1) In a suspension proceeding, the Secretary
reviews the administrative law judge's initial decision and
issues a final decision within 20 days after the initial decision.
The Secretary adopts the initial decision unless it is clearly
unsupported by the evidence presented at the hearing.

(2) A suspension takes effect upon either the date on
which notice of the suspension is received by the institution
or the original proposed effective date stated in the desig-
nated dep artment official's notice of intent to suspend, which-
ever is later.

(3) A suspension may not exceed 60 days unless a
limitation or termination proceeding is begun under this
subpart before the expiration of that period. In that case, the
period may be extended until the completion of that proceed-
ing including any appeal to the Secretary.

(c)(1) In a fine, limitation or termination proceeding,
the administrative law judge's initial decision automatically
be.:omes the Secretary's final decision 20 days after it is
issued and received by both parties unless, within that 20 day
period, the institution or the designated department official
appeals the decision to the Secretary.

(2) An appeal is made by sending a written notice of
appeal to the Secretary. This notice must be received by the
Secretary within twenty days of the appealing party's receipt
of the administrative law judge's initial decision. (The appeal-
ing party shall send a copy of its appeal notice to the other
Parry.)

(d)(1) Within a period specified by the Secretary, the
party that appeals shall submit a brief or written materials to
the Secretary explaining why the initial decision of the admin-
istrative law judge should be overturned or modified.
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(2) Th e appealing party may submit proposed findings
of fact or conclusions of law. However, the proposed findings
of fact must be supported by

(i) The evidence introduced into the record at the
hearing;

(ii) Stipulations of the parties if the hearing consisted
of written submissions; or

(iii) Matters iLat may be judicially noticed.

(3) The opposing party shall respond within the time
period specified by the Secretary.

(4) Neither party may introduce new evidence on
appeal.

(5) Each party shall provide a copy of its brief to the
other party when it submits its brief to the Secretary.

(e) The initial decision of the administrative law judge
imposing a fine or limiting or terminating the eligibility of the
institution to participate dm: not take effect pending the
appeal.

(r)(1) The Secretary renders a final decision.

(2) In rendering that decision, the Secretary considers
only evidence introduced into the record at the hearing and
facts agreed to by the parties if the hearing consisted of only
written submissions and matters that may be judicially no-
ticed.

(3) The Secretary's decision may affirm, modify or
reverse the administrative law judge's initial decision and
includes a statement of the reasons for the decision, except
that if the administrative law judge finds that the termination
is warranted pursuant to Sec. 668.90 (a)(3)(i), the Secretary
affirms that decision.

(Authority: 20 U.S.C. 1082, 1094)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Sec. 668.91 Verification of mailing and receipt dates.

(a) Ve rification of the Departm ent of Education's mailing
dates and receipt dates referred to in this subpart is evi-
denced by the original raceipt from the U.S. Postal Service.

(b) If an institution refuses to accept a notice mailed
under this subpart, the Secretary considers the notice as
being received on the date that institution refuses to accept
the notice.

(Authority: 20 U.S.C. 1094)

Sec. 668.92 Fines.

(a) In determining the amount of a fine, the designated
department official, administrative law judge and Secretary
shall take into account

(1)(i) The gravity of the institution's violation or failure
to carry out the relevant statute, regulation or agreement; or

(ii) The gravity of its misrepresentation; and

(2) The size of the institution.

(b) Upon the request of the institution, the Secretary
may compromise the fine.

(Authority: 20 U.S.C. 1094)

Sec. 668.93 Limitation.

A limitation may include, as appropriate to the pro-
gram in question

(a) A limit on the number or percentage of students en-
rolled in an institution who may receive Title IV, HEA program
funds;

(b) A limit, for a stated period of time, on the percent-
age of an institution's total receipts from tuition and fees
derived from Title IV, HEA program funas;

(c) A requirement that an Institution obtain a bond, in
a specified amount, to assure its ability to meet its financial
obligations to students who receive Title IV, HEA program
funds;
Or

(d) Other conditions as may be determined by the
Secretary to be reasonable and appropriate.

(Authority: 20 U.S.C. 1094)

Sec. 668.94 Termination.

(a) A termination

(1) Ends an institution's eligibility to participate in any
or all of the Title IV, HEA programs;

(2) Prohibits an institution o r the Secretary from making
or increasing Title IV, HEA program awards;

(3) Prohibits an institution from making any other new
obl;gations against Title IV, HEA program funds; and

(4) Prohibits further guarantee commitments by the
Secretary under the Guaranteed Student Loan or PLUS
programs for loans to students to attend that instittaion, and
prohibits further disbursements by an institution which is a
lender under the Guaranteed Student Loan or PLUS pro-
grams (whether or not guarantee commitments have been
issued by the Secretary or a guarantee agency for such dis-
bursements):

(b) If an institution is terminated during a payment pe-
riod, any student at the institution who has received an award
or to whom a commitment has been made before the effec-
tive date of the termination may receive a payment for that
payment period.

(c) For purposes of this section, a commitment

(1) Under the Pell Grant and Campus-based pro-
grams, is defined in Sec. 668.25 and

(2) Under the Guaranteed Student Loan and PLUS
programs, occurs when the Secretary or a guarantee agency
advises the lender that the loan will be guaranteed.
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(Authority: 20 U.S.C. 1094)

Sac. 668.95 Reimbursements, refunds and offsets.

(a) The designated department official, administrative
law judge or Secretary may require an institution to take
reasonable and appropriate corrective action to remedy a
violation of applicable laws, regulations, special arrange-
ments, agreements or limitations.

(b) The corrective action may include payment of any
funds to the Secretary, or to designated recipients, which the
institution improperly received, withheld, disbursed or caused
to be disbursed. Corrective action may, for example, relateto

(1) With respect to the Guaranteed Student Loan or
PLUS programs

(i) Ineligible interest benefits, special allowances or
other claims paid by the Secretary; and

(ii) Discounts, premiums or excess interest paid in
violations of Part 682 or 683 of Title 34 of the Code of Federal
Regulations; and

(2) With respect to all Title IV, HEA programs

(i) Refunds due to students under program regula-
tions; and

(ii) Any grants, work-study assistance or loans made
in violation of program regulations.

(c) If any final decision requires an institution to reim-
burse or make any other payment to the Secretary, the Sec-
retary may offset these claims against any benefits or claims
due to the institution.

(Authority: 20 U.S.C. 1094)

Sec. 668.96 Reinstatement after termination.

(a)(1) An institution whose eligibility to participate in
any or all of the Title IV, HEA programs has been terminated
may file a request for reinstatement as a participating eligible
in stitution.

(2) Except for an institution that has been terminated
for engaging in substantial misrepresentation conceming the
nature of its educational program, the nature of its financial
charges or the employability of its graduates, a request for
reinstatement may not be made before the expiration of 18
months atter the effective date of the termination.

(3) An institution whose eligibility to participate was
temiinated because the institution engaged in substantial
misrepresentation may not request reinstatement before the
expiration of three months after the effective date of the
termination.

(b) In order to be reinstated, an institution must-

(1) Demonstrate to the Secretary's satisfaction that it
has corrected the violation(s) on which its termination was
based, including payment in full to the Secretary or to other
recipients of funds that the institution has ir.,;(cparly re-

ceived, withheld, cfisbursed or caused to be disbursed;

. (2) Meet all the requirements for participation included
in Subpart B; and

(3) Enter into a new participation agreement with the
Secretary.

(c) The Secretary, within 60 days of receiving the re-
instatement request-

(1) Grants the request;

(2) Denies the request; or

(3) Grants the request subject to limitation(s).

(Authority: 20 U.S.C. 1094)

(Approved by OMB under control 61840-0537)

Sec. 668.97 Removal of limitation.

(a) An institution whose eligibility to participate in any
or all Tide IV, HEA pmgrams has been limited may not apply
for removal of the limitation of its eligibility to participate
before the expiration of 12 months from the effective Gate of
the limitation.

(b) After the, minimum limitation period, the institution
may request removal of the limitation. The request must be
in writing and show that the institution has corrected the via
lations on which the limitation was based.

(c) No later than 60 days after the receipt of the
request, the Secretary responds to the institution

(1) Granting its request;

(2) Denying its request; or

(3) Granting the request subject to other limitation(s).

(d) If the Secretary denies the request or established
other limitation(s), the institution, upon request, is granted an
opportunity to show cause why its eligibility to participate
should be fully reinstated.

(e) The institution's request for a show cause meeting
does not waive its right to participate in any or all Title IV, H EA
programs if it complies with the continuing limitation(s) pend-
ing the outcome of the meeting.

(Authority: 20 U.S.C. 1094)

Subpart Fr Appeal Procedures for Audit
Dstermin_itions and Program Review
Determinations

Sec. 660.111 Scope and purpose.

(a) This subpart establishes rules goveming the appeal
of an institution from a final audit determination or a final
program review determination arising from an audit or pro-
gram review of the institution's participation in any student
financial assistance program authorized by Title IV of the
Higher Education Act of 1965, as amended (HEA). (The Title

111)
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IV, HEA programs are listed in Sec 668.1(c)).

(b) This subpart applies to any institution (as defined
in Sec. 668.1(b)) that appeals a final audit determination or
final program review determination.

(c) This subpart does not apply to proceedings gov-
erned by Subpart G of this part or to a determination that-

(1) An institution fails to meet the applicable statutory
definition set forth in sections 435, 481, or 1201 of the HEA,
except to the extent that such a determination forms the basis
of a final audit determination or a final program review deter-
mination; or

(2) An institution fails to qualify for certification to par-
ticipate in the Title IV, HEA programs because it does not
meet the fiscal and administrative standards set forth in
Subpart B of this part, except to the extent that such a
determination forms the basis of a final audit determination or
a program review determination.

(Authority: 20 U.S.C. 1094)

Sec. 668.112 Definitions.

As used in this subpart:

'Designated ED officiar means an official of the
Education Department to whom the Secretary has delegated
the responsibilities referred to In this subpart.

Tina! audit determination* means the written notice of
a determination issued by a designated ED official based on
an audit of an institution's participation in any or all of the Title
IV, HEA programs covered under this subpart.

*Final program review determination* means the writ-
ten notice of a determination issued by a designated ED
official and resulting from a program compliance review of an
institution's participation in any or all of the Title IV, HEA
programs covered under this subpart.

(Authority: 20 U.S.C. 1094)

Sec. 668.113 Request for review.

(a) An institution seeking the Secretary's review of a
final audit determination or a final program review deb:anima-
tion shall file a written request for review with the designated
ED official issuing the final audit determination or final pro-
gram review determination.

(b) The institution shall file its request for review and
any records or materials admissible under the terms of Secs.
668.116 (e) and (f) of this subpart, no later than 45 days from
the date it receives the final audit determination or final
program review determination.

(c) The institution shall attach to the request for review
a copy of the final audit determination or final program review
determination, and shall-

(1) Identify the issues and facts in dispute; and

(2) State the institution's position together with the
pertinent facts and reasons supporting that position.

14.

(Authority: 20 U.S.C. 1094)

(Approved by OMB under Control Number 1840-0592)

Sec. 668.114 Notification of hearing.

(a) Upon receipt of an institufion's request for review,
the designated ED official arranges for a hearing on the
record before an administrative law judge.

(b) Within 30 days of the designated ED official%
receipt of an institution's request for review, the administra-
tive law judge establishes a schedule for the submission of
briefs by both the institution and the designated ED official.

(c) The submission of briefs and of accompanying
evidence admissible under the terms of Secs. 668.116 (e)
and (f) shall be scheduled to occur no later than 120 days
from the date upon which the administrative law judge
notifies the institution under paragraph (b) of this section.

(Authority: 20 U.S.C. 1094)

Sec. 668.115 Preheating conference.

(a) In the event that the administrative law judge con-
siders a prehearing conference necessary, he may convene
a preheating conference.

(b) The purpose of a preheating conference is to allow
the parties to settle or narrow the dispute. A preheating
conference consists of-

(1) A telephone conference call;

(2) An informal meeting of the parties with the admin-
istrative law judge; or

(3) The submission and exchange of written materials
by the parties.

(c) All preheating conferences requiring appearances
by the parties shall take place in the Washington, D.C.
metropolitan area.

(Authority: 20 US.C. 1094)

Set:. 668.116 Hearing on the record.

(a) A hearing on the record is a process condected by
the administrative law ju dge whereby an orderly presentation
of arguments and evidence is made by the parties.

(b) The hearing process consists of the submission of
written briefs to the administrative law judge by the institution
and by the designated ED official, unless the administrative
law judge determines, under paragraph (9) of this section,
that an oral hearing is also necessary.

(c) Each party shall provide a copy of its brief and any
accompanying materials to the opposing party simultane-
ously with the filing of its brief and materials with the admin-
istrative law judge.

(d) An institution requesting review of the final audit
determinafion or final program review determination issued
by the designated ED official shall have the burden of proving
the following matters, as applicable-

7,Si ./
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(1) That expenditures questioned or disallowed were
proper;

(2) That the institution complied with program require-
ments,

(e)(I) A party may submit as evidence to the adminis-
trative law judge only materials within one or more of the
following categories:

(i) ED suck reports and audit work papers for emits
performed by the United States Education Department Of-
fice of Inspector General.

(ii) Institutional audit work papers, records, and other
materials, if the institution provides those work papers,
records, or materials to ED no later than the date by which it
was required to file its request for review in accordance with
Sec. 668.113.

(iii) ED program review reports and work papers for
program reviews.

(iv) Institutional records and other materials provided
to ED in response to a program review, if the records or ma-
terials were provided to ED by the institution no later than the
date by which it was required to file its request for review in
accordance with Sec. 668.113.

(v) Other ED records and materials if the records and
materials were provided to the administrative law judge no
tater than 3 days after the institution's filing of its request for
review.

(2) A party desiring to submit as evidence any mate-
rials described in paragraph (e)(1) of this section shall submit
that evidence with its initial brief.

(f) The administrative law judge shall accept only
evidence that is both admissible and timely under the terms
of paragraph (e) of this section, and relevant and material to
the appeal. Examples of evidence which shall be deemed
irrelevant and immaterial except upon a clear showing of
probative value respecting the matters described in para-
graph (d) include-

(1) Evidence relating to a period of time other than the
period of time covered by the audt or program review;

(2) Evic-ance relating to an audit or program review of
an institution other than the institution bringing the appeal, or
the resolution thereof; and

(3) Evidence relating to the current practice of the
institution bringing the appeal in the program areas at issue
in the appeal.

, (g)(I) The administrative law judge may schedule an
oral argument if he determines that an oral argument is
necessary to clarify the issues and the positions of the parties
as presented in the parties' written submissions.

(2) In the event that an oral argument is conducted, the
designated ED official shall make a transcribed record of the
proceedings and shall make that record available to the
institution upon its request and upon its payment of a fee

consistent with that prescribed under the Department of
Education Freedom of Information Act regulations (34 CFR
Part 5).

(h) Any oral argument shall take place in the Washing-
ton, D.C. metropolitan area.

(i) Either party may be represented by counsel.

(Authority: 20 U.S.C. 1094)

Sec. 688.117 Authority and responsibilities of the
administrative law judge.

(a) The administrative law judge regulates the course
of the proceedings and the conduct of the parties following a
request for review and takes all steps necessary to conduct
fair and impartial proceedngs.

(b) The administrative law judge is not authorized to
issue subpoenas or compel discovery, as provided for in the
Federal Rules of Civil Procedure.

(c) The administrative law judge shall take whatever
measures are appropriate to expedite th e pro ceedin g s. These
measures may include, but are not limited to, one or more of
the following:

(1) Scheduling of conferences.

(2) Setting time limits for oral arguments and the
submission of briefs.

(3) Terminating the hearing process and issuing a
decision against a party if that party does not meet time limits
established by the administrative law judge.

(d) The administrative law judge is bound by all
applicable statutes and regulations. The administrative law
judge may not-

(1) Waive applicable statutes and regulations; or

(2) Rule them invalid.

(Authority: 20 U.S.C. 1094)

Sec. 668.118 Decision of the administrative law judge.

(a) Upon review of the parties' written submissions
and termination of the oral argument if one is held, the
administrative law judge issues a written decision.

(b) The administrative law judge's decision states and
explains whether the final audit determination or final pro-
gram review determination issued by the designated ED
official was supportable, in whole or in part.

(c) The administrative law judge bases any findings of
fact only on evidence properly presented before him, on
matters given official notice, or on facts stipulated to by the
parties,

(Authority: 20 U.S.C. 1094)

Sec. 668.119 Appeal to the Secretary.
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(a) Within 15 days of its receipt of the initial decision
of the administrative law judge, a party wishing to appeal the
decision shall submit a brief or other written material to the
Secretary explaining why the decision of the administrative
law judge should be overturned or modified.

(b) The party appealing the initial decision shall,
simultaneously with its filing of the appeal, provide the
opposing party with a copy of its brief or other written
material.

(c) In its brief to the Secretary, the party appealing the
initial decision may submit proposed findings of fact or
conclusions of law. However, the proposed fincfings of fact
must be supported by-

(1) The admissible evidence already in the record;

(2) Matters that may be given official notice; or

(3) Stipulations of the parties

(d) The opposing party shall file its response to the
appeal, if any, with the Secretary within 15 days of that party's
receipt of the appeal to the Secretary.

(e) The opposing party shall, simultaneously with the
filing of any response, provide a copy of its response to the
appeal to the party appealing the initial decision.

(f) Neither party may introduce new evidence on
appeal.

(Authority: 20 U.S.C. 1094)

Sec. 668.120 Decision of the Secretary.

(a) Following an appeal from the administrative law
judge's initial decision, the Secretary issues a decision that
affirms or, for good cause shown, modifies, remands, or
overturns the initial decision of the administrative law judge.

(b) If the Secretary modifies, remands, or overturns
the initial decision of the administrative law judge, the Secre-
tary issues a decision that-

(1) Includes a statement of the reasons for this action;

(2) Is provided to both parties; and

(3) Unless the decision is remanded to the administra-
tive law judge for futher review or determination of fact,
becomes final upon its issuance.

(Authority: 20 U.S.C. 1094)

Sec. 668.121 Final decision of the Department.

(a) In the event that the initial decision of the adminis-
trative law judge is appealed, the decision of the Secretary is
the final decision of the Department, unless the administra-
tive law judge's decision is remanded by the Secretary.

(b) In the event that the initial decision of the adminis-
trative law judg e is not appealed within the time limit specified
in Sec. 668.119 (a), the initial decision automatically be-
comes the final decision of the Department.

(Authority: 20 U.S.C. 1094)

Sec. 668.122 Determination of filing, receipt, and
submission dates.

(a) The request for review, appeals, and other written
submissions referred to in this subpart may be either hand-
delivered or mailed.

(b) All mailed written submissions referred to in this
subpart shall be mailed by certified mail, return receipt
requested.

(c) Determination of filing, receipt, or submission
dates shall be based on either the date of hand-delivery or the
date of receipt indcated on the original U.S. Postal Service
return receipt.

(Authority: 20 U.S.C. 1094)

Sec. 668.123 Collection.

To the extent that the decision of the Secretary sus-
tains the final audit determination or final program review
determination, ED will take steps to collect the debt at issue
or otherwise effect the determination that was the subject of
the request for review.

(Authority: 20 U.S.C. 1094)

[FR Doc. 87-18352 Filed 8-11-87; 8:45 a.m.)

(Authority: 20 U.S.C. 1082, 1094)

Appendix A-Track Record Disclosure Forms

This appendix provides forms for institutions to use to
disclose to prospective students the information required by
34 CFR 668.44(c)(1)(ii) through (iv). The use of these forms
is required by 34 CFR 668,44(f).

An institution shall use Form 1 in connection with a
program offered for a vocational, trade, or career occupation
for which there exists a State licensure or certification exami-
nation required by the State for employment in the occupa-
tion. For all other programs for which disclosures under 34
CFR 668.44(c)(1)(ii) through (iv) are required, the institution
shall use Form II.

Form I:

HOW OUR STUDENTS ARE DOING

To help you make a good decision about whether to
sign up for (name of program), (name of in stitution)wants you
to know that, according to the latest information

%, or of the students in this program
scheduled to graduate in (year) wmt on to graduate;

' %, or of the students scheduled to gruduate
in that year have found jobs in (name of occupation or field for
which training is offered); and
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%, or of the students of this program taking
the (name of test) administered by the State of (name of State
M which the program is being offrired to the student) in (year)
passed that examination.

I have read and understood the graduation rate,
licensing or certification examination pass rate, and job
placement rate information provided above.

Date

(Prospective studenrs signature)

'We have been told by of the students that were
scheduled to graduate in that year that, even though they
graduated, they decided not to look for a job in that occupa-
tion. Also, of the students scheduled to graduate In that
year have not responded to our job placement questionnaire,
sc we do not know whether they have found jobs or not.

Form U

HOW OUR STUDENTS ACM DOING

To help you make a good decision about whether to
sign up for (name of program), (name of in stitution) wants you
to know that, according to the latest information

%, or of the students in this program sched-
uled to graduate in (year) went on to graduate; and

%, or of the students scheduled to graduate
in that year have found jobs in (name of occupation or field for
vtich training is offered).

I have read and unoerstooc: the graduation rate and
job placement rate information provided above.

Date

(Prospective student's signature)

'We have been told by of the students scheduled to
graduate in that year that, even though they graduated, they
decided not to look for a job in that occupation. Also, of
the students scheduled to graduate in that year have not
responded to our job placement questionnaire, so we do not
know whether they have found jobs or not.

Appendix B-Standards for Audit of
Governmental Organizations, Programs,
Activities, and Functions (GAO)

Part III Chapter 3-Independence

t

(a) The Third general standard for governmental
auditing is: In matters relating to the audit work, the audit
organization and the incividual auditors shall maintain an
independent attitrade.

(b) This standard places upoo the auditor and the
audit organization the responsibility for maintaining sufficient
independence so that their opiniors, conclusions, judg-
ments, and recommendations will be impartial. If the auditor
is not sufficiently independent to produce unbiased opinions,
conclusions, and judgments, he should state in a prominent
place in the Emit report his relationship with the organization
or officials being auclited.\ 1 \

(c) The auditor should consider not only whether his or
her own attitude and beliefs permit him or her to be independ-
ent but also whether there is anything about his or her
situation which would lead others to question his or her
independence. Both situations deserve consideration since
it is important not only that the aucitor be, in fact, independent
and impartial but also that other persons will consider him or
her so.

(d) There are three general classes of impairments
that the auditor needs to consider; these are personal,
external, and organizational impairments. If one or more of
these are of such significance as to affect the auditors ability
to perform his or her work and report its results impartally, he
or she should decline to perform the audit or indicate in the
report that he or she was not fully independent.

Personal Impairments

There are some circumstances in which an aucitor
cannot be impartial because of his or her views or his or her
personal situation. These circumstances might include:

1. Relationships of an official, professional, and/cr
personal nature that might cause the auditor to limit the
extent or character 0 the inquiry, to limit &closure, or to
weaken his or her findings in any way.

2. Preconceived Ideas about the objestive or quality of
a particular operation or personal likes or dislikes of individu-
als, groups, or objectives of a particular program.

3. Previous involvement in a decisionmaking or
management capacity in the operations of the govemmenial
entity or program being audited.

4. Biases and prejudices, including those induced by
political or social convic!ions, which result from employment
in or loyalty to a particular group, entity, or level of govern-
ment.

\11 If the auditor is not fully independent because he or she is
an employee of the audited entity, it will be adequaie disclo-
sure to so indicate. If the auditor is a practicing certified public
accountant, his or her conduct should be governed by the
A1CPA "Statements on Auditing Procedure.'
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5. Actual or potential restrictive influence when the
auditor performs preaudit work and subsequently performs a
post audit.

6. Financial interest, direct or indirect, in an organiza-
tion or facility which is benefiting from the audited programs.

Extemal Impairments

External factors can restrict the audit or impinge on the
auditors ability to form independent and objective opinions
and conclusions. For example, under the followinj condi-
tions either the audit itself could be adversely affected ur the
auditor would not have complete freedom to make an inde-
pendent judgmentZ

1. Interference or other influence that improperly or
impruduntly eliminates, restricts, or modifies the scope or
character of the audit.

2. Interference with the selection or application of
audit procedures or the selection of activities to be examined.

3. Denial of access to such sources of information as
books, records, and supporting documents or denial of op-
portunity to obtain explanations by officials and employees of
the governmental organizations, program, or activity under
audit.

4. Interference in the assignment of personnel to the
audit task.

5. Retaliatory restrictions placed on funds or other
resources dedicated to the audit operation.

6. Activity to overrule or significantly influence the
auditors judgment as to the appropriate content of the audit
report.

7. Intruances that place the auditor's continued em-
ployment in jeopardy for reasons other than competency or
the n?ed for audit services.

8. Unreasonable restriction on the time allowed to
competently complete an audit assignment.

Organizational Impairmants

(a) The auditor s independence can be affected by his
or her place within the organizational structure of govern-
ments. Auditors employed by Federal, State, or local govern-
ment units may be subject to policy direction from superiors
who are involved either drectly or indiredy in the govern-
ment manegement process. To achieve maximum inde-
pendence such auditors and the audit organization itself not
only should report to the highest practicable echelon within
their government but should be trrganizationally located
outside the line-management function of the entity under
audit.

\21Some of these situations may,constitute justifiable limita-
tions on the scope of the work. In such cases the limitation
should be identified in the auditors report.

(b) These auditors should also be sufficiently re-
moved from political pressures to ensure that they can
conduct th eir auditing objectively and can report th eir conclu-
s ions completely without fear of censure. Whenever feasible
they should be under a system which will place decisions on
compensation, training, job tenure, and advancement on a
merit basis.

(c) When independent public accountants or other
independent professionals are engaged to perform work that
includes inquiries into compliance with applicable laws and
regulations, efficiency and economy of operations,or achieve-
ment of program results, they should be engwed by some-
one other than the officials responsible for the cfirection of the
effort being audited. This practice re...oves the pressure that
may result if the auditor must criticize the performance of
those by whom he or she was engaged. To remove this
nbstacle to independence, governments should arrange to
I.ave auditors engaged by officials not directly involved in
operations to be audited.

Appendix C-Appendix I, Standards for Audit
of Governmental Organizations, Programs,
Activities, and Functions (GAO)

Qualifications of Independent Auditors Engaged by Govern-
mental Organizations

(a) When outside auditors are engaged far assign-
ments requiring the expression of an opinion on financial
reports of governmental organizations, only fully qualified
oublic accountants should be employed. The type of quali-
fications, as stated by the Comptroller General, deemed
necessary for financial audits of govemmental organizations
and programs is quoted below:

'Such audits shall be conducted' by independent
certified public accountants or by independent licensed public
accountants, licensed on or before December 31, 1970, who
are certified or licensed by a regulatory authority of a State or
other political subdivision of the United States: Except that
independent public accountants licensed to practice by such
regulatory authority after December 31, 1970, and persons
who although not so certified or licensed, meet, in the opinion
of the Secretary, standards of education and experiance
representative of the highest prescribed by the licensing
authorities of the several States which provide for the con-
tinuing licensing of public accountants and which are pre-
scribed by the Secretary in appropeate regulations may
perform such audits until December 31, 1975; Provided, That
if the Secretary deoms it necessary in the public interest, he
may prescribe by regulations higher standards than those
required for the practice of public accountancy by the regu-
latory authorities of thn `States."111

111 Letter (3-148144, September 15, 1970) from the Comp-
troller General to the heads of Federal departments and
agencies The reference to "Secretary" means the head of
the department or agency.
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(b) The standards for examination and evaluation re-
quire consideration of applicable laws and regulations in the
auditors examination. The standards for reporting require a
statement in the auditor% report regarding any significant
instances of noncompliance disclosed by his or her examina-
tion and evaluation work What is to be included in this
statement requires judgment. Significant instances of non-
compliance, even those not resulting in legal liability to the
audited entity, should be included. Minor procedural non-
compliance need not be disclosed.

(c) Although the reporting standard is Generally on an
exception basisthatonly noncompliance need be reported
it should be recognized that govemmental entities often want
positive statements regarding whether or not the auditors
tests disclosed instances of noncompliance. This is particu-
larly true in grant programs where authorizing agencies
frequently want assurance in the aucfitors report that this
matter has been considered. For such audits, auditors
should obtain an understanding with the authorizing agency
as to the extent to which such positive comments on compli-
ance are desired. When coordinated audits are involved, the
audit program should specify the extent of comments that the
auditor is to make regmrding 3mpliance.

(d) When noncompliance is reported, the auditor
should place the findings in proper perspective. The extent
of instances of noncompliance should be related to the
number of cases examined to provide the reader with a basis
for judging the prevalence of noncompliance.

Appendix DDefautt Reduction Measures

This appendix describes measures that an institution
with a high default -ate under the GSL and SLS programs
should find helpful in reducing defaults. An institution with a
fiscal year default rate that exceeds tho threshold rate for a
limitation, suspension, or termination action under Sec. 668.15
may avoid those sanctions by demonstrating that it has made
a ddigent effort to implement the measures included in this
Appendix. Other institutions should strongly consider taking
these steps as well.

To reduce defaults, the Secretary recommenes that
the institution take the following measures:

I. Measures to Reduce Defaults by Dropouts

1. Revise admission policies and screening practices,
consistent with applicable State law, to ensure that students
enrolled in the insstution, especially those admitted under
"ability to benefir criterion or those in need of substantial
remedial work, have a reasonable expectation of succeeding
in their programs of study.

2. Improve the availability and effectiveness of aca-
demic counseling and other support services to decrease
withdrawal rates, particularly with respect to academically
high-risk students.

3. In consultation with the cognizant accrediting body,
attempt to reduce its withdrawal rate by improving its curric-
uk, facilities, matedals, equipment, qualifications and size of
familty, and other aspects of its educatior-J program.

4. Increase the frequency of reviews of in-school
status of borrowers to ensure the institution's prompt recog-

nition of instances in rihich borrowers withdraw without
notice to the institution.

5. Implement a compensation structtr e for commis-
sion ed enroPment representatives and salesmen under which
a representative or sak.cman earns no more than a nominal
commission for enrolling students that never attend school,
and progressively greater commissions for students who
remain in school for substantial periods.

6. Implement a pro rata refund policy, as defined in 34
CFR 682.606(b)(2) and (c).

7. Delay certification of a first-time borrowers loan
application, as described in 34 CFR 682.603(c).

8. Except in the case of a program of study by
correspondence, require each first-time student borrower to
endorse the loan check at the institution, and pick up at the
institution any ban proceeds remaining after deduction of
in s tirutbnal charges.

II. Measures to Reduce Defaults Related to Borrow-
ers' Difficulty Fincfing Empbyment

1. Expand its job placement program for its students
by, for example, increasing contacts with local employers,
counseling students in job search skills, and exploring with
local employers the feasibility of establishing internship and
cooperative education programs.

2. In consultation with the cognizant accrecGting body,
attempt to improve its job placement rate and licensing
examination pass rate by improving its curricula, facilities,
materials, equipment, qualifications and size of faculty, and
other aspects of Ls educational program.

3. Establish a liaison for job information and place-
ment assistance with the local office of the United States
Employment Service and the Private Industry Council sup-
ported by the U.S. Department of Labor.

III. Measures To Improve Borrowers' Understanding
and Respect for the Loan Repayment Obligation

1. In cooperation with the lender and in compliance
frith law, including the Fair Debt Collection Practices Act, if
applcable, con. 1 each borrower with respect to whom the
lender has requu.ted preclaims assistance from the guaran-
tee agency to urge the borrower to repay the loan end to
emphasize the consequences of default listed in item
II15(a)(3)(ii), below, by means of telephone contacts and
letters sent "Forwerding and Address Correction Requested."

2. In cooperation with the lender and in compliance
with law, including the ;:air Debt Collection Practices Act, if
applicable, contact a borrower during the grace period in
order to-

(i) Remind the borrower of the importance of the
repayment obligation and of the consequences of default
listed b item III.5(a)(3)(H), below, by means of telephone
contacts and letters sent "Forwarding and Address Correc-
tion Requested"; and

(ii) Update the institution's records regarding the
borrowers address," telephone number, employer, and
empkyers address.
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3. At the time of a borrower's admission to the institu-
tion, obtain information from the bornmer regarcing refer-
ences and family members beyond those provided on the
lean application, to enable the institution to providethe lender
with a variety of ways to locate a borrower who later relocates
without notifying the lender.

4. Require an enrollment representative or salesman
to explain carefully to a prospective student that, except in the
case of a loan made or originated by the institution, the
student's dissatisfaction with, or nonreceipt of, the educa-
tional services being offered by the institution does not
excuse the borrower from repayment of any GSLor SLS loan
macie to the borrower for enrollment at the institution.

5. Conduct the following counseling activities in addi-
tion to those described in 34 CFR Part 682, Subpart F:

(a) As part of the initial loan counseling provided to a
GSL or SLS borrower

(1) Provide information to the borrower regarcling, and
through the use of a written test and intensive additional
coueseling for those who fail the test, ensure the borrower's
comprehension of, the terms and conditions of GSL and SLS
program loans, including

(i) The stated interest rate on the borrower's loans;

(ii) The applicable grace period provided to the bor-
rower and the approximate date the first installment payment
will be due;

(iii) A description of the charges imposed for failure of
the borrower to pay all or part of an installment payment w hen
due; and

(iv) A description of any charges that may be imposed
as a consequence of default, such as liability for experres
reasonably incurred in attempts by the lender or guarantee
eg3ncy to collect the loan, including attorneys fees;

(2) Explain the borrower's rights and responsibilities in
the GSL and SLS loan programs including

(i) The borrower's responsibility to inform his or her
lender immediately of any change of name, address, tele-
phone number, or Social Security number;

(ii) The borrower's right to deferment, cancellation or
postponement of repayment, and the procedaes for obtain-
ii.g those benefits;

(iii) The borrower's responsibility to contact his or her
lender in a timely manner, beforu the due date of any
payment he or she cannot make; and

(iv) The availability of forbearance under thecircum-
stances and procedures described in 34 CFR Part682;

(3) Provide to the borrower

(I) (A) General information on the average indebted-
ness of student borrowers who have obtained GSL or SLS
program loans for attendance at that institution and the
average amount of e required monthly payment baser:: on

k,
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that indebtedness; or

(B) The estimated balance owed by the borrower on
GSL and SLS loans, and the average amount of a required
monthly payment based on that balance; and

(ii) Detailed information regarding the consequences
of the failure to repay the loan, inclucling a damaged credit
ratng for at least 7 years, loss of generous repayment
schedule and deferment options, possible seizure of Federal
and State income tax refunds due, exposure to civil suit,
liability for collection costs, possible referral of the account to
a collection agency, garnishment of wages if the borrower is
a Federal employee, and loss of eligibility for further Federal
Tide IV student assistance.

(4) Review the repayment options (e.g., loan consoli-
dation, re7..ancing) available to the borrower;

(5) Explain the sale of loans by lenders and the use by
lenders of outside contractors to service loans; and

(6) Provide general information on budgeting of living
expenses and other aspects of personal financial manage-
ment.

(b) As part of the exit counseling provided toa GSL or
SLS borrower

(1) Provide the counseling and testing described in
paragraph (a) for the initial loan counseling;

(2) Provide a sample loan repayment schedule based
an the borrower's total loan indebtedness for attendance at
that institution;

(3) Provide the name and address of the borrowers
lender(s) accorcling to the institution's records;

(4) Provide guidance or i the preparation of correspon-
dence to the borrower's lender(s) and completion of defer-
ment forms; and

(c) Obtain information from the borrower regarding the
bonowers address, the address of the borrower's next-of-
kin, and the name and address of the borrower's expected
employer.

6. Use available audio-visual materials, such as vid-
eos and films, to enhance the effectiveness of its initial and
exit counseling.

IV. General

1. Conduct an annual comprehensive self-evaluation
of its administration of thu Title IV programs to identify
institutional practices that should be modified to recluce
defaults, and then implement those modifications.

Note.-This appendix is not to be codified in the Code
of Federal Regulations.
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Appendix-Summary of Comments and
Responses

June 5. 1989 Federal Realkter

Section 668.15 Additional factors for evaluating
administrative capability.

Comments: The majority of commenters objected tr,
the provisions in this section that would authorize the i liga-
tion of an LST action against a school with a GSL and SLS
default rate greater than 20 percent. Many commenters
objected to use of this criterion to eliminate a school from
participation in all Federal -student financial aid programs.
They believed that this factor ralone was not an adequate
indicator of a school's administrative capability. Many com-
menters also believed that a school should have the option
of implemenong a default redueln plan to reduce its default
rate prior to action by the Secretary to terminate the school.

Discussion: Several changes have been made. The
.Se'etary has revised this section to implement a multi-tiered
approach that authorizes the initiation of an LST action
beginning in 1991 if the school's default rate exceeds 60%
(this standard to be lowered to 40% in increments of 5% by
1995), or if that rate exceeds 40% and has not been reduced
by an increment of at least 5% from the preceding years rate.
Under Sec. 682.604 and 682.606, schools with default rates
over 30% would be subject to two mandatory default reduc-
tion measuresa pro rata refund policy and delayed certifi-
cation of loan applications for first-time borrowers. Finally,
under this section, schoois with default rates over 20% would
be required to implement default mar agement plans estab-
lished by the Secretary on a case-by-case basis, with com-
ponents of the plan being drawn from Appendix D, recom-
mendations of the school and guarantee agencies, and other
sources. The school would be provided an opportunity for an
informal hearing prior to imposition of a plan.

Comments. Several commenters disagreed with the
use of a fiscal year default rate. They thought that a cumula-
tive rate or a rate that reflected a longer time frame would be
more equitable. Other commenters urged the use of a dollar-
based rata, rather than a borrower-based rate, and a number
of commenters urged that the rate take account of post-
default collections. Some commenters also expressed con-
cern about the quality of available data on defaults.

Discussion: No change has been made. The Secre-
tary believes that using a fiscal year default rate is more
equitable than using a cumulative rate because it does not
penalize a school for a high default rate incurred before it took
steps to reduce defaults. Indeed, the positive results of
actions taken by a school to reduce its default rate would be
readily evident from its fiscal year rates, but not from its
cumulative rate. Further, a default that tat, as place more than
two years after the borrower leaves school is unlikely to be
attributable to the actions of the school and should therefore
not be charged to the school.

A borrower-based rate has been retained in prefer-
ence to a 'dollar-based rate to avoid numerous technical
issue inherent in the latter approach, such as the calculation
of outstanding balances, attribution of payments, capitaliza-
tion of interest, and the like. A dollar-based rate would also
tend to unfairly and artificially reduce the rates for longer
programs, since graduates of those programs have loan

balances that are much larger, relative to the loan balances
of default-prone dropouts, than the graduates of shorter
programs. Recognizing past problems with the quality of
default-related data submitted to the Department by guaran-
tee agencies, the Secretary has recently revised the report-
ing requirements for guarantee agencies to t nsure that the
data collected from all guarantee agencies on which actions
would be taken under these regulations is both accurate and
complete.

Comments: One commenter asked how deferments
are treated in the default rate calculation.

Discussion: No change has been made. It is the entry
of a loan into repayment that is relevant to the default rate
calculation. Subsequent deferments are considered as
falling within the repayment period. The end of a deferment
period does not result in the borrower 'entering repayment,'
even though the duty to make payments resumes at that
time, since the borrower is considered to have been in
repayment throughout the deferment period. Thus, a defer-
ment granted a borrower after entering repayment on a loan
in a given fiscal year is ignored in calculating the school's rate
for that fiscal year. This is necessary both because not all
deferments appear on the "tape dump (the current source of
the Secretary's default information) and because a default by
a borrower after leaving deferment status may be too re-
moved in time from the borrowers attendance at the school
to be fairly charged to the school.

Comments: Many commenters claimed that it is unfair
to place the burden of proof on the school to justify a high
default rate. One commenter representing numerous lend-
ers supported placing the burden of proof on the school, but
recommended that a 50% default tate be used to trigger this
rather than the 20% rate proposed in the NPRM. Many
commenters objected to exclucing the composition of the
student body as an acceptable explanation for a high default
rate. Other commenters wanted schools to have the option to
deny certification of a loan, as well as require cosigners or
credit checks for borrowers, to enable them to refuse loans
to likely defaulters.

Discussion:A change has been made. Section 668.90
has been revised to clarify the defense that may be used to
avoid LST sanctions. The Secretary believes that the burden
of proof is appropriately placed on the school to demonstrate
its administrative capability when a high default rate gives
rise to a strong inference that this capability is laaing. At the
high default rates specified in the final rule, this inference
clearly arises. The recommendation that schools be allowed
to require cosigners or credit checks, and to refuse to certify
applications for otherwise eligible Stafford and SLS borrow-
ers, would require legislative changes to implement, and thus
are beyond the scope of these regulations.

Comments: Several commenters were disturbed by
the possibility that schools with very few borrowers would be
subject to sanctions based on their default rates.

Discussion' A change has been made. The Secretary
recognizes that schools with very few borrovers could be
placed at a casadvantage i they are judged under the default
rate formula outlined in the NPRM, so he has revised that
provision to evaluate a School with 30 borrowers or less
entering repayment in a fitcal year based on a 'rolling' th ree-
year average default rate. In addition, it should be noted that
an LST action allot by this regulation ag: inst high default
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rate schools is not mandatory, and could be declined if a
school's default volume is so low that the Depattment's
resources would be more effectively employed in otherways.

Comments:A number of commenters recommended
that the default rate calculation not treat as defaults, loans on
which the borrowers begin or resume repayment after de-
fault.

Discussion: No change has been made. The fiscal
year default rate is designed to yield information es to a
school's performance in default-related matters. The use of
post-default collection information would reduce the useful-
ness of the rate for this purpose by introducing factors
unrelated to a school's default-related performance, such as
the guarantor's effectiveness in collecting defaulted loans.

Comments: Several commenters asked whether a
school would be given -credir for defaulted loans that are
purchased by that institution.

Discussion: A change has been made. The Secretary
believes that a payment made by a school or related party to
avoid a default is not an appropriate basis forexcluding a loan
from a school's default rate, and has revised this section to
reflect that position.

Section 668.22 Distribution formula for institutional
refunds and for repayment of disbursements made to
the student for non-Institutional costs

Comments: A number of commenters suggested that
it would be inappropriate and unfair to establish, under
proposed Sec. 668.22(a)(3) (1) and (ii), two distinct refund
attribution formulas-one for GSL, SLS, and PLUS loan recipi-
ents, and one for other students.

Discussion: A change has bsen made. Since the
proposed revisions to Sec. 668.22 were based on the appli-
cation of a pro rata requirement to all schools, these regula-
tions do not revise current Sec. 668.22. Pursuant to Sec.
682.606(b)(2) of these final regulations, a scheol is required
to adopt a pro rata refund policy as one of two 'core* default
reduction measures only if its default rate exceeds 30%, and
then only for certain borrowers and academic periods.

Section 668.44 Institutional Information

Comments: A number of comnanters suggested that
the disclosures required by Sec. 668.44 (c) through (f) of the
NPRM should be reserved for institutions having 'unaccept-
able" default rates. Many commenters agreed that the disclo-
sures are needed, but suggested that they apply to all
programs and all schools. Several commenters supported
the Secretary's proposal to target these disclosures to voca-
tional training programs, particularly given the aggressive
marketing techniques employed by many trade and technical
schools.

Discussion: No change has been made. Whia the
preAions of current Sec. 668.44 (a) and (b) are applicable
to e. schools, the Secretary believes that the dropout rate,
placement rate, and State licensing examine& pass rate
disclosures, specified in Sec. 668.44 (c) through (f), should
be mandated only for a school that offers either in under-
graduate non-baccalaureate track; program or another pro-
gram (whether or not undergraduate non-baccalaureate) for
which it makes a claim regarding job placement in order to
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attract prospective students. As stated in the preamble to the
NPRM, the Secretary believes that adequate and accurate
information on these matters is of critical importance to
prospective students evaluating the quality of such pro-
grams. It should:a noted that the provisions of Sec. 668.44
(c) through (f) would not apply to a program that is primarily
intended as preparatory for, and acceptable towards, a
baccalaureate or equivalent level degree (e.g., Associate of
Arts degree programs offered by community colleges), as
distinguished from a course of study designed to provide a
complete vocational training program.

Comments: Many commenters expressed concerns
about the administrative burden imposed by the infontalon
collection and cfisclosure activities required by Sec. 668.44
(c) through (e), and by the requirement thata school utilize
and maintain the forms required by Sec. 668.44(f) and
Appendix A to Part 668. As a result a number of commenters
recommended that the disclosures specified in the NPRM
only be required of schools having unacceptable default
rates.

Discussion: No change has been made. By statute, a
school must disclose dropout rate, placement rate, and State
licensing examination rate information forany program s as to
which the school makes a marketing claim regarcfing job
placement. See section 487(a)(8) of the HEA. This require-
ment applies to high default and low default schools alike.
Given the fact that undergraduate nonbaccalaureate voca-
tional training programs are marketed and purchased almost
exclusively for their value in imparting employable vocational
skills, the intent of section 487(b)(6) can be achieved only if
the information fisted in Sec. 668.44 (c) through (f) is ds-
closed for each program of that type. Moreover, it is apparent
that the market forces that should operate to reward effective
programs and weed out the ineffective ones are not currently
working. The Secretary believes that more informed con-
sumer choice will do much to correct that problem, and
thereby substantially reduce defauh, but this can only be
accomplished if consumers have a ,ss to the information
required under these provisions for all programs of this
nature, good and bad. The Secretary, in Sec. 668.44(f), has
also specified that the required information described in Sec.
668.44(c) (2) through (4) be disclosed to prospective stu-
dents using the "track record* disclosure forms contained in
Appendix A. The Secretery believes that the use of a stan-
dardized form, in an easy-to-read format and in language that
can be readily understood by all students, will greatly en-
hance prospective student's ability to fully consider the
information provided, and to compare the various programs
in which he or she may be interested.

Co mments: One com mer r indiceted that a variety of
factors could affect the decision of a graduate not to seek
employment :n the occupation for which the training was
offered by the school. The commenter argued that the job
placement rate calculation specified in Sec. 368.44(c)(3)
should exclude these graduates.

Discussion: A change has been made. The Secretary
agrees that there may be valid reasons why a graduate of a
program does not seek employment in the occupation for
which the training was offered. Section 668.44(c)(3) of these
final regulations has been revised to allowa school to note in
its disclosure the number of graduates who state in writing
that they have chosen not to seek employent in the occupa-
tion for which they were trained. However, this provision does
not allow the school to include a graduate who discontinues



seeking such employment after an unsuccessful search.

Comments: One commenter recommended that the
'completion rate' calcu'ation in Sec. 668.44(c)(4) include as
completions borrowers who leave school to accept employ-
ment in the occupation for which the training was offered.

Dfscussion: A change has been made. Section
668.44(c)(4) has been revised to include as completions in
the completion rate calculation those students who have not
successfully completed the program (i.e., graduated), but
who have obtained full-time employment in the occupation
for which the training was offered within 150% of the normal
time for completion of the program.

Comments: One commenter suggested that, in using
the documents specified in Appendix A to Part 668, as
required by Sec. 668.44(1), accommodation should be made
for institutions that serve largely Spanish-speaking popula-
tions.

Discussion: A change has been made. Section
668.44(f) has been revised to permit the use of a foreign
language version of the forms tor students whose primary
language is not English.

Comments: One commenter recommended that the
Secretary, as part of these default reduction measures,
require lenders to &dose to borrowers information about
the role that secondary markets play in the GSL, SLS, and
PLUS programs. The commenter also suggested that lend-
ers be required to give notice to the guarantor, the school,
and the student whenever a loan is sold or transferred to
another eligible lender.

Discussion: No change has been made. While the
Secretary agrees with the concems expressed by the com-
menter, the suggestions are not within the scope of the final
regulations. A separate NPRM, in which these issues will be
addressed, is currently under development.

Section 668.90 Initial and final decislons-appeals

Comments: The comments received for this section
mirror td the comments made under Sec. 668.15. The major
issues addressed by commenters were the use of a 20%
default rate as a trigger to limit, suspend, or terminate an
institution from participation in all Title IV programs, the use
of a fiscal yes:default rate, and the relevance of the cameo-
sitioa of a school's student body.

Discussion: A change has been made. These issues
have been addressed in the preamble and elsewhere in this
Appendix. This section has been revised to include the
elements of the Appendix D defense that a school may prove
to avoid LST sanctions. This defense prevents termination of
a school if the school shows that it has acted diligently to
implement the default reduction measures described in
Appendix D of Part 668.

Appendix DDetsult Reduction Measures

Comments: The Secretary received broad support for
the idea that a school with a high default rate should adopt
default reduction measures such as those contained in
Appendix D. A number of school commenters noted that
many of these measures were already part of the standard
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procedures. Many commenters were concemed about the
administrative burden that would be imposed on a school
performing some of these measures.

Discussion: A change has been made. To assist
sdrools in identifying those measures appropriate for their
circumstances, the Secretary has grouped the measures
according to the cause of default that each is meant to
address. Any school with a default rate over 20% could be
required to implement a default management plan containing
some of the measures in Appendix D, as well as other
appropriate defautt reduction steps. These steps would also
be selected to address the school's circumstances. In this
manner, the Secretary and the school will be able to select
those measures that require only the administrative effort
necessary to adequately and efficiently address the school's
partic--lar causes of default.

Comments: One commenter was concemed that a
school might be prohibited by State law from withholdng an
academic transcript of a former student. Another commenter
argued that withholdng a transcript would be counterproduc-
tive because, in the case of a student seeking employment,
denying a request from a prospective employer for an aca-
demic transcript would prevent the borrower from acquiring
a job, perhaps preventing the borrower from repaying the
loan.

Discussion: A change has been made. The Secretary
concurs with the objections raised and has deleted this
measure from the final regulation.

Comments: Several commenters expressed concern
over the suggestion in Appendix D that schools revise
admission policies, as these policies, in the case of commu-
nity colleges, are sometimes mandated by the State.

Discussion: A change has been made. The final
regulation specifies that the school should revise its admis-
sions policies in a manner that is consistent with applicable
State law.

Comments: Many commenters requested clarifica-
tions about the applicability of the Fair Debt Collection
Practices Act (FDCPA) to a school that followed the recom-
mendation that it contact a borrower during his or her grace
period or after the school received a copy of the lender's
preclaims assistance request to urge the borrower to repay
the loan.

Discussion: No change has been made. This provi-
sion specifies that the school's actions must be consistent
with the FDCPA. The authority to interpret the FDCPA rests
with the Federal Trade Commission (FTC), not with the
Department of Education. In a letter from FTC's Division of
Credit Practices to Louise G. Trubek, Executive Director,
Center for Public Representation, dated September 12,
1988, the FTC indicated that pre-default collection efforts are
not covered by the FDCPA.

Comments: Some commenters argued that, without
notification to the school from the lender or guarantee agency
that a borrower has made payments to resolve a delin-
quency, the school might continue efforts to urge the bor-
rower to make payments after the delinquency is resolved,
thereby damaging the collectibility of the loan. Other com-
menters expressed a more general concem that poorly
informed or timed collection efforts by schools would do more

88.

"7



harm than good.

Discussion: No change has been made. As noted in
the NPRM, this default reduction step should be taken in
cooperation with the lender to avcid confusing the borrower
or damaging the oollectibility of the loan. A school should
always note in its communications with the borrower that, if
the borrower has made payments to cure a delinqUency, the
school's notice should be ignored.

Comments: Several commenters supported the pro-
posal that, under Sec. 68.90, a school witha default rate over
20%, to avoid an LST sanction, would have to justify not
adopting the practice of delaying the certification of a bor-
rower loan application so that the borrowers proceeds were
not delivered to the borrower or credited to the borrowers
account until the borrower had attended the institution for 30-
45 days duting the period for which the loan was made. One
commenter suggested appiying this as a requirement for
high default schools with dropout or cancellation problems.
Numerous other commenters objected to this measure,
expressing concem that it would negatively affectborrowers
who need the proceeds from the loan for living expenses, and
would create cash-flow problems at some schools.

Discussion: A change has been made. Section
682.603(c) has been amended to require each school with a
default rate over 30% to delay certification of the loan
application of each student for his or her first GSLor SLS loan
for attendance at the school. The Secretary believesthat the
potentisl benefit of this measure justifies requiting all schools
with default rates over 30% to take this step.

Deoemkerj , 1987 Federal Reolster

Section 668.12 Institutional participation agreement.

Comment One commenter asked what is meant by
the statement theta participation agreement becomes effec-
tive on the date executed by the Secretary. Three commen-
ters suggested that when a participation agreement has
expired, the effective date of a new participation agreement
should be retroactive to the expiration date of the previous
agreement, especially when there is a change in ownership.
These commenters also expressed the opinion thatbecause
an institution undergoing an ownership change may not
disburse Title IV, HEA funds after its agreement expires, the
lack of a retroactive feature is unfair to students enrolled in
that institution.

Response: A change has been made. The procedure
under which an institution becomes eligible to participate in
the Tide IV, HEA programs is a two-step procedure. Under
the first step, the Departmentof Education determines whether
the applicant institution satisfies the applicable statutory and
regulatory definitions of an eligible postsecondaryinstitution.
Under the second step 'he Departmentdetermines whether
the institution is administratively capable and financially
responsible under Sec. Sec. 668.13 and 668.14. If the
Department determines that the institution qualifies under
both steps, it sends the institution a participation agreement
signed by the Secretary or the Secretary's designee. The in-
stitution had previously signed the agreement as part of the
application process. While the date that the Secretary signs
the agreement IP. the effective date of the agreement, as a
practical matter that date only controls the disbursement of
funds to swdents attending that institution. Thus, an institu-
tion may begin to disburse title IV, HEA program funds to its

eligible students only on or after that date. However, the
students may receive financial aid for the entire payment
period in which the Secretary signed the participation agree-
ment, even lithe payment period began before the date of the
Secretary's signature.

The circumst& as surrounding the eligibility of an
institution that changes ownership resulting in a change of
control require special treatment. The Secretary has revised
Sec. 668.12 to clarify how the effective date of a new
participation agreement applies to an institution in that situ-
ation.

The participation agreement signed by an institution's
previous owner expires on the date that the change of own-
ership resulting in a change in control takes place. To
continue to participate in the Title IV, HEA programs, that
institution must take steps to reaffirm its eligibility and its
certilcation in order to be considered the same institution
after tne change. If the institution under its new ownership
satisfies the Secretary regarcing its eligibility to participate in
the Tide IV, HEA programs, the Secretary enters into a new
participation agreement with the new owners of the institu-
tion.

When a new participation agreement is signed by the
Secretary, the new owner may begin disbursing Title IV, HEA
program funds. Since the Secretary considers that institution
to be the same institution, the new owner ortinarily may
disburse funds to students who were enrolled beginning with
the payment period in which the change of ownership took
place, even if that payment period ended before theSecre-
tary signed the new agreement.

There is one exception to this disbursement proce-
dure under the Pell Grant and campus-based programs,
however. If the change of ownership that results in a change
in contol occurs in one award year and Pie Secretary signs
the new participation agreement in another award year, the
new owner may not make Pell Grant and campus-based
disbursements for any payment period that doesnot occur at
least partially in the award year in which the Secretary signs
the agreement

If anew institution is created by separating a part of an
existing participating institution, but the new institution re-
mains under the same ownership as the existing participat-
ing institution, students at the new institution may continue to
receive financial aid under the participation agreementwith
the existing participating institution until the new institution
enters into its own participation agreement with the Secre-
tary. If, however, the new institution changes itsownership
resulting in a change in control when it separates from the
existing participating institution, the existing participation
agreement ceases to apply to the new institution on the GA
that the ownership change takes place. The concitions that
apply to other institutions undergoing ownership changes
also apply to this new institution. This retroactive payment
feature does not apply to an Listitution under new ownership
if the institution's participation under its previous owner was
terminated by the Secretary under the provisions of Subpart
G of these regulations, since an institution so terminated may
not reapply to participate in the Title IV, HEA programs for 18
months. The new owner of such an institution may only
disburse funds for payment periods beginning with the pay-
ment period in which the new participation agreement is
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signed by the Secretary.

Section 668.14 Standards of administrative capability.

Comment: Many commenters felt that the proposal in
the NPRM that institutions refer any instance of suspected
fraud by a Title IV, HEA applicant to State or Incal law
enforcement agencies foriavestigation was unclear. Several
commenters were unsu re what constituted application for aid
under Use pretenses."

Response: A change has been made. Based on the
concerns of the postsecondary educational community,
inducing numerous comments received regarding a cross-
reference to this requirement contained in the NPRM for
Subpart E of the Student Assistance General Provisions
published in the FEDERAL REGISTER on July 26, 1985, 50
FR 30674, the Secretary has clarified this requirement
Section 668.14(1) requires, and has required since 1979, that
an institution develop and apply an adequate system to
identify and resolve discrepancies in information it receives
from different sources with respect to a student's application
for financial aid under the Title IV, HEA programs. If, as a
result of the review called for under Sec. 668.14(f), the
institution discovers any information indicating that an appfi-
cant for Title (V, HEA program assistance may have engaged
in fraud or other criminal misconduct in connection with his or
her application, it must refer that information either to the
Office of Inspector General of the Department of Education
or, if more appropriate, to a State or local law enforcement
agency with jurisdiction to investigate the informatk.n. In this
regard, an institution should refer all cases where :t finds
information that incicates that the student included informa-
tion on his or her application that the student knew to be talse
for the purpose of obtaining more Title IV, HEA assistance
than he or she would otherwise be entitled to receive. The
Secretary has also included in these regulations several
examples of possible areas in which an applicant may
engage in fraud orother criminal misconduct: False claims of
independent student status or citizenship, the use of false
identities, the forgery of signatures or certifications, and false
statements of income.

Comment: Several commenters stated Mat it would
be impossible to define the circumstances under which the
institution has clear evidence that an applicant's intent in
reporting false information was fraudulent For this reason,
these commenters recommended that the requirement that
institutions report instances of suspected fraud to law en-
forcement agencies be deleted.

Response: No change has been made. The Secretary
recognizes that applicants often misrepnrt information with-
out having any intent to deceive. However, there are identi-
fiable circumstances in which the institution would have
reason to believe that an applicant has deliberately misre-
ported information to increase his or her eligibility for Title IV,
HEA assistance. For instance, when an applicant uses a
false identity to apply for assistance or alters official docu-
ments such as transcripts or the Student Aid Report, the
institution would have reason to believe that these actions
were intentional. The institution is not required to reach a firm
conclusion as to the propriety of the applicant's actions but is
required to refer the matter to the appropriate law enforce-
ment agency or the Inspector General for investigation.

Comment: Many commenters noted that the NPRM

did not specify the types of law enforcement agencies to
which a referral should be made and questions whether State
or local agencies were even swat e of their possible involve-
ment in and responsibility for those investigations. Several
commenters suggested that the investigation of fraudulent
applications for Federal student aid should properly be the
concern of Federal enforcement agencies.

Response: A change has been made. Because of the
different structure and responsibilities of law enforcement
agencies within each State, it is not possible to specify any
one type of organization to which referrals must be made in
all States. Many institutions have an independent campus
police force that is authorized to conduct investigations
concerning the misuse of Federal funds. At the local level, the
county police department or sheriff's office generally has
jurisdiction in the case of misuse of Federal funds. In keeping
with its responsibility to establish and coordinate relations
with State and local law enforcement agencies, the Office of
Inspector General for the Department of Education has
conducted numerous training programs for State and local
law enforcement officers on the Federal student financial
assistance programs. However, in light of the differences
among law enforcement agencies at the State and local
level, the Secretary recognizes that there may be some
cases in which no State or local agency has jurisdiction. The
Secretary also recognizes that some State or local agencies
might experience an additional burden by the unexpected re-
ferret of a large number of instan les of possible fraud or other
criminal misconduct Therefore, the Secretary has revised
the section to permit an institution to make a referral either to
the Office of Inspector General of the Department of Educa-
tion or, if more appropriate, to State or local authorities.

Comment: Several commenters were concerned that
an additional administrative burden would be placed upon
institutions by the requirement that institutions must refer
instances of fraudulent applications for Title IV, HEA aid. The
commenters cited increased paperwork and litigation cost to
the institutions.

Response: No change has been ma-le. The Secretary
believes that the administrative burden associated with this
requirement will be minimal. Institutions are required to
identify and resolve instances in which there are discrepan-
cies in information received from various sources. Institu-
tionr are not required to investigate or litigate cases of
suspected fraud. Institutions are merely required to refer
instances when their actions under Sec. 668.14(f) reveal
posrible fraud or criminal misconduct. There should be rela-
tively few of these instances at any single institution.

Comment: Several commenters were concerned that
referring student information to law enforcement agencies
would deny the applicant due process. Three commenters
believed that under this provision students would receive
unequal treatment based on the personal views of the
financial aid administrator. Two commenters believed that
referral of student information conflicted with the Family Edu-
cational Rights and Privacy Act (FERPA) and its implement-
ing regulations, 34 CFR Part 99.

Response: No change has been made. A school's
referral of instances of suspected fraud to law enforcement
agencies or the Office of inipector General does not deny the
student due process. Section 99.31 of the Department of
Education's FERPA regulations specifically authorizes the
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release of student information as necessary *to enforce the
terms and conditions of student aid." in addition, an institu-
tion is authorized to release information to the Secretary for
audit, evaluation, and enforcement of Federal legal require-
ments that apply to federally supported programs (see 34
CFR 99.31(8)(3) and (4); 99.35).

Comment: Many commenters were concerned with
the requirement in Set 668.14(c) thatan institution must use
an adequate number of qualified persons to administer the
Title IV, HEA programs. Many commenters asked if the
Secretary used a formula to determine what is an adequate
number of qualified persons. One commenter stated that due
to the diversity of institutions it would be impossible for the
Secretary to make a determination.

Response: No change has been made. TheSecretary
does not use a formula in making this determination. What
may be an adequate number of qualified personsto admini-
ster the Title IV, HEA programs at one institution may be
insufficient at another. For instance, the number of individu-
als required at an institution to ensure proper and prudent
administration of the student assistance programs will vary
depending upon such factors as the amountof aid cfisbursed,
the number of recipients, and the use of automated data
processing equipment or a centralized award and disburse-
ment system.

Comment: Several commenters argued that an insti-
tution should only have to evaluate academic periods during
which a student received Title IV, HEA aid when determining
if the student is making satisfactory progress in his or her
course of study for purposes of Sec. 668.14(e).

Response: No change has been made. The purpose
of the satisfactory progress rule is toensure that limited Title
IV, HEA program funds are given to students who are likely
to complete their educational programs in a timely manner.
Whether a student received aid during an amdemic period is
irrelevant to that determination.

Section 668.15 Additional factors for evaluating
administrative capability.

Comment: Several commenters disagreed with the
proposed elimination of GSL and PLUS program default
rates as indicators of an institution's administrative capabil-
ity. They were of the opinion that postsecondary institutions
may be indirectly responsible for default rates and should be
required to assist lenders and State agencies in collection
efforts. Other commenters were pleased with the proposal
because they felt that GSL and PLUS program default rates
are not related to an institution's administrative capability.

Response: A change has been made. The Secretary
recognizes that an institution does not have the responsibility
(unless it is also the lender) for collecting GSL, PLUS, and
SLS program loans received for attendance at an institution
and thus lacks direct responsibility for and control over that
aspact of loan administration. However, under the changes
made to the HEA by the Higher Eduration Amendments of
1986, an institution, even if it is not a lender, is required to
provide to each borrower exit counseling concerning indebt-
edness and debt management.Vategies. Further, a high
default rate on loans made under 1fie GSL, PLUS, and US
programs may indicate other problems at an institution.
Therefore, the Secretary has included default rates on loans

made under those programs as indicators of an institution's
impaired administrative capability.

Comment: A few commenters questioned the rela-
tionship between an institution's student withdrawal rate and
its capability to administer Title IV, HEA programs. The same
commenters questioned the rationale for using 33 percent as
a benchmark figure to indicate possible impaired capability of
administering Title IV, HEA program funds by an institution if
this percentage of students withdrew during an eight-month
period. One commenter asked what the submission of a
balance sheet, financial audit, or profit and loss Gtatement
might have to do with student withdrawal rates and rates of
default.

Response: A change has been made. Simply be-
cause an institution fits into one of the categories in this
section does not automatically mean that adverse action will
be taken against the institution. However, the Secretary
believes that a high withdrawal rate at the institution or a high
default rate for loans made under the GSL, PLUS, SLS, or
Perkins Loan programs ma7 be symptomatic of other admin-
istrative and financial pro'Aems at the institution that would
be reflected in the institut on's balance sheet, profit and loss
statement, or financial a =fit. In addition, those rates may
justify requiring the institution to take reasonable and appro-
priate measures to reduce those rates. The documents
requested by the Secretary will enable the Secretary to
determine the best available measures to take to reduce
those rates.

The Secretary will allow an institution every opportu-
nity to describe and justify the reasons for its high withdrawal
rate or high default rate. The Secretary chose a benchmark
withdrawal rate of 33 percent after ext.. isive public comment
on the Student Assistance General Provisions regulations
published in the FEDERAL REGISTER on September 28,
1979 (see 44 FR 56278). The Secretary believes that a with-
drawal rate of 33 percent or greater is an indication of pos-
sible administrative or financial problems at the institution
that may cast doubt on the institution's administrative capa-
bility.
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Section 668.16 Federal interest in Title IV, HEA program
funds.

Comment: One commenter was concerned that the
language in this section, which states that an institution may
not use or hypothecate Title IV, HEA program funds for any
purpose other than for the intended student beneficiaries,
excludes the investment of cash from the Perkins Loan fund
which would increase the fund account.

Response:A change has been made. The prohibition
against using or hypothecating Title IV, HEA program funds
does not preclude the institution from investing cash from its
Perkins Loan fund. Institutions are reminded that all earnings
on such investments must be deposited into their Perkins
Loan Program revolving funds (see sections 463(a)(2)(E)
and 487(a)(1) of the HEA). However, the Secretary has
revised this section to indcate that the institution acts in the
capacity of a fiduciary of Federal fundsto protect the interest
of the Secretary as well as the intended studentbeneficiaries
in those funds.



Section 668.17 Change in ownership resulting in a
change In control.

Comment: Two commenters asked what constitutes a
"controlling interest" in an institution. One commenter noted
the elimination of the reference to the transfer of the liabilities
of an institution to its parent corporation and asked whether
such a transfer no longer constitutes a change in ownership.
One commenter thought that a definition of 'change of
oweershir should be included in this section.

Response: No change has been made. In most cases,
a controlling interest in an institution means an interest
greater than 50 percent of ownership. The Secretary no
longer considers the transfer of liabilities of an institution to
its parent corporation to be a change in ownership that
results in a change in control, hence the deletion from the
regulations. The Secretary does not believe that a definition
of the term "change of ownership' is needed in the regula-
tions. Further, this section will be deleted from this part when
the institutional eligibility regulations, 34 CFR Part 600, are
published as final regulations.

Section 668.19 Financial aid transcript.

Comment: Over one hundred commenters were op-
posed to the change in the regulations that would prohibit in-
stitutions from certifying the institutional portion of a bor-
rower's application under the GSL or PLUS programs until
the institution receives the requested financial aid transcript
Many of these commenters stated that this proposal expands
the time during which a borrower waits for his or herald. They
said that the additional delay would impose a burden on
financial aid officers and a particular hardship on students
enrolled in community colleges and proprietary institutions,
where transfers are frequent and enrollment periods shorter
than at traditional four-year institutions. Several commenters
claimed that that delay might be as long as 4 to 6 weeks.

Several commenters suggested alternatives to this
proposal. One alternative included allowing an institution to
certify one GSL or PLUS application and deliver the first
disbursement to the borrower, but not permitting an institu-
too to deliver subsequent disbursements to the borrower
without the financial aid transcript Another alternative in-
cluded (1) requiring all GSL and PLUS checks either to be
sent to the educational institution for distribution or to be
made jointly payable to the borrower and the institution and
(2) making the release of the checks contingent on receipt of
the financial aid transcript. Another commenter suggested
that an institution should return the check to the lender if a
financial aid transcript has not been received in a timely
manner. Several commenters supported the proposed
changes in principle.

Response: A change has been made. The Secretary
agrees that withholding certification of a GSL, PLUS, or SLS
application may delay the processing of the application.
Therefore, the Secretary has revised Sec. 668.19 to permit
an institution to certify a GSL or SLS application (but not a
PLUS application) prior to receiving the financial aid tran-
script from the institution the borrower previously attended.
However, the institution may not release the GSL or SLS
proceed.; until it receives the financial aid transcript. Under
the requirements of the HEA as amended by the Consoli-
dated Omnibus Budget Reconciliation Act of 1985 and the

Higher Education Amendments of 1986, these proceeds are
delivered directly to ti.e institution, but PLUS proceeds go
directly to the borrower. Therefore, since the institution has
no control over the release of PLUS proceeds, the Secretary
is retaining the requirement that the institution may not certify
a PLUS application until it receives the financial aid tran-
script.

Comment: Several commenters felt that it would be
impossible for institutions to provide accurate information on
the financial aid transcript as to the amount of and period
covered by each GSL or PLUS program loan received by a
borrower. The commenters suggested rewordng this sec-
tion to read *approved' instead of 'received' since financial
aid officers only know the amount authorized and amount
approved by the lender but not the actual amount received by
the student.

Response: No change has been made. These com-
ments were received before enactment of the Consolidated
Omnibus Budget Reconciliation Act of 1985 and the Higher
Education Amendments of 1986, which require that except in
the case of loans made to parent borrowers under the PLUS
Program, proceeds must be sent to the institution. Therefore,
in most cases an institution will be able to report the exact
amount that a borrower received for any period after the
implementation of the statutory change. The Secretary is
aware that for periods before implementation of the statutory
change, an institution may not know the exact amount
received by a borrower unless the institution is the lender. If
the institution did not receive the proceeds, the amount that
the institution must repmt on the financial aid transcript is the
loan amount that the institution certified.

Comment: Several commenters were of the opinion
that requiring a financial aid transcript to be signed by an
official authorized by the institution to disclose information in
connection with Title IV, HEA programs is too restrictive. One
commenter asked whether this requirement excluded the
use of automated methods.

Response: No change has been made. The Secretary
does not intend to limit the use of automated methods for
preparing financial aid transcripts. However, if a computer-
generated transcript is used, it must have the signature of
someone who is knowledgeable about the information re-
ported and authorized to disclose that information. It is
important that the information provided be accurate and that
the person attesting to the accuracy of the information be a
reliable and responsible officer of the institution.

Comment: Several commenters asked whether the
reference to "State' in Sec. 668.19(a)(2)(iii) of the proposed
regulations refers to a State of the Union, a State in which the
institution is located, or a foreign country for foreign institu-
tions. One commenter asked whether this term includes
Washington, DC.

Response: No change has been made. The definition
of the term 'State appears in Sec. 668.2 (General defini-
tions). The exclusion, therefore, refers to eligible institutions
located in foreign countries.

Comment: A number of commenters stated that the
wording in Sec. 668.19(a)(2) of the proposed regulations
suggests that an institution may make one payment regard-
less of whether a transcript has been requested.
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Response: A change has been made. The Secretary
agrees that clarification is needed. An institution or student
must request a financial aid transcript before the one pay-
ment is disbursed in accordance with the regulations.

Section 668.20 Limitation on the amount of remedial
coursework that I. eligible for Title IV, HEA program
assistance.

Comment: Many commenters requested an excep-
tion to the one-year restriction on noncredit remedial work in
determining enrollment status for students receiving a Pell
Grant They claimed that itwould be difficult for an institution
to monitor when a student had completed an academic year
of remedial work. A few commenters contended that this re-
striction would disproportionately affect low-income and non-
traditional students who are the very students the Pell Grant
Program is designed to help. Many of these commenters felt
that any limits on remedial work should be determined by the
institution. Other commenters suggested that an institution's
satisfactory progress standards should form the basis for any
limitation on remedial work. Some commenters thought that
the Secretary does not have the statutory authority to limit
Pell Grant payments far remedial work.

Response: No change has been made. The purpose
of Title IV, HEA programs is to assist students who are
enrolled in postsecondary education. The Secretary is not
excluding remedial courses from eligibility but rather is
setting a limit on the duration of remedialcoursework that can
reasonably be viewed as a part of a postsecondary program
of study. The Secretary does not consider a student who
enrolls in the equivalent of more than one year of rerr edial
work to be enrolled in postsecondary education.

Comment: A few commenters asked if the equivalent
of a year of remedial work has to be completed within one
aced nic year r if it could be taken over several academic
years within the .,rogram of study.

Response: No change has been made. Thehours that
equal one academic year do not have to be taken within a
single academic year. Based on individual needs, a student
could spread the academic year of work (30 semester hours,
45 quarter hours, or 900 clock hours) throughout his or her
program of study, if permitted by the institution.

Comment: One commenter disagreed with the excep-
tion to the one-year limit for students enrolled in courses in
English as a second language.

Response: No change has been made. Although
students enrolled in courses in English as a second language
are exempt from the one-year limitation, these students are
still subject to the one-year limitation for any other courses
that are remedial in nature. The Secretary believes that these
students usually have the knowledge and skills of high school
graduates but need to learn a second language as part of
their postsecondary program.

Section 668.22 Distribution formula for institutional
refunds and for repayments of dIsbursements made to
the student for noninstItutIonal costs.

Comment: Many commenters felt that, for the most
part, Sec. 668.22 of the proposed regulations clarified the
difference between refunds and repayments. However, many
commenters were confused on how the concerit of a 'pay-
ment period" would be applied to GSL and PLUS program
loans. Several commenters, writinq before enactment of the
Consolidated Omnibus Budget Reconciliation Act of 1985,
expressed concern over the fact that a typical GSL or PLUS
program loan was disbursed in a single payment that cov-
ered expenses for the entire period of enrollment.

Response: No change has been made. The calcula-
tion of the refund distribution formula in Sec. 668.22 is based
on the concept of 'payment period" as that term is used in
most of the Title IV, HEA programs. In the context of the GSL,
PLUS, and SLS programs, however, th at conceptis dffe rent,
and it generally refers to the period of enrollment for which a
loan is made. For consistency in the application of the
formula, therefore, an institution is to consider that enroll-
ment period to be divided into portions that correspond to the
payment periods used for the other Tide IV, HEA programs.

For purposes of the refund distribution fraction 'he
amount of the GSL, PLUS, or SLS proceeds considered v.. oe
awarded for a payment period is determined by dividing the
whole loan amount by the number of institutionally defined
payment periods in the period of enrollment for which the
loan is made. For example, if the enrollmentperiod for which
the GSL, PLUS, or SLS program loan is made equals three
academic quarters and the student was awarded a GSL of
$1,500, one-third of the total loan, i.e., $500, is considered to
have been awarded for each payment period.

It should be noted that the changes in the HEA made
by the Consolidated Omnibus Budget Reconciliation Act of
1985, the Higher Education Amendments of 1986, and the
Higher Education Technical Amendments Act of 1987, which
were enacted after these comments were received, require
multiple disbursements for GSL, PLUS, or SLS proceeds for
periods of instruction greater than six months if the loan
amount is $1,000 or more. However, for a student who is
awarded a multiple disbursement loan, the amount of the
loan proceeds actually disbursed is not necessarily the same
as the amount that is considered to have been disbursed in
each payment period. For example, an institution uses an
academic calendar divided into quarters and the enrollment
period for which a loan is made consists of three quarters. 6
student receives a $1 ,500 GSL in two disbursements of $750
each. However, for purposes of the refund formula, the
student is considered to have received a disbursement of
$500 in each of the three quarters (payment periods).

Comment: Several commenters suggested that sim-
plicity and consistency in the refundconcept for all Title IV,
HEA programs, could be enhanced by changing the word
"awarded,* which is used in the numerator and denominator
of the formula, to "disbursed."

Response: No change has been made. During the de-
velopment of the refund formula that first appeared in the
Student Assistance General Provisions regulations in 1979,
the Secretary determined that it would be easier for an
institution to usa the term 'amount awarded' in the refund
and repayment formula. The institution may not know the
amount the student has actually received, particularlyin the
case of a PLUS Program loan or other assistance provided
by organizations outside the institution.



Comment: Many commenters agreed that in refund
cases, Title IV, HEA program funds should be returned to
respective accounts in a timely manner, but stated that 30
days was an insufficient amount of time for doing so.

Response: A change has been made. In an effort to
reduce potential abuse of Title IV, HEA program funds and
allow for prompt rewarcting of returned SEOG and Perkins
Loan funds, the Secretary is keeping the 30-day repayment
rule. However, the Secretary has revised the regulations so
that the 30-day repayment period for unofficial withdrawals
will not commence until an institution determines that a
student has withdrawn. An Institution must have a method for
promptly determining when a student has unofficially with-
drawn, because the institution is responsible for maintaining
a system to ensure the timely return of Tide IV, HEA program
funds.

Comment: Four commenters stated that Sec.
668.22(a)(3) of the proposed regulations is ambiguous in
referring tol nstitudo ns which dc :tot receive funds under the
Alternate Disbursement System (ADS)* rather than simply
stating that the procedure applies to institutions using the
Regular Disbursement System.

Response: A change has been made. The Alternate
Disbursement System ceased operation after the 1986-87
award year. Therefore, references to both the Alternate
Disbursement System and the Regular Disbursement Sys-
tem have been removed from the regulations.

Section 668.24-Audit exceptions end repayments.

Comment Several commenters questioned the rea-
soning behind the proposed change from 60 to 30 days on
the tirne allowed for audit exception repayments.

Response: A change has been made. In the proposed
regulations, the time in which an institution must repay im-
properly spent funds would have changed from 60 days to 30
days to Lanform to the instructions in the revised Office of
Management and Budget (OMB) Circular A-50 issued on
September 29, 1982.1n these final regulations, the Secretary
has changed that number of days from 30 to 45. This change
corresponds to the change in the HEA made by the Higher
Education Amendments of 1986, which allows an institution
to request a hearing on the record regarding an audit excep-
tion within 45 days.

Section 668.25-Loss of institutional eligibility.

Comment: Several commenters wanted a definition )f
tom mitmenr for the GSL and PLUS programs, such as the
one in Sec. 668.94 (c)(2) of Subpart G (originally published as
Sec. 668.84(c)(2) of the proposed regulations). These
comrnenters recommended that language be included in this
section to prohibit an institution from certifying a studenrs
eligibility on a GSL or PLUS application during the loss of
institutional eligibility.

Response: A change has been made. The Secretary
agrees with the commenters that a definition of 'commit-
menr under the GSL, PLUS, and SLS programs is needed
in this section for clarity. Language similar to that In Sec.
668.94(c)(2) of subpart G has therefore been added to Sec.
668.25(b). The revised Sec. 668.25(b) provides that a com-

mitment under the GSL, PLUS, or SLS programs takes ptace
when the Secretary or the guarantee agency advises the
lender that a loan Is guaranteed. Sedion 682.603 of the
regutations implementing the GAL Program permits an Insti-
tution to distribute proceeds to a student, pursuant to 34 CFR
682.604, if the GSL, PLUS, or SLS application was certified
by the institution prior to the institution's loss of eligibility. The
regulations implementing the GSL Program prohibit an insti-
tution from certfying an application after the loss of eligibil-
ity.
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PART 653-PAUL DOUGLAS TEACHER
SCHOLARSHIP PROGRAM

Subpart A-General

Sec.

653.1 What is the Paul Douglas Teacher Scholarship Pro-
gram?

653.2 Who is eligible to participate In this program?

653.3 What regulations apply to this program?

653.4 What definitions apply to this program?

Subpart B-What Assistance Does the
Secretary Provide Under This Program?

653.10 For what purposes may a State use its payments
under this program?

Subpart C-How Does a State Apply forGrants?

Soc.

653.20 What must a State do to receive grants under this
program?

653.21 What requirements must be met by States in the
administration of this program?

Subpart D-How Does a State Select Scholars
Under This Program?

653.30 What are the eligibility requirements?

653.31 Who selects the scholars?

653.32 What are the selection criteria and procedures?

Subpart E-What Are the Scholarship
Conditions?

653.40 What agreement must a scholar have with the State
agency?

653.41 What are the requirements for a scholar to continue
to receive payments under this program?

653.42 What are the consequences of a scholar's noncom-
plianco with the teaching requirement?

Authority: 20 U.S.C. 1111-1111h, unless otherwise noted.

Subpart A-General

Sec.653.1 What is the Paul DouglasTaacherScholarshlp
Program?

Under the Paul Douglas Teacher Scholarship Pro-
gram the Secretary makes available, through grants to the

States, scholarships to eligible individua!s to enable and en-
courage them to pursue teaching careers at the preschool,
elementary, or secondary school level.

(Authority: 20 U.S.C. 1111)

Soc. 653.2 Who is eligible to participate in this program?

(a) States are eligible to apply for grants under this
program.

(b) Outstanding high school graduates who wish to
pursue teaching careers at the preschool, elementary, or
secondary levelers eligible to apply to their respectiveStetes
of residence for scholarships under this program.

(Authority: 20 U.S.C. 1111b et seq.)

Sec. 653.3 What regulations apply to this program?

The following regulations apply to the Paul Douglas
Teacher Scholarship Program:

(a) The regulatons in this Part 653.

(b) The Education Department General Administration
Regulations (EDGAR) In 34 CFR Part 74 (Administration of
Grants), Fart 76 (State-Administered Programs), Part 77
(Definitions that Apply to Department Regulations), Part 78
(Educational Appeal Board), and Part 79 (Intergovernmental
Review of Department of Education Programs and Activi-
ties).

(Authority: 20 U.S.C. 1111-1111h et seq.)

Sec. 653.4 What definitions apply to this program?

The following definitions apply to terms used in this
part:

(a) Definitions in EDGAR. The following termsused in
this part are defined in 34 CFR Part 77:

Application

EDGAR

Elementary soh:4i

Nonprofit

Preschool

Private

Public

Secondary school

Secretary

State

State educational agency

(b) Other definitions that apply to this part. The follow-
ing additional definitions apply to this part:
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*Academic year means a period of time during which
a full-time student is expected to complete the equivalent of
one of the following:

(1) Two semesters.

(2) Two trimesters.

(3) Three quarters.

-Acr means the Higher Education Act of 1965, as
amended.

"Award year means the period of time from July 1 of
one year through June 30 of the following year.

'full-time studenr means a studen1 anrolled in an
institution of higher education, other than a correspondence
school, who is carrying a full-time academic workload as
determined by the institution under standards applicable to
all students enrolled in that studenrn p. agram.

Institution of higher education" has the same meanng
under this part as the same term *fined in 34 CFR 668.3 of
the Student Assistance General Provisions regulations.

-*holar means a scholarship recipient

"Scholarship* means an award made to an incfividual
under this part for one academic year.

(Authority: 20 U.S.C. 1111-1111h)

Subpart B-What Assistance Does the
Secretary Provide Under Thls Program?

Sec. 653.10 For whet purposes may a State uee Its
payments under this program?

A State may use its payments under the Paul Douglas
Teacher Scholarship Program, including principal and inter-
est payments it receives from scholars under Sec. 653.42,
only for making payments to scholars.

(Authority: 20 U.S.C. 1111)

Subpart C-How Does a State Apply for Grants?

Sec. 853.20 What musts State do to waive grants undor
this program?

(a) To receive grants under the Paul Douglas Teacher
Scholarship Program, a State shall submit an application to
the Secretary for review and approval.

(b) The See:raary apprcves an application that-

(1) Designates as the State agency for the administra-
tion of the Paul Douglas Teacher Scholarship Program,
either-

(i) The State agency which administers the State
Student Incentive Grants Program under Title IV, Part A,
Subpart 3 of the Act; or

4.2

(ii) The State agency which administers the Guaran-
teed Student Loan Program and with whichahe Secretary
has an agreement under section 428(b) of the Act;

(2) Identifies the panel or agency which has estab-
lished criteria and procedures for the selection of schuiars
anti will select the scholars as required by Sec. Sec. 653.31
and 653.32;

(3) Describes a program of activities for carrying out
the purposes set forth in Sec. 653.1 in such detail that the
Secretary may determine the degree to which the State's
program will accomplish those purposes. This descriotion
must ;nclude-

(i) The selection aiteria and procedures to be used by
the State, in the selection of scholars, which satisfy the pro-
visions of this part; and

(ii) The proceirres by which the designated State
agency intends to publicize the availability of Paul Daman
Teacher Scholarships to secondary school students in the
State;

(4) Explains how the criteria and procedures for the
selection of scholars were developed and in what ways they
reflect the State's pre ten t and projected needs for preschool,
elementary, and secondary teachers in general and for those
with training in specific academic cisciplines;

(5) Provides assurances that-

(i) No changes will be made in the designations of an
agency to administer the Paul Douglas Teacher Scholarship
Program, in the selection criteria and procedures to ee used
in the selection of scholars, or any other aspect of the
program of activities described in its application without the
prior written approval of the Secretary;

(ii) No one will receive a Paul Douglas Teacher
Scholarship without entering into an agreement with the
designated State agency under which he or she agrees to the
terms specified in Sec. 653.40;

(iii) The terms and conditions of the agreement which
the State agency will enter into with scholars under Sec.
653.40 will be fully cfisclosed in the scholarship application
form;

(iv) The State agency will monitor scholars' ccanpli-
ance with the provisions of Sec. 653.40, 653.41(b), and
653.42;

(v) The State agency will make particular efforts to
attract students from low-income backgrounds or who ex-
press a willingness or desire to teach in schools having less
than average academic results or serving large numbers of
economically disadvantaged students; and

(vi) Scholarships will be awarded without regard to
sex, race, handicapping condition, creed, or economic back-
ground; and

(6) Contains a copy of the agreement referred to in
paragraph (b)(5)(ii) of this seation.
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(c) Upon the Secretary's approval of its application, a
State need not submit additional applications in order to
continue to be considered for funcling under this program.

(Authority: 20 U.S.C. 1111b)

(Approved by the Office of Management and Budget under
control number 1840-0578)

Soc. 653.21 What requirements must be met by States in
the administration of the program?

(a) To continue to receive payments under this part, a
State shall-

(1) Provide scholarship assistance only to students
who meet the requirements of Sec. 653.30, 653.40, and
653.41;

(2) Limit scholarship assistance to no more than four
academic years for each scholar;

(3) Make reports to the Secretary that are necessary
to cany out the Secretary's functions under this part;

(4) Establish and implement policies and procedures
which are necessary to administer the repaymentprovisions
of Sec. 653.42 and, in cases of noncompliance with these
provisions, implement collection and litigation procedures
consistent with 34 CFR Part 682; and

(5) Except as otherwise provided in paragraph (d) of
this section-

(i) Expend all funds received from the Secretary for
scholarships during the award year specified by the Secre-
tary with regard to those funds; and

(ii) Expend in that award year, for scholarships, all
funds received Ly the State prior to that award year from
principal and interest payments made under the provisions of
Sec. 653.42.

(b) A State shall award a scholarship in the amount of
$5,003 for an academic year, except as othenviseprovided
in paragraph (c) of this section.

(c) A State shall not award a scholarship which ex-
ceeds the scholar's cost of attendance. If a scholarship,
when added to the amount the scholar is to receive for the
same academic year under Title IV of the Act, would other-
wise exceed the scholars cost of attendance, as defined for
the Perkins Loan Program in 34 CFR 674.11, the State shall
reduce the scholarship by the amount in which the combined
awards would be in excess of the scholar's cost of atten-
dance.

(d) After awarcing all scholarships for payment during
an award year, as required by paragraph (a)(5) of this
section, a State may reserve for expencitures in the following
award year a remaining amount of funds which is less than
the amount required for a scholarship as well as any funds
that were awarded but were returned or not expended.

(Authority: 20 U.S.C. 1111c, 1111d. 1111e)
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Subpart D-How Does a State Select Scholars
Under This Program?

sc. 053.30 What aro the eligibility requirements?

To be selected as a scholar, an indvidual shall-

(a)(1) Be a United States citizen or National;

(2) Provide evidence from the U.S. Immigration and
Naturalization Service that he or she-

(i) Is a permanent resident of the United States; or

(ii) Is in the United States for other than a temporary
purpose with the intention of becoming a citzen or permanent
resident; or

(3) Be a permanent resident of the Trust Territory of
the Pacific Islands;

(b)(1) Have graduated from high school:

(2) Be scheduled to graduate from high school within
3 months of the date of the award; or

(3) Have received a certifiarte of high school equiva-
lency for successfully completing the Tests of General
Educational Development (GFD); and

(cX1) Rank in the top ten percent of his or her
graduating class; or

(2) Have received GED test scores recognized by the
State b be equivalent to reeking in the top ten percent of the
high school graduates in the State, or nationally, in the
academic year for which the eligibility determination is being
made.

(Authority: 20 U.S.C. 1111d)

Sec. 653.31 Who selects the scholars?

(a) Scholars must be selected by-

(1) A seven-member statewide panel appointed by
the chief State elected official, acting in consultation with the
State educational agency;

(2) An existing grant agency designated by the chief
State elected official and approved by the Secretary; or

p) An existing panel designated by the chief State
elected official and approved by the Secretary.

(b) A selection panel must be representative of school
administrators, teachers, and parents.

(Authority: 20 U.S.C. 1111d)

Soc. 053.32 What are the selection criteria and
procedures?

(a) The panel or agency appointed or designated by
the chief State elected official in accordance with Sec. 653.31
shall establish criteria and procedures for the selection of
scholars.



(b) The selection criteria and procedures must reffect
the present and projected needs of the State for preschool,
elementary, and secondary tezschers as required by section
553(c) of the Act and must be developed after consideration
of the views of the State and local educational agendes,
private educational institutions, and other interested parties
as required by section 553(d) of the Act.

(c) The State shall make applications available to high
schools in the State and in other locations convenient to
applicants, parents, and other interested parties.

(d)The panel or agency referred to in paragraph (a) of
this sertior, 3hall select scholars without regard to whether
applicants plan to attend publicly or privately controlled
institutions.

(Authdity: 20 U.S.C. 1111b, 1111d)

Subpart E-What Are the Scholarship
Conditions?

Sec. 653.40 What agreement must a scholar have with
the State agency?

(a) To receive a scholarship, an individual shall enter
into an agreement with the State agency under which he or
she agrees, except as otherwise provided in paragraph (b) of
this section-

(1)To teach on a full-time basis, as determined by the
inatitution or agency in which he or she is teaching, for a
period of not less than two years for each year for which
scholarship assistance was received-

(0 In a public or private nonprofit preschool, elemen-
tary school, or secondary school in any State; or

(ii) In a public or private nonprofit preschool, elemen-
tary, or secondary education program in any State;

(2) To fulfill the teaching obligation described in para-
graph (a)(1) of this section within ten years after completing
the postsecondary education degree program for which the
scholarship was awarded;

(3) To provide the State agency evidence of compli-
ance with paragraphs (a) (1) and (2) of this section and Sec.
653.41 as required by the Stab agency; and

(4) To repay all or part of the scholarship plus interest
and reasonable collection fees as specified in Sec. 653.42 if
the conditions of paragraphs (a) (1) and (2) o f this section are
not met or if the State agency determines that the indvidual
is no longer pursuing a course of shirty tearing to certification
as a teacher at the preschool, elementary, or secondary
level.

(b) The requirement to teach two years for each year
of scholarship assistance is reduced by one-half in the case
of incfividuals who teach on a full-time basis in a teacher
shortage area that is designated by the Secretary as pro-
vided by section 428(b)(4) of the Act.

(c) The agreement referred to in paragraph (a) of this
section must include-

(1) A description of the procedures under which the
provisions of Sec. 653.42 (g) through (k) will be implemented;
and

(2) 4 description of the procedures under which a
scholar may appeal any determination of noncompliance
with any provisions under this part.

(Authority: 20 U.S.C. 1111b)

(Approved by the Office of Management and Budget under
control number 1840-0578)

Sec. 653.41 What are the requirements for a scholar to
continue to receive payments under this program?

(a) A State agency shall continue to make payments
to a sch..71ar under this program only during the periods that
the State a;cncy finds that the scholar meets the conditions
described in paragraph (b) of this section.

(b) To maintain eligibility for a scholarship, a scholar
must be-

(1) Enrolled as a full-time student in an institution of
higher education that is currently accredited by a nationally
recognized accrediting agency or association that the Secre-
tary determines to be a reliable authority as to the quality of
training offered, in accordance with section 1201(a) of the
Act;

(2) Pursuing a.course of study leading to certification
as a teacher at the preschool, elementary, or secondary
level, as determined by the State agency but not includng
graduate study that is not required for initial teacher certifica-
tion; and

(3) Maintaining satisfactory progress as determined
by the institution of higher education the student is attencling,
in accordance with the criter:a :Aablished in 34 CFR668.16(e)
of the Shident Assistance General Provisions regulations.

(Authority: 20 U.S.C. 1111e)

Sec. 653.42 What are the consquences of a scholar's
noncompliance with the teaching requirement?

(a) A scholar found by a State to be in noncompliance
with the agreement entered into under Sec. 653.40, or to be
no longer pursuing a course of shirty leading to certification
as a teacher at the preschool, elementary, or socondary

level, shall-

(1) Repay the amount of the schoiarships received,
prorated according to the fraction of the ;zaching obligation
not completed, as determined by the State a gency;

(2) Pay a simple, per annum interest charge on the
outstanding principal; and

(3) Pay all reasonable collection costs as determined
by the State agency.

(b) The interest charge referred to in paragraph (a)(2)
of this section accrues from-
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(1) The date of the initial scholarship payment if the
State agency has determined that the scholar is no longer
pursuing a course of study leading to certification as a
teacher at the preschool, elementary, or secondary level; or

(2) The day after that portion of the scholarship period
for which the teaching obligation has been fulfilled.

(c)(1) The interest charge referred to in paragraph
(a)(2) of this section is calculated annually for the program for
the twelve-month period extending from July 1 of each year
through June 30 of the subsequent year, and is set at a rate
that is the greater of the following rates established pursuant
to section 427A of the Act for the same twelve-month period:

(i) The rate charged to new borrowers under the
Guaranteed Student Loan Program (Title IV, Part B of the
Act).

(ii) The rate charged to new borrowers under the
Supplemental Loans for Students and PLUS Programs
(sections 428A and 4288 of the Act, resnectively) as pub-
lished annually in the Federal Register.

(2) For a scholar required to repay his or her scholar-
ship-

(i) The interest charge applicable to the period extend-
ing from the date on which interest begins to accrue (deter-
mined in accordance with paragraph (b) of this section) until
the date on which the sdiolars repayment period begins
(determined in accordance with paragraph (d) of this section)
is alusted annually and is set at the rate established for the
program in accordance with paragraph (c)(1) of this section;
and

(ii) The interest charge applicable during the repay-
ment period is the rate established for the program in
accordance with paragraph (c)(1) of this section that is in
effect on the date on which the scholars repayment period
begins.

(d) A scholar required by paragraph (a) of this section
to repay his or her scholarship shall-

(1) Enter repayment status on the first day of this first
calendar month after-

(i) The State has determined that the scholar is no
longer pursuing a course of study leacing to certification as
a teacher at the preschool, elementary, or secondary level,
but not before six months has elapsed after the cessation of
the scholars full-time enrollment in such a course of study;

(ii) The date the scholar informs the agency he or she
does not plan to fulfill the teaching obligation; or

(iii) The latest date on which the scholar must have
begun teaching in order to have completed the teaching
obligation within ten years after completing the postsecon-
dary education for which the scholarship was awarded, as
determined by the State agency; and

(2) Make monthly or quarterly payments to the State
which-

(u) Colier principal, interest, and collection costs ac-
cording to a schedule established by the State which calls for
complete repayment within ten years after the scholarenters
repayment statui, except as provided in paragraph (i) of this
section; and

(ii) Amount annually to no less than $1,200 or the
unpaid balance, whichever is less, unless the scholars
inability to pay this amount because of his or her financial
concition has been established to the Stata's satisfaction.

(e) The State agency shall not require scholarship
repayments amounting to more than $1,200 annually unless
higher payments we needed to complete the entire rePay-
mentwithin the ten-year period described in paragraph (d)(2)
of this section.

(f) The State agency shall capitalize any accrued
interest at the time it establishes a scholars repayment
schedule.

(g) A scholar is not considered in violation of the
repayment schedule established under paragraph (d) of this
section during the time he or she is-

(1) Engaging in a full-time course of study at an
institution of higher education;

(2) Serving, not in excess of three years, on active
duty as a member of the armed services of the United States;

(3) Temporarily totally cisabled, for 'a period not to
exceed three years, as established by sworn affidavit of a
qualified physician;

(4) Unable to secure employment for a period not to
exceed twelve months by reason of the care required by a
spouse who is disabled;

(5) Seeking and unable to find full-time employment
for a single period not to exceed twelve months; or

(6) Unable to satisfy the terms of the repayment
schedule established by the State under paragraph (d)(2)(i)
of this section and is also seeking and unable to find full-time
employment as a teacher in a public or private nonprofit
preschool, elementary school, or secondary school, or in a
public or private nonprofit preschool, elementary, or secon-
dary education program for a single period not to exceed 27
months.

(h) To qualify for any of the exceptions in paragraph
(g) of this section, a scholar shall notify the State agency of
his or her claim to the exception and provide supporting
documentation as required by the State agency.

(i) During the time a scholar qualifies for any of the
exceptions in paragraph (g) of this section, he orshe need not
make the scholarship repayments referred to in paragraph
(d) of this section and interest does not accrue.

(i) The State agency shall extend the ten-year schol-
Alio repayment period established under paragraph (d) of

...is section by a period equal to the length of time a scholar
meets any of the concations listed in paragraph (g) of this
section or if a scholar's inability to complete the scholarship
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repayments within this ten-year period because of his or here
financial condition has been established to the State.s satis-
faction.

(k) The State agoncy shall cancel a scholars repay-
ment obfigation if it determines-

(i) On the basis of a sworn affidavit of a qualified
physician, that the scholar is unable to teach on a full-time
basis because of an impairment that is expected to continue
indefinitely or result in death; or

(2) On the basis of a death certificate or other evi-
dence, condusive under State law, that the scholar has cited.

(Authority: 20 U.S.C. 1111f, 11119)

[FR Doc. 87-27042 Filed 11-24-87; 8:45 am]
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PART 654ROBERT C. BYRD HONORS
SCHOLARSHIP PROGRAM

Subpart AGeneral

Sec.

654.1 What is the Robert C. Byrd Honors Scholarship
Program?

654.2 Who is eligible to apply for an award?

654.3 What kinds of activities does the Robert C. Byrd
Honors Scholarship Program assist?

654.4 What regulations apply?

654.5 What definitions apply to the Robert C. Byrd Honors
Scholarship Program?

Subpart BHow Does a State Apply for a
Grant?

654.10 What must a State do to receive a grant under this
program?

Subpart CHow Does the Secretary Make a
Grant to an SEA?

654.20 How Does the Secretary allot funds to an SEA?

Subpart DHow Does an Individual Apply to
an SEA for a Scholarship?

654.30 How does an individual apply for a scholarship?

Subpart EHow Does an SEA Award a
Scholarship to an Applicant?

654.40 What are the selection criteria and procedures?

654.41 What are the requirements for a student to receive
assistance under this program?

Subpart FWhat Postaward Conditions Must
an SEA Meet?

654.50 What requirements must an SEA meet in theadmini-
stration of this program?

AppendixComments

Authority: 20 U.S.C. 1070d - 31 to 1070d - 41, unless
otherwise noted.

Subpart AGeneral

654.1 What is the Robert C. Byrd Honors Scholarship
Program?

(a) Under the Robert C. Byrd Honors Scholarship Pro-
gram, the Secretary makes available, through grants to the
States, scholarships to exceptionally able students for study
at institutions of higher education in order to recognizeand
promote student excellence and achievement!: t

4 ,

(b) This program is known as the 'Byrd Scholarship
Program and scholarship recipients are known as 'Byrd
Scholars."

(Authority: 20 U.S.C. 1070d-31, 1070d-33)

654.2 Who Is eligible to apply for an award?

(a) States are eligible to apply for grants under this
program.

(b) Outstanding high school graduates who have
been accepted or have applied for enrollment at institutions
of higher education are eligible to apply to their respective
States of residence for scholarships under this program.

(Authority: 20 U.S.C. 1070d-33)

654.3 What kinds of activities does the Robert C. Byrd
Scholarship Program assist?

(a) An SEA may use its allotment under section
654.20(a) only for making payments to scholars.

,(b) An SEA may use its allotment under section
654.20(b) for covering costs incurred in administering the
program, as determined in aocordance with 34 CFR Part 80,
or for making payments to scholars.

(Authority: 20 U.S.C. 1070d-35, 1070d-38)

654.4 What regulations apply?

The following regulations appiy to the Robert C. Byrd
Honors Scholarship Program:

(a) The Education Department General Administra-
tive Regulations (EDGAR) in 34 CFR Part 76 (State-Admini-
stered Programs), Part 77 (Definitions that Apply to Depart-
ment Regulations), Part 80 (Uniform Administrative Require-
ments for Grants and Cooperative Agreements to State and
Local Governments), and Part 85 (Govemmentwide De-
barment and Suspension (Nonprocurement) and Govern-
rnentwide Re quirem ents for Drug-Free Workplace (Grants)).

(b) The regulations in this Part 654.

(Authority: 20 U.S.C. 1070d-31 et seq.)

654.5 What definitions apply to the Robert C. Byrd
Honors Scholarship Program?

(a) Definitions in the Act. The following terms used in
this part are defined in section 419B of the Act:

Secondary school

State

(b) Definitions in EDGAR. The following terms used in
this part are defined in 34 CFR Part 77:

EDGAR

Secretary

State educational agency (SEA)
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(c) Other definitions. The following definitions also
apply to this part

With respect to the postselondary academic year,
"academic year means

(1) A period of time in which a full-time student is ex-
pected to complete the equivalent of at least two semesters,
two trimesters, or three quarters at an institution that meas-
ures academic progress in credit hours and uses a semester,
trimester, or quarter system;

(2) A period of time in wnich a full-time student is ex-
pected to complete at least 24 semester liours or 36 quarter
hours at an institution that measures academic progress in
credit hours but does not use a semester, trimester, or
quarter system; or

(3) At least 900 cIok hours at an institution that
measures academic progress in clock hours.

'Act' means the Higher Education Act of 1965, as
amended.

'Award period" means the period of time from April 1
of one year through March 31 of the following year.

"Institution of higher education" means any public or
private nonprofit institution of higher education as defined in
34 CFR 600.4 of the Institutional Eligibility regulations.

"Recognized equivalent of a high school diploma"
means

(1) A General Education Development (GED) Certifi-
cate; Or

(2) A State certificate received by a student after the
student has passed a State authorized examination that the
State recognizes as the equivalent of a high school diploma.

'Scholar means a Byrd Scholarship recipient.

'Scholarship" means an award made to an individual
under this part.

(Authority: 20 U.S.C. 1070d-31 to 1070d-41)

Subpart BHow Does a State Apply for a
Grant?

654.10 What must a State do to receive a grant under this
program?

(a) To receive a grant under the Byrd Scholarship
Program, a State shall submit a participation agreement to
the Secretary for review and approval.

(b) The Secretary approves a participation agreement
if the agreement

(1) Provides that the State, through its SEA, agrees to
administer the Byrd Scholarship Program in accordance with
the requirements in this part;

(2) Describes the criteria and procedures that the SEA
uses in the selection of scholars in sufficient detail for the
Secretary to determine the degree to which they satisfy the
provisions of this part; and

(3) Provides assurances that

(i) The SEA will make no changes in the criteria and proce-
dures to be used in the selection of scholars without the prior
written approval of the Secretary;

(ii) Each student receiving a Byrd Scholarship will
meet tte eligibility requirements described in section 654.41;

(iii) The SEA will select scholars solely on the basis of
criteria and procedures established in accordance with the
provisions of section 654.40;

(Iv) The SEA will conduct outreach activities to publi-
cize the availability of Byrd Scholarships to all seniors attend-
ing secondary schools in the State, with particular emphasis
on activities designed to ensure that students from low-
income and moderate-incomo families knoy.. about their
opportunity for full participation in the program;

(v) The SEA will issue an award for $1,500 to each
Byrd Scholar during an awards ceremony to be held before
the latest date on which any secondary school in the State
completes its secondary academic year; and

(vi) The SEA will expend the amount of Federal funds
allotted to it for this program only as described in section
654.3.

(c) Upon the Secretary's approval of its agreement, an
SEA need not submit additional agreements in order to be
considered for funding under this program in subsequent
years.

(Approved by the Office of Management and Budget under
control number 1840-0612)

(Authority: 20 U.S.C. 1070d-33, 1070d-35 to 1070d-39)

Subpart CHow Does the Secretary Make a
Grant to an SEA?

654.20 How does the Secretary allot funds to an SEA?

From the funds appropriated for the Byrd Scholarship
Program, the Secretary allots to each SEA having an ap-
proved participation agreement under 654.10

(a) $1,500 multiplied by the number of scholars the
SEA may select under 654.40(b)(1); and

(b) 910,000 plus 5 percent of the amount for which the
SEA is eligible under paragraph (a) of this section.

(Authority: 20 U.S.C. 1070d-34)

Subpart DHow Does an lndivicluai Apply to
an SEA for a Scholarship?

654.30 How does an individual apply for a scholarship?



To apply for a scholarship, an individual shall follow
the application procedures established by the SEA in the
State in which the individual resides.

(Authority: 20 U.S.C. 1070c1-33, 1070d-35)

Subpart EHow Does an SEA Award a
Scholarship to an Applicant?

654.40 What are the selection criteria and procedures?

(a) The SEA shall establish criteria and procedures for
the selection of scholars after consultation with school
administrators, school boards, teachers, counselors, and
parents.

(b) The SEA shall design the selection criteria and
procedures to ensure that it

(1) Selects ten scholars from among the residents of
each Congressional district of the State for each award
period for which funds are received, with the exception of the
District of Columbia and the Commonwealth of Puerto Rico,
which shall each establish procedures for the selection of 10
scholars from among its respective resident students for
each year for whidt funds are received;

(2) Selects scholars solely on the basis of demon-
strated outstanding academic achievement, promise of
continued achievement; and the geographic consideration
described in paragraph (b)(1) of this section, and

(3) Selects scholars

(i) Without regard to whether the secondary schools
they attend are within or outside the scholars' Congressional
districts or States of residency;

(ii) Without regard to whether the institutions of higher
education they plan to attend are public or private or are
within or outside the scholars' Congressional districts or
States of residency;

(iii) Without regard to sex, race, handicapping condi-
tion, creed, or economic background; and

(iv) Without regard to their educational expenses or
financial need.

(Authority: 20 U.S.C. 1070d-33, 1070d-35 to 1070c1-37)

654.41 What are the requirements for a student to
receive assistance under this program?

(a)To receive scholarship assistance, a student must

(1) During the same secondary academic year in
which the scholarship is to be awarded

(i) Graduate from a secondary school, or receive a
recognized equivalent of a high school diploma; and

(ii) Be accepted for enrollment at an institution of
higher education;

(2) Be a resident of the State to which he or she is ap-
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plying for a scholarship;

(3)(i) Be a U.S. citizen or national; or

(ii) Provide evidence from the U.S. Immigration and
Naturalizaton Service that he or she

;i1.) is a permanent resident of the United States; or

(B) Is in the United States for other than a temporary
purpose with the intention of becoming a citizen or perma-
nent resident;

(4) File with the institution he or she plans to attend or
is attending, a Statement of Selective Service Registration
Status if required by the institution in accordance with the
provisions of 34 CFR Part 668 of the Student Assistance
General Provisions regulations; and

(5) Pursue a course of study at an institution of highar
education, as described in paragraph (b) of this secticn.

(b)(1) For purposes of paragraph (a)(5) of this section,
a scholar is deemed to be pursuing a course of study if he or
she is enrolled at an institution of higher education as at least
a half-time student, as determined by the institution he or she
is attending under standards applicable to all students en-
rolled in that scholar's course of study.

(2) In accordance with such guidelines and standards
as may be established by an SEA, a scholar who has been
accepted for enrollment at an institution of higher education
may, without forfeiting his or her scholarship, postpone his or
her enrollment at the institution of higher education for up to
a period of one year beginning on the date the scholar
otherwise would have enrolled in the institution after the SEA
awarded him or her the scholarship.

(Authority: 20 U.S.C. 1070c1-36 io 1070d-33, 50 U.S.C. App
462)

Subpart FWhat Postaward Conditions Must
an SEA Meet?

654.50 What requirement must an SEA meet In the
administration of this program?

(a) To continue to receive payments under this part,
an SEA shall

(1) Provide scholarship assistance only to students
who meet the requirements in 654.41;

(2) Select scholars in accordance with the provisions
in 654.40;

(3) Award to each scholar only one scholarship in the
amount of $1,500 to be used for the first academic year of
study at an institution of higher education;

(4) Make arrangements, to the extent possible, to
have scholarship awards presented to the scholars during a
ceremony at a convenient location by Members of the Senate
and Members of the House of Representatives who repre-
sent the State (or by the Delegate in the case of the District
of Columbia or the Resident Commissioner in the case of the
Commonwealth of Puerto Rico);



(5) Disburse the scholarship proceeds, in the foim of
a warrant voucher, or check payable to the student or
copayable to the student and an official of the institution of
higher education in which the student enrnIls, during the
awards ceremony or after confirming that the scholar has met
the requirements described in 654.41;

(6) Make no adjustments to the student's award
because of the student's educational expenses or financial
need;

(7) Collect any scholarship funds dsbursed to a
student who fails to meet the requirements of 654.41;

(8) Make reports to the Secretary that are necessary
to carry out the Secretary's functions under this part; and

(9) Exce pt as provided in paragraph (b) of this section,
expend all funos received from the Secretary for scholar-
ships during the awardi;eriod specified by the Secretary with
regard to those funds.

(b)(1) After awartfing all scholarships during an award
period, as required by paragraph (a)(9) of this section, an
SEA may reserve for scholarship expenditures in the follow-
ing award period my funds that have been awarded but are
subsequently returned or recovered.

(2) An SEA may reserve for administrative costs or
scholarship expenditures in the following award period any
funds from its administrative cost allotment that remains
unexpended at the end of the award period for which the
funds were granted.

(Authority: 20 U.S.C. 1070d-33, 1070d-36, 1070d-38 to
1070d - 40)

Appendlx--Comments

June 20, 1989 FEDERAL REGISTER

SUPPLEMENTARY INFORMATION: The Byrd Scholarship
Program is a federally fundsd program authorized under Title
IV, Part A, Subpart 6 of the HEA. The purpose of the program
is to promote student excellence and achievement and to
recognize exceptionally able students who show promise of
continued academic achievement. Nonrenewable scholar-
ships of $1,500 are awarded to students on the basis of merit
for the first year cf study at an institution of higher education.

Byrd Scholarships were awarded for the first time in
the spring of 1987, for study in academic year 1987-88.
Because the Secretary has not previously issued specific
regulations for this program, administration of the program to
date has been governed by the General Education Provi-
sions Act, Education Department General Administrative
Regulations (EDGAR), applicable provisions of the program
statute, and notices of final procedures published it the
Federal Register. The publication of notices of final proce-
dures was necessitated in fiscal years 1987 and 1988, and
again in the current fiscal year, due to languago in the
Department's appropriation acts fortho se years which super-
seded certain provisions of the Byrd statute. Barring the
enactment of superseding appropriations language in future
years, the issuance of these regulations is intended to
remove the need for ennual notices of finai procedures, by
providing permanent guidance to States in their administra-

tion of the program.

On September 30, 1988, the Secretary published a
notice of proposed rulemaking (NPRM) for the Robert C.
Byrd Honors Scholarship Program in the Federal Register
(53 FR 38660).

Changes Resulting From Public Comment

In addition to a number of editorial and technical
revisions which have been made to these final regulations as
a result of the comments reoeived on the NPRM and as
discu ssed in detail in the Analysis of Comments and Changes
section which follows, the Secretary has also made the
following significant changes:

1. The term 'calendar year in sec tions 654.10(b)(3)(v)
and 654.41(a)(1) has been replaced with the term 'sewn-
dary academic year.' The specific time frames which are to
be associated with the term 'secondary academic year' shall
be determined by each SEA. (The term 'secondary aca-
demic year is to be cistinguished from the term 'academic
year which refers to the postsecondary academic year and
is defined in section 654.5.)

2. The heading in section 654.2 has been changed to
read, "Who is eligible to apply for an award?" This change
and a concomitant change to subsection 654.2(b) were
made in order to clarify that those students who have applied
to an institution of higher education are eligible to apply for a
Byrd Scholarship even if they have not yet been accepted for
enrollment by an institution of higher education.

3. Section 654.41(b)(2) was added to provide that a
Byrd Scholar rnay, without forfeiting his or her scholarship
award, postpone enrollment in an institution of higher educa-
tion for up to one year after receipt of the scholarship award,
in accordance with such program guidelines and standards
as each SEA may establish.

Analysis of Comments and Changes

In response to the Secretary's invitation in the NPRM,
nine parties submitted comments on the proposed regula-
tions. An analysis of ihe comments and of the changes in the
regulations since publication of the NPRM follows. Substan-
tive issues are discussed under the section of the regulations
to which they pertain.

Section 654.2 Who is eligible to epply for an award?

Commenr One commenter requested that the Secre-
tary change section 654.2(b) of the NPRM to permit secon-
dary school students who have not yet been accepted for
enrollment at institutions of higher education to apply for Byrd
Scholarships. The commenter requested this change be-
cause he stated that applicants do not receive acceptances
from most colleges and universities until April, and it wou Id be
very late for students to begin the application process for the
Byrd Scholarship in April.

Discussion: Although section 419F(a) of the HEA
requires that a student be accepted for enrollment to be
awarded a Scholarship, there is no statutory requirement
that a student be accepted for enrollment in order to apply for
a Byrd Scholarship. If an applicant applies for and subse-
quently does not accept the Scholarship or subsequently is
not accepted for enrollment in an institution of higher educa-



don, than the SEA must award the Scholarship to another
applicant from a list of altemates. The Secretary agrees that
a change is necessary to clarify the purpose of the section,
which is to state the requirements that must be met by
students who wish to apply for an award under the Robert C.
Byrd Honors Scholarship Program.

Changes: The Secretary has changed the titie of
subsection 654.2 to read, "Who is eligible to apply for an
awardr. The Secretary has also changed section 654.2(b)
to allow a secondary school graduate who has applied but
has not yet been accepted for enrollment at an institution of
higher education to apply for a Byrd Scholarship. The change
does not make the student eligible to receive the scholarship
prior to acceptance for enrollment at an institution of higher
education. (See the first comment and cfiscussion regarding
section 654.41 for a discussion of another commenters
related concern about a student's eligibility to apply for a
Scholarship.)

Section 654.10 What must a State do to receive a grant
under this program?

Comment: Five commenters requested that the Sec-
retary make the awards ceremony required in sections
654.10 (b)(2)(v) and 654.50(a)(4) optional or permit the cere-
mony to be at the discretion of the SEA. One of the
commenters stated that he conducted an elaborate awards
ceremony for the 1987 Byrd Scholars and invited the entire
Congressional delegation to the event. Only one member of
the House of Representatives was able to appear. Several
other commenters also stated that a single ceremony was
very difficult to schedule with the complex schedules of the
Members of Congress and logistically difficult for States to
administer. The commenters also mentioned that for the first
two years of the program, and now for the third year,
language in the ED appropriations legislation has eliminated
the statutory requirement for an awards ceremony.

Discussion: Section 654.50(a)(4) instructs SEAs to
"make arrangements, to the_extent possible., to have awards
presented to the scholars during a ceremony at a convenient
bcation '" (emphasis added). Thus, this section already
affords SEAs discretion in choosing the type and location of
their award ceremonies, and the Secretary finds there is no
need to change the section. In accordance with section
654.50(a)(4), the Secretary encourages SEAs to invite the
appropriate Congressional representatives to participate in
any ceremony that is held pursuant to this section. As an al-
ternative to holding a formal awards ceremony, the Secretary
encourages SEAs to provide Members of the Senate and
House of Representatives with lists of the ByrdScholars from
their districts along with the suggestion that they acknowl-
edge formally the scholars accomplishments, either in a
letter to the scholar or by other means available to the
Members.

Changes: Nene.

Section 654.40 What are the selection criteria and
procedures?

Comment: One commenter asked what happens to
the funds if fewer than ten applications are received from a
Congressional district. He also asked if the excess funds
could be awarded to applicants from other Congressional
districts.

Discussion: Section 654.40(b)(1) requires each SEA
to select ten scholars from among the residents of each Con-
gressional district of the State for each award period. This
regulatory requirement implements the statutory require-
ment that is in section 419G(b) of the program statute and
cannot be changed absent an amendment to the statute. If
the SEA receives fewer than ten applications from eligible
students In particular Congressional district, the Secretary
suggests that it contact the secondary schools in that Con-
gressional district to encourage the submission of additional
applications. As a practical matter, however, the Secretary
considers it highly unlikely that an SEA wcuki receive fewer
than ten eligible applications from each Congressional cis-
trict.

In any event, for fiscal years 1987, 1988, and 1989
section 419G(b) has been superseded by language in the
Department of Education appropriations acts for those fiscal
years. Thus, for fiscal year 1989 (as in the past two fiscal
years) grantees am not required to comply with 654.40(b)(1)
on the application process, but lather with the provisions of
the notice of final procedures published in the Federal
Register on March 27, 1989 (54 FR 12549).

Changes: None.

Comment: One commenter requested that section
654.40(b)(2) and all other appropriate sections include a pro-
hibition against the awarding of stholarships solely on the
basis of college admissions test scores. The commenter
considered college admissions tests to be biased on the
basis of race, gender, and socioeconomic status, and was of
the opinion that for this reason SEAs should not be pemtitted
to use them to award scholarships. The commenter recom-
mended the use of high school grades as a selection crite-
rion, because the commenter believed that they are a better
predictor of college performance than college admissions
test scores.

Discussion: The program statute does not specify
which selection criteria SEAs must use in determining the
selection of Byrd Scholars. Rather, section 419G(a) author-
izes SEAs to "" establish the critetia for the selection of
scholars. "" Therefore, the Secretary cannot prohibit
SEAs from considering college admissions test results as
one of their criteria. However, the SEAs are required, under
section 654.40(b)(2), to select the scholars on the basis of
outstanding academic achievement prior to their graduation
from high school as well as on the basis of the promise of
continued academic achievement. The Secretary considers
it unlikely that an SEA could use a "college acthissions test'
as the sole criterion in scholar selection without bringing into
question the SEA's compliance with the requirements of
section 654.40(b)(2). The SEA would have to be able to show
that the test had been designed to test prior academic
achievement and not just to predict college performance.
The Secretaly encourages all SEAs that use college admis-
sions test scores as a selection criterion to use other criteria
as well, so as to ensure generally that SEAs award scholar-
ships to the most qualified scholars.

Changes: None.

Comment: Two commenters were concerned about
section 654.40(b)(2)(ii) which requires the SEA to select
scholars without regard to whether the secondary schools
they attend are within or outside their Congressional districts
or States of residency. One commenter had previously inter-
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preted the statute to require scholars to be graduating or
have graduated from a secondary school within the State to
which the scholar makes application for a Byrd Scholarship.
An additional concern was that this requirement would add
confusion to the program by requiring the SEA to have proof
of residency from parents when applicants are nominated by
out-of-State secondary schools.

Discussion: Section 419G(b) of the program statute
requires SEAs to select scholars from ''among residents of
each congressional district in a State. *- Sections
654.40(b)(1) and 654.40(b)(2)(ii) maintain the statutory
emphasis on the district or State of a studenrs residency.
Doing otherwise would render students ineligible for Byrd
scholarships in their State simply because they attend out-of-
State schools, such as Department of Defense overseas
schools or out-of-State boarding schools. The Secretary can
find nothing in the ,statute or in the legislative history to
support such a result. Under these regulations, a student
who is attending a secondary school outside his or her State
of residency applies for a Byrd Scholarship through the SEA
of Ns or her State of residency and is counted in the
appropriate Congressional district as indicated by his or her
residoncy documentation.

Changes: None.

Section 654.41 What are the requirements for a. student
to receive assistance under this program?

Comment: One commenter expressed concem with
proposed section 654.41(a)(1) which requircs.a scholar to
graduate from a secondary school or to receive a recognized
equivalent of a high school diploma in thi same calendar
year in which the SEA awards the Byrd Scholarship. The
commenter was concerned that students who receive a rec-
ognized equivalent of a high school diploma before the be-
ginning of the "calendar year would be denied the opportu-
nity to apply for the scholarship. The commenter recom-
mended that the section be modified to allow appfications
from students who receive a recognized equivalent of a high
sthool diploma within six months preceding the start of the
calendar year in which scholarships are to be awarded.

Discussion: The Secretary agrees that the use of
calendar year would deny this type of student the opportb-

nity to apply for the scholarship, and that such denial is not
in keeping with the intent of the program.

Changes: The Secretary has revised section
654.41(a)(1) to replace the term 'calendar year with the
statutory term "secondary academic year," found in section
4191(b) of the program statute. The spedfic time frame
associated with the secondary academic year in each State
shall be determined by each State. (Note: the term 'secon-
dary academic year is to be distinguished from the term
'academic year,' which is the postsecondaT acad6mic year
as defined in section 654.5.)

Comment: A commenter was concerned that section
654.41(a)(1)(ii) requires a student to graduate from secon-
dary school and enter an institution of higher education
during the same calendar year. The commenter requested a
modification that would permit a Byrd Scholar some capons
in enrollment in higher education. In the commenters opin-
ion, this section would reduce the range of options, such as
foreign exchange programs that would postpone college
enrollment by one year, that some outstanding students want

to pursue. The commenter stated that in the first year of the
Byrd Scholarship Program a recipient from his State had to
postpone enrollment in an instkution of higher education until
the second semester due to an operation. He believed that
the scholar would have been unable to receive the scholar-
ship if the proposed regulations were in effect at that time.

Discussion: Section 654.41(a)(1)(H) of the NPRM
requires only that a scholar be accepted for enrollment at an
institution of higher education during the same secondary
academic year (referred to as 'calendar year in the NPRM)
as the scholarship is to be awarded. Thus, in response to the
commenters concem, the Secretary does not interpret either
the statute or section 654.41(a)(1)(ii) of the NPRM as requir-
ing enrollment during the same year as the scholarship is
awarded. Rather, the Secretary considers a delay of enroll-
ment for up to one year, as is suggested by the commenter,
to be authorized under the statute although he would con-
sider any delay lasting more than one year to be inconsistent
with the purpose of the program.

Changes: The Secretary has renumbered section
654.41(b) io that it is now section 654.41(b)(1) and has
added section 654.41(b)(2) to provide that a scholar may
postpone enrollment in an institution of higner education for
up to one year after receipt of a Byrd Scholarship award.
However, the new section 654.41(b)(2) also authorizes an
SEA to develop and apply program guidelines and standards
to the review of any scholars request for a postponement of
enrollment, in accordance with the program administration
authority provided to the SEA by section 419E(1) of the Byrd
Scholarship Program statute.

Comment: One commenter requested that an SEA
collect the Statement of Registration Status required in
section 654.41(a)(4). The commenter believed that this
procedure is proper since the SEA makes the award to
qualified recipients prior to their actual enrollment in a
postsecondary institution.

Discussion: The requirement that recipients of aid
under Title IV of the HEA who are required to register with
Selective Service file a Statement of Registration Status with
the postsecondary institution which they plan to attend
(rather than the SEA as suggested by the commenter) is
statutory (see 50 U.S.C. App. 462), and the Secretary cannot
change the requirement.

Changes: None.

Section 654.50 What requirements must a State meet in
the administration of this program?

Comment: One commenter expressed concem that
sections 654.50(a) (4) and 654.50(a)(5) in combination with
the requirements in section 654.41 would delay the awards
ceremony and the disbursement of funds until after the
student has begun hi!, or her initial term in postsecondary
education. The commenter was further concerned that
654.50(a)(7) would delay the disbursement of funds until the
institution of higher education has certified all requirements
in section 654.41.

Discussion: There is no requirement that the State-
ment of Registration Status must be filed pdor to the SEA's
awarding of the scholarships during an awards ceremony.
Under section 654.50(a)(5), the SEA may decide for itself
when to disburse the funds. The fact that neither the State-
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ment of Registration Status nor the confirmation of enroll-
ment I oblained before the actual enrollment of a scholar in
a postsecondary institution need not delay the award of the
scholarship. The Secretary interprets section 4191(b) of the
program statute :o require each SEA to make each award
before the last date on which any secondary school in the
State completes its secondary academic year. However,
these regulations do not require the SEA to cisburse the
awards at that time. Under section 654.50(a)(5), each SEA
may hold the funds until after the awards ceremony and
following confirmation that the student has met the require-
ments in section 654.41. Although section 654.50(a)(5)
permits an SEA to delay the disbursement of funds until after
it has confirmed that the scholar has met the requirements of
section 654.41, it does not require the SEA to do so. If the
SEA cl-ooses to disburse the scholarship funds at the awards
ceremony, as it is also autboked to do under soction
654.50(a)(5), it is then required, unckir section 654.50(a)(7),
to collect any funds disbursed to studonts who fail to meet the
requirements of 654.41.

Changes: None.

[FR Doc. 89-14526 Filed 6-19-89; 8:45 am]



PART 673-INCOME CONTINGENT LOAN
PROGRAM

Note.-An asterisk (*) indicates provisions that are
identical to provisions in Parts 674, 675 and 676.

Subpart A-Scope, Purpose, and General
Definitions

Sec.

673.1 Purpose.

673.2 Definitions.

Subpart 6-Selection and Funding of
Demonstration Projects

673.11 Eligible applicants.

673.12 Application for grants.

673.13 Evaluation of an application.

673.14 Selection criteria-new grants.

673.15 Selection criteria-continuation grants.

673.16 Determination of need for ICL
Demonstration Project funds.

673.17 Allocation of ICL Demonstration

Subpart C-General Provisions

673.21 Program participation agreement.

673.22 Student eligibility and selection requirements.

673.23 ICL loan maximums.

673.24 Allowable costs of attendance-1987-88.

673.25 Expected family contribution-1987-38.

673.26 Approved need analysis systems-1987-88.

673.27 Overaward.

673.28 Coordination with BIA grants.

673.29 Making and disbursing loans.

673.30 Federal interest in allocatsd funds-transfer of Fund.

673.31 Use of funds.

673.32 Fiscal procedures and records.

673.33 Compliance with equal credit opportunity require-
ments.

Subpart D-Loan Terms and Conditions

673.41 Permissible charges to students.

673.42 Promissory note.

673.43 Repayment plan.

673.44 Deferment of repayment-financial hardship.

673.45 Cancellation for death or disability.

Subpart E-Due Diligence [Reserved]

Appendix A-Sample Promissory Note

Authority: 20 U.S.C. 1087a-1087e, unless otherwise noted.

Subpart A-Scope, Purpose, and General
Definitions

&K. 673.1 Purpose.

(a) The Income Contingent Loan (ICL) Program pro-
vides loans through institutons of higher education to finan-
cially needy students atteraing those institutions to help
them pay their educational costs.

(b) The Secretary implements the ICL Program through
the I C LDemonstration Project (Demonstration Project). Under
the Demonstration Project, the Secretary provides funds to
selected institutions of higher education, to establish a re-
volving ICL fund at the institugon, in order V- evaluate the
feasibility of a program of student loans using income-based
repayment plans.

(Authority: 20 U.S.C. 1087b)

Ss*. 673.2 Definitions.

(a) Subpart A of the St4dent Assistance General
Provisions, 34 CFR Part 668, sets forth definitions of the
following terms used in this part:

Academic year

Act

Award year

Campus-based programs

Clock-hour

College Work-Study (CWS) Program

Consolidation Loan Program

Defense loan

Dependent student

Direct loan

Enrolled

Guaranteed Student Loan (GSL) Program

Independent student
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National Defense Student Loan Program

National Direct Student Loan (NDSL) Program (now called
the Perkins Loan Program)

NaSonal of the United States

One-year training program

Parent

Pell Grant Program

Perkins Loan Program (formerly caned the National Direct
Student Loan Program)

PLUS Program

Postsecondary vocational institution

Proprietary institution of higher education

Public or private iton profit institution of higher education

Recognized equivalent of a high school tiploma

Regular student

Secretary

Six-month training program

State

State Student Incentive Grant (SSIG) Pr...gram

Supplemental Educational Opportunity Grants (SEOG)
Program, and

Supplemental Loans for Students (SLS) Program

(b) The Perkins Loan Program (formerly National
Direct Student Loan (NDSL) Program) regulations, 34 CFR
Part 674, sets forth definitions of the following terms used in
this part:

Acceleration

Default

Defaulted principal amount outstanding

Eligible program

Expected family contribution (EFC)

Financial need

Half-time graduate or professional student

Half-time undergraduate

Institution of higher education (institution)

Matured loans

Payment period

(c) The Secretary defines other terms used in this part
as follows:

Adjusted gross income: The acqusted gross income
(AGI) reported on the Federal income tax return.

Base income year: The most recent Federal tax year
ending before November 1 of the calendar year preceding
the calendar year for which a payment obligation is calcu-
lated.

Federal capital contribution (FCC): Federal funds
provided to an institution in order to establish and maintain an
ICL Fund.

Fund (ICL Fund): A fund established and maintained
according to Sec. 673.21.

Grace period: A period of nine consecutive months,
starting from the date the borrower ceases to be at least a
half-time student at an institution of higher education, during
which a borrower does not have to make payments.

Handicappeckstudent: A student who meets the defi-
nition in section 602(1) of the Education of the Handicapped
Act, as amended [20 u.s.c.1401(1)), that is, a student who
is mentally retarded, hard of hearing, deaf, speech- and
language-impaired, visually. handicapped; seriously emo-
tionally cisturbed, orthopedically impaired, or is otherwise
health-impaired or has specific learning disabilities which
require special education and related setviods.

Initial repayment period:The period of time beginning
at the end of the grace period of a borrower and encing
December 31 of the first complete calendar year after the end
of the grace period.

Institutional capital contribution (ICC): Funds contrib-
uted by the institution in order to establish and maintain an
ICL Fund.

Opening loan account balance: The principal and
accrued interest outstanding on the date on which the grace
period of a borrower ends.

(Authority: 20 U.S.C. 1087a-1087e)

Subpart 0-Selection and Funding of
Demonstration Projects

Sec. 67711 Ellgibl. applicants

An institution is eligible to apply for a grant to cany out
an Income Contingent Loan (ICL) Demonstration Project if
the institution

(a) Participates in the current award year in the Pell,
campus-based (Perkins Loan, College Work-Study, and
Supplemental Educational Opportunity Grant), and Guaran-
teed Student Loan Programs;

(b) Offers at least one educational program

(1) For which it awards a baccalaureate degree; or

(2) Which is at least a two-year program which is
acceptable for full credit toward a baccalaureate degree;
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,..%) Has at ieast an aggregate of 500 students enrolled
in th ograra(s) described in paragraph (b) of this section;
and

(d) Has a Perkins Loan default rate, as defined in 34
CFR 674.6a(d) of no more than 7.5 percent as of December
31 of the calendar year prececing the award year for which
Or: institution applies for a grant.

(Authority: 20 U.S.C. 1087a, 1087b)

Sec. 673.12 Application for grants.

(a) New grants. An institution applies for a new grant
foi an ICL Demonstration Project by submitting an applica-
tion that

(1) Includes information that addresses each of the
selection criteria set forth in Sec. 673.14(g), (h) and (i);

(2) Doscribes in detail the institution's plans for a
Demonstration Project as outlined in Sec. 673.14(f); and

(3) Contains an assurance that the ins!' Ion will
comply with the requirements imposed under this art and
will carry oirt a Demonstration Project for the five years for
which the project is authorized.

(b) Continuation grants. An institution may apply for
funds to continue an ICL Demonstration Project by submit-
ting an application that reports the results of the institutional
evaluation completed for the previous award year as set forth
in the institution's original application and that requests
addifional funds.

(Approved by the Office of Management and Budget under
control number 1840-0589)

(Authority: 20 U.S.C. 1087b)

Sec. 673.13 Evaluation of an application.

(a)(1) The Secretary uses the selection criteria in Sec.
673.14 to evaluate applications far new grants.

(2) The Secretary awards up to 120 points for these
criteria.

(3) The maximum possible score for each criterion is
indicated in parentheses.

(b) The Secretary uses the selection criteria in Sec.
673.15 to evaluate applications for continuation grants.

(c)(1) After evaluating applications for new grants
according to the criteria in Sec. 673.14, the Secretary may
determine whether the most highly rated applications are
broadly and equitably cfistributed throughout the Nation for
each competition under this program. The Secretary may
select other applications for funding if doing so would im-
prove the geographical distribution of projects funded under
this program.

(2) The Secretary may select an application for fund-
ing to improve the diversity of activities or projects funded
under a particular competition.

10
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(Authority: 20 U.S.C. 1087b)

Sec. 673.14 Selection criterianew grants.

(a) Findings of the latest ED program review. (15
points) The Secretary reviews the results of the latest ED
program review in order to determine whether the applicant
has demonstrated compliance with applicable statutes and
regulations.

(b) Results of the institution's most recent audit report
submitted to ED. (15 points) The Secretary reviews the
results of the institution's most recent mit report submitted
to ED to determine whether a significant misuse of Federal
funds has been identified.

(c) The institution's total number of undergraduate
students. (10 points) The Secretary reviews the total number
of undergraduate students as reported by the institution on
the Fiscal-Operations Report and Application to Participate
(FISAP) in the National Direct Student Loan (NDSL), Supple-
mental Educational Opportunity Grant (SEnG) and College
Work-Study (CWS) Programs for the previous award year to
determine whether the institution has experience in admini-
stering student assistance programs for a large number of
students.

(d) Compliance with the Pell Grant Program reporting
requirements. (10 points) The Secretary reviews ED records
of the institution's compliance with all the deadline dates set
by ED for the receipt of institutional payment summary (IPS)
documents for the Pen Grant program for the award year prior
to the award year for which the institution is applying for a
demonstration grant.

(e) The institution's default rate under the Perkins
Loan Program. (10 points) The Secretary evaluates the
information provided by the institution on the FISAP to
determine the institution's default rate under the Perkins
Loan Program as of June 30 of the calendar year prececfing
the award year for which the institution applies for a grant If
the institution's default rate has changed since submission of
the FISAP, the institution must submit revised Sections A and
C of the FISAP in order for the Secretary to determine the
institution's default rate under the Perkins Loan Program as
of December 31 of the calendar year preceding the award
year for which the institution applies for a grant.

(f) Plan of operation. (20 points) (1) The Secretary
reviews each application to evaluate the quality of the plan of
operation for the project.

(2) The Secretary determines the extent to which the
plan of operation shows

(i) An effective plan of management that insures
proper and efficient administration of the project;

(ii) How the objectives of the project relate to the
mission of the institution;

(iii) An effective plan to use institutional resources and
personnel to achieve each objective;

(iv) A documented process to be used in selecting ICL
borrowers; and

(v) An effective plan for publicizing the ICL Program.



(g) Quality of key personnel. (10 points)

(1) The Secretary reviews each application to evalu-
ate the qualifications of the key personnel the applicant plans
to use on the project

(2) The Secretary evaluates

(i) The qualifications of the projec' director (i f one is to
be used);

(ii) The qualifications of each of the other key person-
nel to be used in the project; and

(iii) The time that each person referred to in para-
graphs (gX1) and (2) of this section will commit to the project.

(3) To determine personnel qualifications, the Secre-
tary considers experience and training in studentfinancial aid
administration, particularly the Perkins Loan Program, re-
lated to the objectives of the project, as well as other
quaGfications relevant to the quality of the project

(h) Evaluation plan. (20 points) (1) The Secretary
reviews each application to evaluate the quality of the evalu-
ation plan for the Demonstration Project

(2) The Secretary determines whether the applicant
proposes methods of evaluation that are appropriate for the
project and, to the extent possible, produce procedures that
may be replicated.

(i) Wilangness to overmatch. (10 points) The Secre-
tary reviews each application to determine whether the
applicant is wining to contribute institutional capital contribu-
tion to the loan fund exceeding that required under Sec.
673.21

(Approved by the Office of Management and Budget under
control number 1840-0589)

(Authority: 20 U.S.C. 1087b)

Sec. 673.15 Selection criteriacontinuation grants.

(a) Compliance with performance and reporting re-
quirements. The Secretary evaluates the FISAP to deter-
mine whether the institution has demonstrated a high degree
of complialce with the performance and reporting require-
ments of the Perkins Loan program as evidence of continuing
ability to implement the repayment administration activities
required by the ICL Program.

(b) Evaluation. The Secretary determinns whether
the evaluation submitted by the institution of its experience
with the Demonstration Project is thorough and indcates a
high level of administrative capability and institutional com-
mitment to the ICL Demonstration Project

(Authority 20 U.S.C. 1087b)

Soc.673.1E Determination of need for ICLDemonstration
Project funds.

(a) The Secretary determines an institution's need for
ICL Demonstration Project fund Federal Capital Contribu-
tions (FCC) accordng to 34 CFR 674.6, 674.7, and 674.7a.

-

(b) The amount of Perkins Loan FCC allocated to the
institution is considered in determining remaining institu-
tional need for ICL funds.

(Authority: 20 U.S.C. 108M)

Sec. 673.17 Allocation of ICL Demonstration Project
funds.

(a) The Secretary allocates ICL Demonstration Proj-
ect funds to institutions on the basis of the institution's need
for ICL funds determined in accordance with Sec. 673.16.

(b) If funds appropriated for the ICL Demonstation
Project FCC are insufficient to fund the aggregate amount of
unmet institutional need as determined in 34 CFR 674.6 for
Demonstration Prqact Institutions, the Secretary allocates
funds to institutions on the basis of

(1) The ratio of each institution's unmet need to the
aggregate amount of that need at all Demonstration Project
Institutions; and

(2) The Secretary's determination of the amount of
funds needed to create or sustain an ICL Demonstration
Project at the institution at a level consistent with the purpose
of the 1CL Demonstration Project

(c)(1) If an institution anticipates not using all of its
allocation for an award year for ICLs and for authorized
expenses by the end of that award year, it must specify the
expected unused amount to the Secretary and return those
funds, if directed.

(2) The Secretary distributes funds returned in accor-
dance with paragraph (c)(1) of this section in a manner that
best carries out the purposes of the 1CL program.

(Authority: 20 U.S.C. 1087b(c))

Subpart C-General Provisions

Sec. 673.21 Program participation agreement.

To participate in the ICL Program, an institution shall
enter into a participation agreement with the Secretary. The
agreement provides that the institution shall use the funds it
receives solely for the purposes specified in this part and
shall administer the program in accordance with the Act, this
part and the Student Assistance General Provisions regula-
tions, 34 CFR Part 668. The agreement provides that the
institulion shall deposit and maintain these funds in an
interest-bearing account. The agreement further provides
that-

(a) The institution shall establish and maintain a Fund
and shall deposit into the Fund-

(1) FCC appropriated under section 452(b) of the Act:

(2) ICC equal to at least one-ninth of the FCC de-
scribed in paragraph (a)(1) of this section;

(3) Repayments of principal and interest;



(4) Penalty charges cdlected under Sec. 673.41 (b)
and (c).

(5) Any other earnings of the Fund inciudng any
interest earned on the funds listed in paragraphs (aX1)
through (4) of this section; and

(6) Any short term, no-interest loans the institution
makes to the Fund in anticipation of collections or receipt of
FCC.

(b) The institution shall use the money in the Fund only
for-

(1) Making ICLs to students;

(2) Administrative expenses as provided for ;r1 Sec.
673.31;

(3) Capital cistributions in accordance with section
466 of the Act;

(4) Litigation costs;

(5) Othercollection costs, agreed to by the Secretary
in connection with the collection of principal, interest, and
penalty charges on a loan made from the Fund; and

(6) Repayment of the short term, no-interest loans
made to the Fund by the institution in anticipation of collec-
tions or recept of FCC.

(c) At least annually, the institution shall submit a
report to the Secretary which contains information on loans
in default-

(1) 120 days or more for loans repayable in monthly
installments; or

(2) 180 days or more for loans repayable in less
frequent installments;

(d) If a loan is in default despite due ctiligence on the
part of the institution in collecting the loan, the institution may
assign its rights to the loan to the United States without
recompense.

(e) To assist institutions in collecting outstancing
loans, the Secretary provides to an institution the names and
addresses of borrowers or other information relevant to
collection which is available to the Secretary.

(f) The Seixetary may require that the institution
restore to the Fund the outstancting principal balance, ac-
crued interest, and any administrative cost allowance it
received for an ICL if the institution-

(1) Improperly clisbursed the loan; or

(2) Failed to exercise due diligence in its collection of
the defaulted loan.

(Authority: 20 U.S.C. 1087c)

(Approved by the Office of Management and Budget under
control number 1840-0589)
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Sec. 673.22 Student eligibility and selection
requirements.

(a) Eligibility. A student is eligible to receive funds
under the Income Contingent Loan Program at an institution
of higher education if the student-

(1) Is a regular student:

(2) Is enrolled or accept9d for enrollment as at least a
half-time undergraduate student in an eligible program at that
institution in accordance with Sec. 673.11(b);

(3)(i) Has a high school diploma or recognized equiva-
lent; or

(ii) Is beyond the age of compulsory school Wien-
dance in the State in which the institution he or she is
attending is located and has the ability to benefit from the
education or training offered by that institution;

(4)(i) Is a U.S. citizen or national;

(ii) Is a permanent resident of the U.S.;

(ii) Provides evidence from the Immigration and
Naturalization Service that he or she is in the United States
for other than a temporary purpose with the intention of
becomktg a citizen or permanent resident or

(iv) Is a permanent residentof the TrustTerritory of the
Pacific Islands, or the Northern Mariana Islands;

(5) Except as provided in paragraph (eX2) of this
section, hasfinancial need. A member of a religious order (an
order, community, society, agency, or organization) who is
pursuing a course of study at an institution of higher educa-
tion is considered to have no financial need if that religious
order-

(i) Has as its primary objective the promolion of ideals
and beliefs regarding a Supreme Being;

(5) Requires its members to forego monetary or other
support substantially beyond the support it provides; and

(iii) Directs the member to pursue the course of stuoy
or provides subsistence support to is members;

(6) Is maintaining satisfactory p.1:ogress in the course
of study he or zhe is pursuing according to the standards and
practices of that institution:

(7) Does not owe a refund on a grant awarded under
the Pell Grant, SEOG or SSIG programs to meet the cost of
attending any institution:

(8) Is not in default on any loan made or guaranteed
under the lide IV H EA programs to meet the cost of attencing
any institution; and

(9) Receives a preliminary or final determination from
the institution of the studenrs eligibility or ineligibility for a Pell
Grant

(b)Overpayment Overpayment of a grant means that
a student's grant payments are greater than the amount he
or she is entitled to receive. A student who owes a refund on



a Pell Grant, SEOG, or SSIG due tc an overpayment
eligible to receive a ICL under the following concitions:

(1)(i) Overpayment of Pell Grant If an institution
makes an overpayment of a Pell Grant to a student, that
student is eligible to receive an ICL if-

, (A) The student is otherwise eligible: and

(B) The institution can eliminate the overpayment in
the award year in which it occurred by adjusting subsequent
Pell Grant payments for that award year.

(ii) Overpayment of a Pell Grant due to institutional
error. If the institution makes an overpayment of a Pell Grant
as a result of its own error and cannot correct it as specified
in paragraph (b)(1)(i)(B) of this section, it may continue to
disburse an ICL to that student if the student-

(A) Is otherwise eligible; and

(B) Acknowledges in writing the amount of overpay-
ment and agrees to repay it in a reasonable period of lime.

(2) Overpaymen t of an SEOG or SSIG. If an institution
makes an overpayment of an SEOG or SS1G to a student,

,that student is eligible to receive an ICL if-

(ii) The institution can eliminate the overpayment by
aciusting financial aid payments (other than Pell Grants) in
the same award period in which the overpayment occurred.

(c) Default on loans. If a stucient is in default on a loan
made or guaranteed under any title IV HEA Program for
attendance at any institution, the institution may neverthe-
less make an 1CL payment to Mat student under the following
conditions:

(1)(i) Guaranteed loans. An institution may make an
IC L o rcontinae to advance funds to a studentwho kin default
on a loan guaranteed under any TiVe IV HEA program if the
Secretary (for a Federal in sured loan) or a guarantee agency
(fora loan insured by that guarantee agency) determines that
the student has made satisfactory arrangements to repay the
defaulted loan.

(ii) Reliance on student's statement An institution, in
determining whether a student is in default on a loan guaran-
teed under any Title IV HEA program, may rely upon the
student's written statement that he or she is not in default,
unless the institution has information to the contrary.

(2) Perkins Loan. An institution may make an ICL to a
student who is in default on a National Defense/Direct
Student Loan or Perkins Loan if the institution that made the
loan, or the Secretary, if the loan has been assigned to the
Department of Education, certifies that the student has made
satisfactory arrangements to repay that loan.

(d) Bankruptcy. The Secretary does not consider a
loan made or guaranteed under a Title IV HEA program that
is discharged in bankruptcy to be in default for purposes of
paragraph (c) of this section.

(e) Selection. (1) An institution shall make ICLs rea-
sonably available within each award year to the extent of
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available funds first to all eligible students who demonstrate
financial need for the loan.

(2)An instibition may then use those funds that remain
available to make ICLs to eligible students who have not
demonstrated financial need for the loan.

(3) The institution shall establish selection procedures
and these procedures must be-

(i) Uniformly applied;

(5) In writing; and

i) Maintained in the institution's files.

(4) The institution shall not make an ICL to a student
who is unwilling to repay that loan. Default on a previous loan
inducing a defaulted loan cischarged in bankruptcy is evi-
dence of that unwilingness.

(Authority: 20 U.S C. 1087d)

SOC. 673.23 ICL loan maximums.

(a)Annual amou
may borrow under the IC

nts. The maximum amounts student
L program in an academic year is-

(1)$2,500 forastudent enrolled in the first and second
academic year of undergraduate study;

(2) $3,500 for a student
year of undergraduate study; and

enrolled in the third academic

(3) $4,500 for a student enrolled in the fourth and fifth
academic years of undergraduate study.

(b) Aggregate amounts. The
amount an eligible student may borrow
gram is $17,500.

maximum aggregate
under the ICL pro-

(Authority: 20 U.S.C. 1087d(a))

Sec. 673.24 Allowable costs of attendance-198748.

(a) General. (1) Except as provided in paragraph (d)
of this section a student's cost of attendance means-

(i) The tuition and fees charged to a full-time student
for an academic year by the institution he or she is attencing
as determined under paragraph (b) of this section;

(ii) An allowance for room and board empenses for
academic year, as determined under paragraph (c) of this
section;

(iii) A reasonable allowance determined by the in stitu-
ton for books and supplies for an academic year;

(iv) A reasonable allowance determined by the institu-
tion for transportation for an academic year. This allowance
may include-

(A) The cost of travel between the student's residence
and the institution; end

(B) The cost of travel required for completion of a
course of study;
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(v) A reasonable allowance determined by the institu-
tion for miscellaneous personal expenses for an academic
year;

(vi) A reasonable allowance determined by the institu-
tion for an academic year for expenses related to study
abroad for students enrolled in an academic program which
normally includes a formal program of study outside the
United States;

(vii) A reasonable allowance determined by the insti-
tution for expenses for an acade mic year related to childcare
for a student's dependent chlidren; and

(viii) A reasonable allowance determined by the insti-
tution for a hanclicapped student's expenses for an academic
year related to his or her haricicap, if these expenses are not
provided for by any other assistiag agency or program. This
allowance may include expenses related to special services,
transportation, equipment and supplies.

(2) The institution shall take into account when deter-
mining a student's cost of attendance-

(i)The period forwhich financial assistance is awarded;
and

(ii) Whether the student is enrolled on a fuMme or
less than full-time basis.

(b) Tuition and fees. (1) An institution shall determine
the tuition and fees charged a full-the student by calculating-

(i)The actual amount charged the full-time student for
tuition and fees for an academic year; or

(ii) The average amount it charges full-time under-
graduate students for tuition and fees for an academic year.

(2) If an institution establishes its tuition and fee
charges on a residency requirement basis (e.g., In-State and
Out-of-State) and elects to calculate an average charge for
tuition and fees, it shall establish a separate average charge
for each different residency based classification.

(3) An institetion may determine a separate average
charge for any other distinct classification upon which it
bases tuition and feo charges.

(c) Room and board. (1) The institution shall calculate
a student's room and board allowance as follows-

(i) For a studentwho has no dependents and lives with
his or her parent(s), an allowance of not less than $1,100;

(ii) For a student who has no dependents and lives in
institutionally owned or operated housing-

(A) The actual amount charged the student for room
and board for an academic year; or

(ll) A standard allowance based on the average
amount it charges most of its student residents for room and
board for an academic year;

(rii) For a student who has no dependents and does
not live with his or her pare nt(s) or in institutionally owned or

operated housing, a standard allowance determined by the
institution for room and board for an academic year; or

(iv) For a student who has dependents, an allowance
determined by the institution for room and board for an
academic year based upon expenses incurred by the student
and his or her dependent(s).

(2) For purposes of this section, a spouse is consid-
ered a dependent

(d) Attendance costs for students in correspondence
study programs. The cost of attendance for a student en-
rolled in a correspondence study program means-

(1) Actual tuition and fees charged to the student for
an academic year;

(2)A reasonable allowance determined by the institu-
tion for books and supplies for an academic year, if required
for the completion of the program; and

(3) If incurred in fulfilling a required period of residen-
tial training, expenses for-

(i) Room and board; and

('d) Travel between the student's residence and the
institution.

(e) Adjustments. An institution may, in individual cases,
aciu st a student's cost of attendance if the cost of attendance
calculated under paragraphs (a) through (d) of this section is
not a reasonable approximation of the student's actual costs.

(f) Required documentation. An institution shall pre-
pare and retain a written explanation of the cost of atten-
dance figures established under this section.

(Authority: 20 U.S.C. 1087d)

Sec. 673.25 Expected family contribution-1987-88.

(a) Annual determinations. An institution shall deter-
mine a student's financial need at least annually.

(b)(1) To determine a student's fnancial neod, an
institution shall determine the student's EFC.

(2)To determine an EFC for the period of the student's
award, an institution shall use one of the approved systems
of need analysis as provided in Sec. 673.26.

(c) Native American students. In determining a Native
American's EFC, an institution may not consider the follow-
ing as income or assets of the student and his or her spouse
or parent(s):

(1) Awards made under Pub. L (98-64, the Distribu-
tion of Judgment Funds Act (25 U.S.C. 1401 et seq.), the
Alaska Native Claims Settlement Act (43 U.S.C. 1601 at
seq.), and the Maine Indian Claims Settlement Act (25 U.S.C.
1721 et seq.) However, if the awards under the first or second
Ae4 indvidually exceed $2,000 only the awards under each
of those Acts in excess of $2,000 shall be considered income
or assets of the student or the student's spouse or parents;
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(2) Property that may not be sold or encumbered
without the consent of the Secretary of the Interior.

(3)Any other property held in trust by the U.S. Govern-
ment for the student or the student's spouse or parent(s).

(d)AdjUstments. An institution may, in indvidual cases,
aciust an EFC computed according to one of the approved
need analysis systems, as provided in Sec. 673.26, if-

(1) The EFC does not accurately reflect the student's,
spouse's, or parents ability to contribute; or

(2) The relationship between a student and his or her
parents makes it unreasonable to expect the parents to
contribute to the students cost of attendance, regardless of
their ability to do so.

(Authority: 20 U.S.C. 1087d)

(Approved by the Office of Management and Budget under
control number 1840-0589)

Sec. 673.26 Approved need and analysis systems-1987-
88.

(a)(1) An institution shall use a need analysis system
which is approved by the Secretary in determining a stu-
dents EFC.

(2) Any system of need analysis approved by the
Secretary-

(i) Must consider in determining the amount a depend-
ent student and his or her spouse and parent(s) are expected
to contribute toward the students costs of attendance-

(A) The number of the parents' dependent children;

(B) The number of the parents' dependent children
attending institutions of higher education;

(C) Tuition costs of dependent children attencing
elementary and secondary schools; and

(D) Any unusual expenses of the student or the
students family, such as unusual medical or dental ex-
penses;

(ii) Must consider in determining the amount an inde-
pendent student and his or her spouse are expected to
contribute toward the student's costs of attendance, the
student's dependent children; and

(iii) Must produce expected parental contributions
that-

(A) Increase incrementally as the parents' financial
strength, measured in constant dollars, increases; and

(B) Are equal for parents of equal financial strength.

(3) The Secretary preapproves the need analysis
systems described in paragraph (b) of this section, and
approves other systems that meet the requirements of this
section.

(b) Preapproved systems for dependent and inde-
pendent students. The Secratary preapproves the following
need analysis systems-

(1) The system that produces the expected family
contribution number (FC) printed on the Student Aid Report
provided to the student by the Secretary; and

(2) The EFC used in the Pell Grant Program (34 CFR
Part 690).

(c) Application requirements. (1) An individual or
organization wishing to have a need analysis system ap-
proved for an award year shall submit to the Secretary before
the closing date published in the Federal Register the follow-
ing:

(i) A complete description of its system of need analy-
sis for dependent and independent students.

(ii) Its student application torm(s) for undergraduate
students.

(iii) The expected parental contributions its system
produces for dependent undergraduate students under the
sample cases published by the Secretary if the majority of
students to be served by its system are undergraduates.

(iv) A complete calculation of how each expected
parental contribution is derived, inducing enough informa-
tion to allow the Secretary to duplicate these calculations and
results.

(2) The Secretary does not accept the information
specified in paragraph (c)(1) of this section in the form of
computer programs, software, or mechanical devices.

(d) Expected pare ntal contributions and sample cases.
(1) For each award year, the Secretary publishes in the
Federal Register sample cases and expected parental con-
tributions for dependent undergraduate students.

(2) The Secretary computes the expected parental
contributions for undergraduate dependent students by us-
ing sample cases which-

(i) Are based on famines of varying sizes with two
parents, the older of whom is 45 and is the sole wage earner,
and one dependent undergraduate;

(ii) Deduct from the adjusted gross income of the
students working parent-

(A) The amount of Federal income tax (based on a
joint return with standard deductions) and social security tax;

(B) An 8 percent allowance on taxable income for
State and other taxes; and

(C) A Standard Maintenance Allowance for the family
(excludng the applicant during the amdemic year) using the
Department of Labor's estimates for a low budget standard
of living;

(iii) Determine the parents' Discretionary Net Worth by
deducting a Home and Other Asset Protection Allowance
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from the net market value of the parents' assets;

(iv) After considering the parents' available income,
apply an asset conversion, rate against the parents' Discre-
tionary Net Worth;

(v) Add the amounts determined under paragraph
(d)(2)(ii) and (d)(2)(iv) of this section; and (vi) Apply to the
amount determined under paragraph (d)(2)(v) of this section,
taxation rate schedules for undergraduate students.

(3) The expected parental contributions published by
the Secretary do not take into account-

(i) More than one family member attending an institu-
tion of hicther education as an undergraduate, or graduate or
professional student;

(ii) Business or farm assets;

(iii) Nontaxal3le income;

(iv) Unusual medcal or dental.expenses;

(v) Other unusual expenses; and

(vi) Elementary and secondary tuition expenses.

(4) In comparing figures from systems submitted for
approval with figures from sample cases, the Secretary
treats an expected parental contribution of less than zero as
zero.

(5) To insure measurement in constant dollars, the
$ecretary revises sample case figures for inflation annually
by adjusting-

(i) Deductions for family maintenance;

(ii) The standard deduction from assets; and

(iii) The rate of contribution from income and assets.

(e) Approval of systems. (1) The Secretary approves
systems of need analysis for an award year if those system s-

(i) Satisfy the criteria set forth in paragraph (a)(2) of
this section; and

(ii) Produce expected parental contributions that are
within $50 in 75 percent of the sample cases published by the
Secretary.

(2) If the Secretary approves an incividual's or organi-
zation's system for dependent undergraduate students, the
Secretary also approves that individual's or organization's
system for independent undergraduate students.

(3) For each award year, the Secretary publishes in
the Federal Register a fist of approved need analysis sys-
tems that institutions shall use in calculating awards for that
year.

(Authority: 20 U.S.C. 1087d)

(Approved by the Office of Management and Budget under

control number 1840-0589)

Sec. 673.27 Overaward.

(a) Overaward prohibited. *(1) An institution may only
award or dsburse an ICL to a student selected pursuant to
Sec. 673.22(e)(1) if the ICL, when combined with the other
resources the student receives, does not exraed the stu-
dent's financial need.

(2) When awarding and disbursing an ICL to a student,
the institution must take ito account those resources it-

(i) Can reasonably anticipate atthe time it awards ICL.
funds to the student;

(ii) Makes available to its students; or

(iii) Knows about.

(3)(i) If a student receives additional resources before
the institution advances the ICL, and the total resources
inducing the ICL exceed the student's need, and the excess
is not from employment the overaward is the amount that
exceeds need.

If a student receives additional resources after the
institution advances the ICL, and the total resources includ-
ing the ICL exceeds the student's nem! by $200 or more and
the excess is not from employment, the overaward is the
amount that exceeds $199.

14) If a student earns more money from employment
than the institution anicipated or could have reasonably
anticipated when it wvarded or cisbursed the ICL, the insti-
tution shall treat the earnings in accordance with paragraph
(d) of this section.

*(b) Resources. (1) The Secretary considers that
*resourcer include, but are not limited to, any-

(i) Funds the students is entitled to receive from a Pell
Grant regardless of whether the student applies for the Pell
Grant;

(ii) Waiver of tuition and fees;

(iii) Scholarship or grant, including ROTC or an ath-
letic scholarship;

(iv) Fellowship or assistantship;

(v) Insurance programs for the student's education;

(vi) Veterans benefits;

(vii) Net earnings from employmont, other than CWS
employment for the period of the award except as provided
in 34 CFR 675.23; and

(viii) Except as provided in paragraph (b)(3) of this
section, long-term loans, including ICLs, made by the institu-
tion pursuant to Sec. 673.22(e)(2); and

(ix) Loans made under the GSL Program.

(2) The Secretary does not consider as a resource any
portion of the resources described in paragraph (b)(1) of this



section that are included in the student's EFC.

(3) The student may use an ICL made pursuant to
Sec. 673.22(e)(2), Supplemental Loans for Students (SLS),
State-sponsored or private loan programs, or PLUS loans to
substitute for his or her expected family contribution. How-
ever, if the loan amounts received under Sec. 673.22(e)(2)
and under the PLUS or SLS program individually or collec-
tively exceed the student's expected family contribution, the
excess is a resource.

(c) Liability for and recovery of overpayments. (1) The
student is liable for any overpayment of ICL advances made
to him or her.

(2) The institution is also liable for an overpayment if
the overpayment occurred because it failed to follow the
procedures set forth in this Part. The institution shall restore
an amount equal to the overpayment and any administrative
cost allowance claimed on that amount to its ICL fund even
if it cannot collect the overpayment from the student.

(3)1f an institution makes an overpayment for which it
is not liable, it must help the Secretary recover the overpay-
ment by making a reasonable effort to contact the student
and recover the overpayment.

(d) Treatment of earnings in excess of need. An
institution shall take the following steps when it learns that a
borrower has earned, or will eam, $200 or more over his or
her financial need:

(1) The institution shall decide whether the student
has increased financial need unanticipated when it awarded
financial aid to the student. If the student does, no further
action is necessary.

(2) If the student's earnings sfill exceed need by $200
or more after the institution subtracts any adcfitional costs, it
shall cancel any unpaid loan or grant (other than Pell Grants)
to avoid exceecfing need by more than $199.

(3) If the student's earnings still exceed his or her need
by $200 or more after the institution takes the steps required
in paragraphs (d) (1) and (2) of this section, and the student
is enrolled for the next academic year, the institution shall
considerthe amount that exceeds $199 as a resource to help
pay the student's cost of attendance in the following year.

(4)1f the student's earnings still exceed his or her need
by $200 or more after the institution takes the steps required
in paragraphs (d) (1) and (2) of this section, and the student
is not enrolled for the next academic year, no further action
is necessary.

(Authority: 20 U.S.C. 1087d)

Sec. 673.28 Coordination with BIA grants.

(a) To determine the amounts of an ICL for a student
selected under Sec. 673.22(e)(1) who is also eligible for a
Bureau of Indian Affairs (BIA) education grant, an institution
shall prepare a package of student aid-

(1) From resources other than the BIA education grant

the student has received or is expected to receive; and

(2) That is consistent in type and amount with pa.'
ages prepared for students in similar circumstances who are
not eligible for a BIA education grant.

(b)(1) The BIA education grant, whether received by
.. student before or after the preparation of the student aid

package, supplements that package.

(2) No aciustment may be made to the student aid
package as long as the total of the package and the BIA
education grant is less than the institution's determination of
that student's financial need.

(c)(1) If the BIA education grant, when combined with
other aid in tie package, exceeds the student's need, the
excess shall be deducted and may be deducted only from the
other assistance, not the BIA education grant.

(2) The institution shall deduct the excess in the
following sequence: loans, work-study awards, and grants
other than Pell Grants. However, the institution may change
the sequence if requested by a student and the institution
believes the change benefits the student.

(d) To determine the financial need of a BIA-eligible
student, a financial aid administrator is encouraged to con-
sult with area officials in charge of BIA postsecondary finan-
cial aid.

(Authority: 20 U.S.C. 1087d)

Sec, 673.29 Making and disbursing loans.

(a)(1) Ppfore an institution makes its first disburse-
ment to a student, the student shall sign the promissory note
and the institution shall provide the student with the following
information-

(i) The name of the institution and the address to which
communications and payments should be sent;

(ii) The principal amount of the loan;

(iii) The applicable interest rate on the loan and, if a
variable rate, the manner in which it will be determined over
the life of the loan;

(iv) The yearly and cumulative maximum amounts
that may be borrowed;

(v) An explanation of when repayment of the loan will
begin and when the borrower will be obligated to pay interest
that accrues on the loan;

(vi) The repayment terms which the institution may
impose;

(vii) Special options the borrower may have for loan
consolidation or other refinancing of the loan;

(viii) The oorrower's right to prepay all or part of the
loan, at any time, without penalty and a summary of the
circumstances in which repayment of the loan or interest that
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accrues on the loan may be deferred or cancelled;

(ix) A definition of default and the consequences to the
borrovier inducing a statement that the default may be
reported to a credit bureau or crock reporting agency;

(x) The effect of accepting the loan on the eligibility of
the borrower for other forms of student assistance; and

(xi) Any cost that may be assessed on the borrower in
the collection of the loan including penalties and collection
and litigation costs.

(2) The insitution shall provide the information in
paragraph (a)(1) of this section to the borrower in writing-

(i) As part of the written application material;

(ii) As part of the promissory note; or

(iii) On a separate written form.

(b)(1) Except as provided in paragraphs (c) and (g) of
this section, an institution shall advance in each payment
period a portion of a loan awarded for a full academic year.

(2) The institution determines the amount advanced
each payment period by the following fraction:

ICL

Where I CL=th e total Income Contingent Loan awarded
bran academic year and N=the number of payment periods
that the institution expects the student will attend in that year.

(3) An institution may advance funds, within each
payment period, at such time and in such amounts as it
determines best meets the student's needs.

(c) If a student incurs uneven costs or resources
during an academic year and needs additional funds in a
particular payment period, the institution may advance ICL
funds to the student for those uneven costs.

(d) The institution may advance the loan proceeds to
the borrower directly by check or by crediting his or her
account with the institArtion. The institution shall notify the
student of the amount he or she can expect to receive, and
haw and when that amount will be paid. In either case, the
borrower must sign for each advance of funds on the pron;
ism note.

(e) Subject to the requirements of paragraph (f) of this
section-(1) An institution may advance loan proceeds di-
rectly to a registered student no more th an 10 days before the
first day of classes of a payment period, and

(2) An institution may advance loan proceeds by
crediting a registered studenrs account no more than 3
weeks before the first day of classes of a payment period.

(f)(1) The institution shall return to the ICL fund any
funds advanced to a student who, before the first day of
classes-

(i) Officially or unofficially withdraws; or

(ii) Is expelled.

(2) A student who does not begin class attendance is
deemed to have withdrawn.

(g) Only one advance is necessary if the total amount
the institution awards a student for an year under
the ICL, Perkins Loan programs is less than $501.

(h) A correspondence student shall submit his or her
first completed lesson before receiving an advance.

(i) If an institufon computes a student's need using
estimated data submitted before January 1 of the previous
calendar year, the institution shall not pay the student unless
it verifies that information.

(j) An institution I official shall not obtain a student's
power of attorney b a'Anorize any disbursement or to author-
ize any crediting of a student's account.

(Authority: 20 U.S.C. 1087c; 1087d)

(Approved by the Oifice of Management and Budget under
control number 1840-0589)

Sec. 673.30 Federal Interest In allocated funds-transfer
of Fund.

(a) Funds received by an institution under the ICL
program, including repayments on loans, are held in trust for
the intended stArdent beneficiaries. Funds may not be used or
hypothecated (i.e., serve as collateral) for any other purpose.

(b)(1) If an institution responsible for an ICL fund
closes or no longer wants to participate in the program, the
Secretary directs the institution to take the following steps to
protect the outstanding loans and the Federal interest in that
Fund:

(i) A capital distribution of the liquid assets of the Fund
according to section 466(c) of the Act;

(ii)(A) The transfer of the outstanding loans to another
institution; or

(B) The transfer of the outstanding loans to the De-
partment of Education.

(2) The Secretary considers the cost of collecting the
transferred outstanding loans to be equal to the institutional
share of those loans.

(3) If the Secretary directs that the outstanding loans
be transferred to a second institution, the second institution
may deposit the collections on those loans in its own Fund.
The Secretary considers the first institution's share of those
collections to be ths second institution's ICC.

(4) If the Secretary directs that the outstanding loans
be transferred to the Department of Education, the Secretary
may use the institutional share of those collections to pay
collection costs.

(5) If more than one institution offers to collect the
outstanding loans, the Secretary directs that the loans be
transferred to one or more of the competing institutions on the



basis of-

(I), The institution's demonstated loan collection
capability; and

(ii) The number of students of the first institution
expected to enroll in the second institution.

(6) The Secretary does not take an audit exception
against a transferee institution on account of actions or
omissions of the transferor institution in the administration of
its Fund. The transferee institution shall segregate the trans-
ferred Fund account until an auckt satisfactory to the Secre-
tary is performed on the operation of the transferor institu-
tion's program.

(Authority: 20 U.S.C. 1087c)

Sec. 673.31 Us of funds.

(a) General. An institution shall deposit the funds it
receives under the ICL program into its Fund. It may use
these funds only for making loans and the other activities
specified in Sec. 673.21(b).

(b) Administrative cost allowance. (1) An institution
participating in the ICL program for an award year is entitled
to an administrative cost allowance if it advances funds to
students in that year.

(2) For any award year, the maximum amount of the
allowance equals five (5) percent of the institution's expendi-
tures in that award year under the ICL Program.

(3) An institution shall use its administrative cost
allowance tonffset its costs of administering the ICL Pro-
gram. Administrafive costs also i.,clude the expenses in-
curred for carrying out the student consumer information
services requirements of Subpart 0 of the Student Assistant
General Provisions regulations, 34 CFR Part 668.

(4) An institution shall charge any administrative costs
against its Fund during the same award year in which the
expenditures for these costs were made.

(Authority: 20 U.S.C. 1087c)

Sec. 673.32 FIscal procedures and records.

(a) Fiscal procedures. (1) In administering its ICL
program, an institution shall establish and maintain an inter-
nal control system of checks and balances that ensures that
no office can both authorize payments and cisburse funds to
students.

(2) A separate bank account for Federal funds is not
required, except as provided in paragraph (b) of this section.
However, an institution must notify any bank in which it
deposits Federal funds of all accounts in that bank in which
it deposits Federal funds. The institution may give this notice
by either-

(i) Including in the name of tha account the fact that
Federal funds are deposited; or

.(ii) Notifying the bank in writing of the accounts in
which it deposits Federal funds. The institution must retain a
copy of this notice in its files.

(b) Account for ICL Fund. (1) An institution must
maintain all the cash of its ICL Fund in a separate, federally
insured interest-bearing bank account that ontains no other
funds if the Secretary determines that the institution's ac-
counting system and internal controls do not-

(i) Meet the requirements of paragraph (c) of this
Section, paragraph (d) of this section, or both;

(ii) Identify the cash balance of the ICL Fund as reacily
as if the Fund were maintained in a separate bank acoaunt;
Or

(iii) Adequately identify the earnings of the Fund.

(2) The Secretary makes that determination on the
basis of an aucit examination or as a result of a program
review.

(3) That separate bank account must be identified as
the institution's Federal ICL Fund account and must contain
all the cash of the institution's ICL Fund. That cash includes
Federal capital contributions, institutional capital contribu-
tions, repayments made by borrowers, and any earnings of
the Fund inclticing interest.

(c) Deposit of /CC into Fund. An institution shall
deposit its ICC into its Fund prior to or at the same time it
deposits any FCC.

(d) Records and reporting. (1) An institution shall
establish and maintain on a current basis financial records
that reflect all program tyansactions. The institution shall
establish and maintain general ledger control accounts and
related subsidiary accounts that identify each program trans-
action and separate those transactions from all other institu-
tional financial activity.

(2) The institution shall also establish and maintain
program and fiscal records that-

(i) Are reconciled at least monthly;

(ii) Identify each studenrs account and status;

(iii) Show the eligibility of each student aided under the
program; and

(iv) Show how the need was met for each student.

(3) Each year an institution shall submit a program and
fiscal report. The institution shall insure that the information
reported is accurate and shall submit it on the form and at the
time specified by the Secretary.

(4) The institution shall maintain on file all ICL applica-
tions for those students it reports on the program and fiscal
report.

(5) The institution shall maintain all records relating to
its applications for funds under this part.

(e) Retention of records-(1) Records. Each institution
shall keep intact and accessible records pertaining to the
application for and receipt and expendtu re of Federal funds,
including all accounting records and original and supporting
documents necessary to document how the funds are spent.
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12) Period of retention. Except for loan records and
audit questions, an institution shall keep records toren award
year for five years after it submits its program and fiscal
report.

(3) Loan records. (i) An institution must maintain a
repayment history for each borrower. This repayment history
must show the date and amount of each repayment over the
;fe of the loan. It must also imitate that amount of each
repayment credited to principal and interest respectively.

(ii) This history shall also show the date, nature, and
result of each contact with the borrower or proper endorser
in the collection of an overdue loan. The institution shall
include in the repayment history rwpies of all correspon-
dence to or from the borrower and endorser, except routine
bills, routine overdue notices, and routine form letters.

(iii) An institution shall retain repayment records,
including cancellation and deferment requests, for at least 5
years from the date of the loan's final repayment or cancel-
lation.

(iv) An institution shall keep the original promissory
notes and repayment schedules in a locked, fireproof con-
miner until the loan obligations are satisfied, The institution
shall then return the original notes to the borrower marked
paid in full. Only authorized personnel may have access to
these documents.

(4) Separate ICL records. An institution shall keep ICL
cancellation records separate from cancellation recordson
Perkins Loans, National Defense Student Loans, and Na-
tional Direct Student Loans.

(5)(i) Microfilm or computer records. (i) An institution
may keep the records required in this section (except those
listed in paragraph (e)(3)(iv) of this section) on microfilm or in
computer format.

(ii! If the institution keeps its records in computer
format it shall maintain, in either hard copy or microfilm, the
source documents supporting the computer input.

(6) Audit question. An institution shall keep records on
any claim or expenditure questioned by Federal or non-
Federal audit until resolution of any audit questions.

(Authority: 20 U.S.C. 1087c)

(Approved by the Office of Management and Budget under
control number 1840-0589)

Sec. 673.33 Compliance with equal credit opportunity
requirements.

(a) In making an ICL an institution shall comply with
the equal credit opportunity requoaments of Regulation B (12
CFR Part 202).

(b) The Secretary considers the ICL prigram to be a
credit assistance program authorized by Federal law for the
benetit of an economically disadvantaged class of persons
within the meaning of 12 CFR 202.8(aX1). Therefore, the
institution may request a loan applicant or recipient to &-
close his or her marital status, income from alimony, child
support, and spouse's income and provide the spouse's

signature.

(Authority: 20 U.S.C. 1087c)

(Approved by the Office of Management and Budget under
control number 1840-0589)

Subpart D-Loan Terms and Conditions

Sec. 673.41 Permissible charges to students.

(a) Interest-(1) Rate. (i) The rate of interest that may
be charged on an ICL must be, at the ciscretion of the
instruction,-

(A) A fixed rate set at the rate determined in accord-
ance with paragraph (a)(1)(5) of this section for the cslendar
year in which the first cisbursement is made; or

(B) A variable rate determined in accordance with
paragraph (a)(1Xii) of this section for each calendar year.

(ii) The applicable interest tate is the average bond
equivalent rate of the 91-day Treasury bills for the quarter
ending Septembr 30 of the preceding calendar year plus
three percent.

(2) Accrual. Interest accrues on the outstanding prin-
cipal balance of an ICL from the date of cfisbursement of
funds to the borrower.

(3) Capitalizing interest. The institution must add
accrued unpaid interest to the principal balance of an ICL
annually.

(b) late charges. (1) The institution shall require that
the borrower pay a late charge if the borrower fails-

(i) To repay all or part of a scheduled repayment when
due; or

(ii) To submit the income information required to
determine the annual repayment obligation by November 1.

(2) The instituton shall determine the amount of the
late charge based on either-

(i) Actual costs incurred in attempting to secure the
required payment or information from the borrower; or

(ii) The average cost incurred for similar attempts to
secure required payments or information from other borrow-
ers.

(3) The institution may not require a borrower to pay
charges imposed under this paragraph in an amount exceed-
ing 20 percent of the most recent installment payment.

(c) Collection charges. The institution shall require
that the borrower pay the institution for certain reasonable
costs incurred by the institution or its agent in collecting any
installment not paid when due in accordance with provisions
of Subpart S.

(d) Nen-authorized charges. No charges other than
those authorized by this section may be passed on to the
borrower, either diretily or indirectly. Examples of charges
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that are not permitted are as follows:

(1)Costs other than those described in paragraphs (b)
and (c) of this section associated with preparing letters or
notices or making personal contacts or local telephone calls.

(2) Fees charged by a servicing or collection agency,
to the extent they exceed permissible charges.

(3) Loan origination fees.

(Authority: 20 U.S.C. 1087d; 20 U.S.C. 1091a(b))

Sec. 673.42 Promissory note.

(a) Promissory note. (1) An institution may use only an
ICL promissory ncte which the Secretary has approved.

(2) The Secretary has approved the promissory note
set forth in Appendix A. The institution shall not change the
substance of the note set forth in the Appendix without the
Secretary's approval.

(3) The institution-

(i) Shall print the note on one page, front and back; or

(ii) May print the note on more than one page if-

(A) The note requires the signature on each page by
the borrower and any endorser; or

(B) Each page of the note states both the total number
of pages in the complete note as well as the number of each
page, e.g., page 1 of 4, page 2 of 4.

(4) An institution shall not record on a single promis-
sory note advances made under a fixed interest rate loan
agreement with advances made under a variabie interest
rate loan agreement.

(5) If the institution records on a single promissory
note advances made for an award year under a fixed interest
rate loan agreement with advances made during any other
avard year, the institution shall identify on the note the
applicable interest rate for each advance.

(b) Provisions of the promissory note.-(1) Interest.
The promissory note must state that-

(i) The applicable interest rate on the loan as deter-
mined in Sec. 673.41(a)(1);

(ii) The manner in which that interest rate is deter-
mined and, if that rate is a variable rate, the way in which that
rate will be calculated throughout the life of the loan; and

(iii) That interest shall accrue beginning on the day of
disbursement and ending on the day that all principal, inter-
est, and charges on the loan are satisfied.

(2) Repayment. (i) The promissory note must state
that the repayment period-

(A) Begins 9 months after the month in which the
borrower ceases to be at least a haff-tirne regular student at
an institution of higher education or a comparable institution
outside the U.S. approved for this purpose by the Secretary;

(B) May begin earlier at the borrowers request; and

(C) Varies based on the frequency and amount of
payments made under the income contingent repayment
plan; and

(ii) The promissory note must state that the borrower
shall repay the loan in equal quarterly, bimonthly, or monthly
installments established and periocllcally modified by the
institution.

(3) Cancellation. The promktsory note must state that
the unpaid balance of the loan shall be cancelled upon the
death or total and Permanent &ability of the borrower.

(4) Prepayment The promissory note must state that-

(i)The borrower may prepay all or part of the loan at
any time without penalty;

(ii) The institution shall use amounts repaid during the
academic year in which the loan was made to satisfy any
accrued interest first and then to reduce the original loan
amount, and shall not consider these amounts to be prepay-
ments; and

(iii) If a borrower repays more than the amount then
due under the repayment plan, the Institution shall use the
excess to prepay the principal unless the borrower desig-
nates it as an advance payment of the next regular install-
ment.

(5) Late charge. (i) An institution may state in the
promissory note that the Institution will charge a late charge
of up to 20 percent of the amount of the borrowers install-
ment payment most recently required if the borrower does
not-

(A) Repay all or part of a scheduled repayment when
due;

(B) File a timely request for cancellation or deferment
with the institution. This request must include sufficient
evidence to enable the institution to determine whether the
borrower is entitled to a cancellation or deferment; or

(C) Submit the required income information to the
institution by November 1 of each calendar year in accor-
dance with Sec. 673.43(b)(4).

(ii) The institution may-

(A) Add the late charge to the principal the day after
the scheduled repayment was due; or

(B) Demand payment of the late chErge from the
borrower wfth the next scheduled repayment after the bor-
rower receives notice of the late charge.

(6) Security and enderecrnent The promissory note
must state that the loan shall be made without security and
endorsement unless-

(i) The borrower is a minor; and

(ii) Under applicable State law, a note signed by a
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minor would not create a binding obligation.

(7) Acceleration. The promissory note must state that
an institution may demand immediate payment of the entire
loan, including any penalty charges and accrued interest if
the borrower does not-

(i) Make a scheduled repayment on time;

(ii) File cancellation or deferment form(s) with the
institution on time; or

(fli) Submit the income information required under
Sec. 673.43(b)(3) for a calendar year despite repeated
requests by the institution.

(8) Cost of collection. The promissory note must state
that the borrower must pay all attorney's fees and other loan
collection costs and charges.

(Authority: 20 U.S.C. 1087; 20 U.S.C. 1091a)

(Approved by the Office of Management and Budget under
control number 1840-0589)

Soc. 673.43 Repayment plan.

(a) General. The institution shall use-

(1) The repayment plan sot forth in this section; or

(2) An alternative income contingent repayment plan
which has been approved by the Secretary.

(b) Payment obligation.

(1) The institution shall determine the payment obliga-
tion of the borrower for each calendar year of the repayment
period as a percentage of the adjusted gross income of the
borrower, and, if married at any time during the repayment
period, of his or her spouse, determined according to the
provisions of this paragraph.

(2) The institution may require the borrower t.. maks
monthly, bimonthly, or quarterly installment payments.

(3) In order to permit the institution to determine the
annual repayment obligation of the borrower, the borrower
shall submit the following to the institution by November 1 of
each year of the repayment period:

(i) If the borrower or the spouse of the borrower filed
a Federal income tax return for the base income year, a copy
of those pages of this return which-

(A) Bear the signatures of the person or persons who
filed the return; and

(B) Contain the statement of the aciusted gross in-
come for the base income year of the person or persons who
filed a return.

(ii) If the borrower or the spouse of the borrower cid not
file a Federal income tax return for the base income year,
documentation of the amount and sources of all taxable
income of the non-filer for the base income year.

(iii) If the institution determines that the income data

from the base income year, as adjusted in accordance with
this paragraph, may not accurately reflect the borrower's
ability to repay during the year for which the institution is
calculating the repayment obligation, documentation of the
amount and sources of taxable income to the borwsyer and
his or her spouse for the current year.

(4) The institution shall determine the actuated gross
income of the borrower and his or her spouse for purposes of
this section by multiplying the a4usted gross income or
taxable income, as appropriate, derived from information
submitted in accordance with paragraph (b)(3) of this sec-
tion, by an inflation factor announced annually by the Secre-
tary.

(5) Subject to paragraph (b)(6) of this section, the
Institution shall calculate the borrowers annual repayment
obligation as a percentage of the adjusted gross income as
determined under paragraph (b)(4) of this section. The
institution shall use the following matrix:

Income Contingent Loan Repayment Rates: Percent of In-
come Due as Loan Repayment

(6)(i) The institution shall determine the repayment
obligation for any year or portion of a year in tha.:) initial
repayment period in accordance with the matrix set forth in
paragraph (b)(6) of this section, unless information needed to
determine the ability of the borrower to repay is not submitted
in accordance with the requirements of paragraph (b)(3) of
this section. If this information is not submitted as required,
the institution shall establish the annual repayment obliga-
tion as-

(A) Seven percent of the opening ICL balance, for a
borrower with an opening 1CL balance of less than $10,000;

(B) Six percent of the opening ICL balance, for a
borrower with an opening ICL balance between $10,000 and
$19,999; or

(C) Five percent of the opening ICL balance, for a
borrower with an opening ICL balance of $20,000 or more.

(ii) The institution shall determine the repayment
obligation for that ppit of the initial repayment period preced-
ing the first full calendar year of repayment by-

(A) Determining the repayment obligation of the bor-
rower in accordance with paragraph (b)(G) of this section;

(B) Dividing that amount by 12; and

(C) Multiplying the amount determined in paragraph
(b)(6)(ii)(B) of this section by the nu m be rof complete months
in the period for which the obligation is to be established.

(iii) The institution may, with the consent of the bor-
rower, adjust the annual repayment obligation up to a level of
15% the borrowers adjusted gross inc3me to cover the
annual accruing interest.

(iv) If the borrower demonstrates to the institution that
both the borrower and his or her spouse will be in a repay-
ment status on ICLs-

(A) The opening ICL account balance of the borrower
and his or her spouse must be summed;
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(B) The annual repayment obligation of the couple is
determined using the matrix in paragraph (b)(5) of this
section; and

(C) The annual repayment obligafion of the borrower
is determined by multiplying the total annual repayment
obligation of the couple "by the fraction of the summed
opening 1CL account balances of the couple owed by the
borrower.

(Authority. 20 U.S.C. 1.087c; 20 U.S.C. 1087d)

(Approved by the Office of Management and Budget under
control number 1840-0589)

Sec. 673.44 Deferment of repaymentflnancial hardship.

(a) in-school deferment. A borrower need not repay
principal or interest during a period when a borrower is at
least a half-time student at an institution of higher education
or a comparable institution outside the U.S. approved by the
Secretary for this puprose.

(b) Financial hardship deferment. A borrower need
not reply plincipal or interest during a period in which an
institution determineath at the borrower is unable to make the
scheduled repayments due to extraorcfinary circumstanses.
Periods of financial hardship deferment may rot exceed
three years in the aggregate over the entire repayment
period.

(c) Interest accrual. Interest continues to accrue and
is capitalized during a deferment period.

(d) Requests for deferment. In order to receive a
deferment, a borrower must request the deferment in writing
and provide the institution with documentation needed to
establish eligibility for the deferment.

(e) Loss of eligibility. A borrower whose loan has been
accelerated is not eligible for deferment on that loan.

(Authority: 20 U.S.C. 1087d(a))

Sec. 673.45 Cancellation for death or disability.

(a) General. An institution shall cancel the unpaid
balance of an ICL without ragard to the repayment status of
the loan, if the borrower dies or becomes totally and perma-
nently disabled, in accordance with this section.

(b) Death. An institution shall cancel the unpaid bal-
ance of an ICL on the basis of a death certificate or other
evkience of death that is conclusive under State law.

(c) Permanent and total disability. (1) An institution
shall cancel the unpaid balance of an ICL loan if the institution
determines, based on medical evidence certified by a physi-
cian which the borrower or his or her representative supplies,
that the borrower became permanently and totally disabled
after receiving the loan.

(2) Permanent and total disability is the inaNfity to
work and earn money because of an impairment that is
expected to continue indefinitely or result in daath.

(Authority: 20 U.S.C. 1087d(a))

Subpart E-Due Diligence [Reserved]

Appendix A-Sample Promissory Note

Income Contingent Loan Program

I, , promise to pay to (hereinafter called the
Lencfing Institution), located at , the sum of the amounts
that are advanced to me and endorsed in the Schedule of
Advances set forth below. I promise to pay all attomey's fees
and other reasonable costs and charges necessary for the
collection of any amount not paid when due. I promise to pay
interest on the outstandng balance owing on this loan,
includng late charges and collection costs, at the rate set
forth in paragraph II of this note.

I further understand and agree that:

I. General

All sums advanced under this note are drawn from a
fund created under Part D of Title IV of the Higher Education
Act of 1965, as amended, hereinafter called the Act, and are
subject to the Act and the Federal Regulations issued under
the Act. The terms of this note shall be interpreted in accord-
ance with the Act and Federal Regulations, copies of which
are available from the Lendng Institution.

II. Interest

Interest is charged on this loan from the date of
disbursement of any funds under this loan agreement The
interest rate on funds advanced under this agreement is
(check applicable paragraphF

( ) a fixed rate that is set at the time of the first advance
of funds to me for an award year (July 1 through June 30).
This fixed rate applies to all funds advanced to me for that
award year unfil I repay those funds and any unpaid interest
or. those funds. This fixed rate is set at three perceraover the
average bond equivalent rate of 91-day U.S. Treasury bills
for the calendar quarter ending on September 30 of the
calendar year preceding the award year in which the first
disbursement is made. The rate that applies to funds ad-
vanwd to me under this agreertent is set forth in the
schedule of advances included t. this note.

( ) a variable rate that applies to all funds advanced to
me under this loan agreement. This variable rate may change
for each calendar year unti! I repay these funds and any
unpaid inerest on these funds. This variable rate is set at
three percent over the average bond equivalent rate of 91-
day U.S. Treasury bills for the quarter encing on September
30 of the calendar year before the calendar year for which the
rate applies.

III. Repayment

(1) I promise to begin to repay the principal and the
interest which accrues on it to the Lending Institution not later
than nine (9) month s after the date I cease to be at least a half-
time regular studont at an eligible institution of higher educa-
tion or at a comparable institution outside the United States
approved for this purpose by the United States Secretary of
Educaticn (hereinafter called the Secretary).

6-16

1' 23



(2) I may, if I choose, begin the repayment period
earlier than the date on which I wouki be required to begin in
paragraph 111(1).

(3) I promise to repay the principal, interest, and any
other charges over the course of the repayment period in
monthly, bimonthly, or quarterly installments, as determined
by the Lending Institution. A copy of the current payment
form ulawhich the Lending Institution will use to calculatemy
annual repayment obligation is attached to this note, and is
part of this repayment agreement. The payment formula is
subject to change by Federal regulation, and such changes,
if any, will become part of this repayment agreement. I
understand, however, that in no case will my annual repay-
ment obligation be greater than 15% of my adjusted gross
income and that of my spouse.

(4) I promise to submit to the tenting Institution the
information on my income and, if I am married at any time
during the repayment period on this loan, the information on
the income of my spouse necessary to calculate my annual
payment obligation. I promise to submit this information by
November 1 of each year. I understand that continued failure
to submit this information will constitute a default on this loan.

IV. Prepayment

(1) I may, at my option and without penalty, repay all
orany partof the outstancing balance of this loan atany time.

(2) The Lensing Institution will use any amounts I
prepay in the same academic year in which the loan was
made to reduce the amount of the loan.

(3) If I repay more than the amount due for any
installment, and I do not designate it as an advance payment
of the next regular installment the Lending Institution vnil use
the excess amount to prepay principal.

V. Default

(1) I understand that the Lencfing Institution may
declare my loan to be in default and require immediate
payment of the entire unpaid balance of my loan, including
accrued interest, late charges, and collection costs, if-

(A) I fail to make a scheduled repayment of ar ;
installment when due under tha rspayment schedule cstab-
lished by the Leming Institution, or

(B) Despite demand by the institution, I fail to submit
information regarding my income, and the income of my
spouse, needed to calculate my repayment obligation.

(2) I understand that if I default on my loan, the
Lending Institution may disclose that I have defaulted, along
with other relevant information, to carat bureau organiza-
tions.

(3) I understand that after the Lending Institution
accelerates the loan under paragraph V(1), I will then lose my
right to defer repayments due after the date the Lancing
Institution accelerates the loan.

(4)1 understand thatfailure to pay this obligation under
the terms agreed upon will prevent my obtaining addtional

, r

Fedeml financial aid.

VI. Deferment

The Lending Institution may permit me to defer mak-
ing my scheduled repayments if it determines that extraorci-
nary circumstances, such as illness or unemployment, pre-
vent me from making those scheduled repayments or when
I am enrolled as at least a half-time student at an institution
of higher education. I understand that I must request this
deferment in writing on a timely, basis. Interest will continue
to accrue o n the unpaid balance of my loan during periods of
deferment The Lending Institution will add the amount of
interest that accrues during a period of deferment to the
balance of my loan.

VII. Death and Disability Cancellation

If I sheuld die or become permanently and totally
disabled, the total principal, interest, and other charges on
this loan shall be cancelled.

VIII. Change in Name, Address, and Social Security Number

I understand that I. and any party signing this note as
a comakerorendorser, must inform the Lending Institution of
any change in my name, address, or social security number.

IX. Late Charges

(1) The Lending Institution may impose a late charga
if I fail to make all or any part of a scheduled installment
payment when it is due.

(2) The Lending Institution may impose a late charge
if I fail Ua provide by November 1 of each year, the required
income information necessary to calculate my annual pay-
ment obligation.

(3)This charge may be up to 20 percent of the amount
of the installment payment then due.

(4)(A) The Lending Institution may either-

(i) Add the amount of the late charge to the principal
on the day after the missed scheduled repayment was due;
Or

(ii) Require that I repay it with a future scheduled
repayment.

(B) If the Lencfing Institution elects to add the as-
sessed charge to the outstanding principal of the loan, it must
so inform me before the due date of the next installment.

X. Prior Loans

I have listed below all of the ICL, Perkins Loans, and
National Direct Student Loans (or National Defense Student
Loans) I have obtained at other institutions. (If no prior loans
have been received state None?)

Schedule of ICL, Perkins Loans, National Direct Student
Loans and National Defense Student Loans at Other Institu-
tions

1.24
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XL Schedule of Advances

The following amounts were advanced to me on the
dates imitated:

NOTICE TO BORROWER: DO NOT SIGN THIS
NOTE BEFORE YOU READ IT. THE LENDING INSTITU-
TION MUST SUPPLY TO YOU AND ANY ENDORSER A
COPY OF THIS NOTE.

[This notice is signed as a sealed instrument]

Signature

[(seal)].

Date 19.
Permanent Address (Street or Box Number, City,

State, and bp Code) Social Security Number (endorser must
provide)--.

The borrower and Lending Institution Shall execute
this note without security and without endorsement unless
the borrower is a minor and this note would not, under the law
of the State in which the Leming Institution is located, create
a binding obfigation. If the borrower is a minor and tis note
would not therefore, be legally binding, the Lending Institu-
tion shall require the following endorsement

Signature

[(Seal)].

Date-- 19.
Permanent Address (Street or Box Number, City,

State, and Zip Code) Social Security Number (borrower must

Pt 673, Appencix B, will not appear in the CFR

Appendix B-Summary of Comments and Responses

[Editorial Note.-This appendx will not apear in the
Code of Federal Regulations.]

Comments and Responses

General

Comment One commenter commended the Secre-
truy's attempt to develop a loan program that aims to respond
to the varying circumstances faced by students upon gradu-
ation. Another commenter noted that it is important to keep
an open mind in the development of a new program and that
the higher education community looks fonvard to the results.
Several commentars recognized that in times of budgetary
constraints, the elimination of interest subsides is a naces-
sary step to ensure continued funang for student aid pro-
grams.

Response: The Secretary agrees with the commen-
ters. The 1CL Program is designed to be both cost-effective
to the taxpayer by reducing interest subsidy and default costs
and beneficial to borrowers by extending the repayment
period and providing flexibility through repayment which is
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tied to the borrower's income.

Comment Many commenters opposed the proposed
1CL Program because they felt that this program places the
entire burden of the student loan on the student without any
benefit to the student other than a longer repayment period
which would be offset by large amounts of accrued interest
These commenters stated that the proposed IC L conceptwill
be hard for students to understand fully and that when the
students ciscoverthe magnitude of their ICL debt they will be
forced into bypassing low-paying, service-oriented careers,
such asleaching, in favor of more lucrative careers. A
number of commenters felt that this program would lead to
increased student loan indebtedness and, as a result, to
increases in defaults. Several commenters believed that this
program would be particularly intimidating to low-income and
minority students for whom the extended repayment period
could cause the greatest clifficulties. A number of commen-
ters felt that the elimination of any interest subsidy by the
Govemmentis inappropriate and that the Government should
be willing to continue to invest in higher education for stu-
dents.

Response: The Secretary emphasizes that the fed-
eral Government is wining to continue to invest in higher
education for students. However, because students are the
principal beneficiaries of college education, it is appropriate
that they assume more of the burden for maldng use of this
support Moreover, in the 1CL Program, the Secretary be-
fieves that the benefits to the students far outweigh any
adcfitional burden.

The Secretary strongly believes that income-sensitive
repayment as implemented in these ICL regulations is an
equitable and reasonable approach to student debt man-
ageability. The ICL Program provides a great deal of flexibil-
ity for institutions and borrowers who can therefore tailor
repayment terms to fit their financial circumstances. Further-
more, under the ICL Program, there is a Omit on the percent-
age of income a borrower is required todevote to repayment
unlike other fixed-rate, fixed-term loans which require equal
payment installments and repayment within a specific time
frame. Rather than pressuring borrowers to avoid careers in
low-paying, service-oriented occupations, the ICL repay-
ment method clearly facilitates such career choices.

Comment One commenter applauded the Secretary
for the fleibifity provided to institutions in the proposed rule.
Other commenters felt that the proposed regulations were
too long and detailed.

Response: No change has been made. In the pro-
posed rule, the Secretary repeated applicable sectiont of the
Perkins Loan Progr.-n regulations to provide institutions in
one package with all regulations governing the operational
aspects of the program. Therefore, although the proposed
regulations were long, many provisions were merely duplica-
tions of the Perkins Loan Program. The Secretary believes
that having all the regulations in one package will make the
program easier for an institution to administer.

Certain aspects of the ICL Program are set by statute,
while others, such as determination of need, are tracitional
aspects of Title IV student aid programs. However, in other
natters the rule allows the institution considerable cfiscretion
in the manner in which it can operate an ICL project For
example, the rule would show an institution discretion to
design and use its own method of determining the amount of
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the annual ban repayment obligations of its borrowers each
year, subject to the approval of the Secretary. For these
reasons the Secretary believes that these rules, insofar as
they track customary Tide IV practice, are not complex.
Although some aspects of the program are new, he does not
regard those as calling for more complex calculations than
institutions already routinely perform, or have performed for
them, in administering' traditional Title IV programs.

Comment A number of commenters opposed the
proposed Income Contingent Loan Program, and preferred
the current Perkins Loan Program. These commenters indi-
cated that the income contingent repayment methodology
could be tested byallowing an income contingent repayment
plan as an alternative under the Perkins Loan Program.

Response:No change has been made. In the Higher
Education Amendments of 1986, Congress authorized the
Secretary to conduct an Income Contingent Direct, Loan
Demonstration Project beginning with the 1987-88 award
yearend charged the Secretary with providing an evaluation
of the Demonstration Project to Congress. In any case, the
Secretary prefers to establish a separate unsubsidized loan
program rather than allowing an income contingent repay-
ment feature in the heavily subsidized Perkins Loan Pro-
gram.

Comment Several commenters felt that five years is
too short a period of time for the Demonstration Projectto
assess the feasibility of an income contingent repayment
plan since few borrowers will ba in the income contingent
portion of their repayment

Response: The fiva year duration of the Demonstra-
tion Project is set by statute. The Secretary would like to
emphasize that borrowers under the ICL Program will be in
repayment after the Demonstration Project period ends, and
therefore, data will be avaRable on those borrowers for longer
than five years.

Comment A number of commenters critidzed the
short comment period and suggested that the implementa-
tion of the Demonstration Project be delayed wig further
analysis has been completed and additional input has been
provided from professional organizations and institutions.

Response: The law authorizing the Demonstration
Project was enacted October 17, 1986, with the program to
begin in the 1987-88 academic year. The shortness of the
comment period is an unfortunate but necessary conse-
quence of the need to establish rules to implement the
program early enough to permit participating institutions to
include Income Contingent Loans (ICL) in the student aid
provided to students for courses beginning in September
1987. Obviously, the design of an Income Contingent Loan
Program entails resolution of complex issues, and that is
indeed one purpose of the Demonstration Project Use of a
more extended comment period might have marginally aided
in resolving these issues, but delay in establishing opera-
tional rules for the Demonstration Project would ensure that
!Cis would probably not be salable to many borrowers at
participating instiartions until late in the academic year. On
balance, therefore, the Secretary considered the use of a
short comment period to be preferable to delay in providing
operational rules. The Secretary believes that su,:h a delay
would be neither responsible nor responsive to the needs of
students and institutions for whom the program was in-
tended.

Section 673.2 Definitions.

Initial Repayment Period

Comment Many commenters requested clarification
of the proposed Initial Repayment Period because the initial
repayment period set forth in the proposed rule would vary in
length depending on the month in which the borrower left
scitool and, thereby, arbitrarily benefit certain students.

Response:The Secretary has revised the definition of
initial repayment period to be that part of the repayment
period from the end of tho gram period to the dose of the first
complete calendar year of the repayment period. The pur-
pose of the initial repayment period is to allow borrowers to
make lower payments during the period in which they are
establishing a financial foundation. The Secretary believes
that the revised definition allows sufficient time for borrowers
to ellablish a finandal-foundation before they begin the
portion of the rePayMent period id Which payments are
computed a a percentage of income. Although-the length Of
the initial repayment period mil Mil vary among students, the
Secretary has defined the period to always end on December
31 for the administrative convenience of the inititution whirth
must calculate all subsecitient repaYments oh that basis. In
any case, even if- the period does Vary, hotting the loan
balance coestant, a lower repayment in the initial rePayment
period simply leads to a higher repayment later; however the
payments flow, the entire loan Must be repaid.

Section 673.22 Student eligibility.

Comment Many commenters asked for clarification.
of whether a borrower who has had elide IV loan dscharged
in bankruptcy is eligble for an ICL

Response: The Secretary wishes to clarify that an
institution may consider a previous default on any loan,
including a defaulasd loan dscharged in bankruptcy, as
evidence of potential future unwillingness to repay an ICL
However, a defaulted loan cischarged in bankruptcy in and
of itself is notan automatic bar to student eligibility for an ICL

Section 673,23 ICL maximums.

Comment Many commenters felt that the aggregate
loan amounts are too high and tilat the Scmtary should
modify them to match the Perkins Loan Program.

Response: The annual and aggregate loan amounts
are set by statute and not by the Secretary. Therefore, no
change has been made. The Secretary has proposed legis-
lation for higher maximums in the expanded income-contin-
gent loan program for FY 1988.

Section 673.27 Overaward.

Comment One commenter felt that an institution
should not be liable for an overpayment if it has made an
attempt to collect the overpayment from the student but has
not been successful in this attempt

Response: No change has been made. The student is
always liable for any overpayment of ICL advances made to
him or her. In addition, the institution is liable foran overpay-
ment which was made as a result of institutional error.
Whether an institution is liable for the overpayment or not, it
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mist make a reasonable attempt to recover the overpayment
from the student Tradtionally, in the Title IV student aid
programs, the institution is held liable for any incorrect
actions which it takes. -The Secretary does not believe that
this policy should be changed

Comment One commenter suggested that net earn-
ings from-employment other than College Work Study (CWS)
employment be allowed to reitace the fan* contribution
rather than be classified as a resource.

Response: No change has been made. In analyzing
financial need and student resources for the Tide IV pro-
grams, ihe Department has traditionallY considered as a
resource earnings froin employment other .than College
Work-Serdy for the award year unless those earnings are
included in calculation of the student's expected family
contribution. For consistency and ease in administration, the
Secretary beieves that the same method should be used in
the ICL need analysis.

Section 673.29 Making and disbursing loans.

Comment Becauee there are no loan application fees
or loan origination fees in the ICL program, mariy commen-
ters encouraged the Secretary to delete prOosed Sec.
673.29(aX1Xxi) which would have required the institution to
provide the bOrrower with information concerning the amount
of any charges collected by the institution at or prior to the
disbursement of the loan and any deduction of those charges
from the proceeds of the loan.

Response: The Secretary agrees with the commen-
ters and has deleted the subparagraph.

Section673.30 Federal interest In allocated funds-transfer
of funds.

Comment One commenter was concerned that an
institution which doses or no longer wants to participate in
the iCL program would lose its institutional capital contribu-
tion when the fund was liquidated.

Response: No change has been made. The proposed
procedures for liquidating an lCL fund are the same as those
now governing liquidation of a Perkins Loan fund. Under
those procedures, an institution may retain the institutional
portion of the cash on hand in the fund, but must relinquish
its interest in any outstanding loans. 34 CFR 674.17. The
Secretary usually transfers these loans to a second institu-
tion which deposits in its loan fund all monies collected on the
transferred outstandng loans.

Comment One commenter felt that an institution
which accepts the 1CL portfolio of another institution should
be entitled to an ackninistrative cost allowance for collection
of the transferred loans.

Response: No change has been made. Currently, for
both the Perkins Loan and the proposed ICL Programs, the
ackninistrative cost allowance for an award year is based
upon the expendtures during that year, and is not tied to
collection costs. During the ICL Demonstration Project the
Secretary will explore the need for alternative methods of
calculating administrative cost allowances.

Section 673.31 Use of funds.
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Comment Many commenters felt that the administra-
tive cost allowance of 5% of Federal capital contribution
expended in an award year is too low and that the adminis-
trative cost to an institution will far exceed this amount The
commenters suggested that the Secretary modify the regu-
lation to mirror the practice in the Pedrins Loan Program by
allowing an adminittrative cost allowance of 5% of the funds
advanced to students each year under the ICL Program.
Some commenters suggested that during the Demonstration
Project the Secret* evaluate the administrative cost allow-
ance to determine if a calculation based on number of
borrowers in repayment would be more appropriate for the
ICL Program.

Response: The Secretary agrees with the commen-
ters and has modified the regulations to increase the admin-
istrative cost allowance permitted to 5% of the total amount
expended each award year under the ICL Program, rather
than merely 5% of the FCC used. The Secretary plans to
evaluate the method of calculating the administrative cost
allowance during the Demonstration Project and is particu-
larly interested in this regard in the cost to institutions of
administering loans that are in repayment

Section 673.32 Fiscal procedures and records.

Comment One commenter felt that the recorckeep-
ing requirements would prompt an institution to have a
separate bank account for ICL, which would eliminate the
positive financial rewards for the program fund which could
result from institutional 'pooling of Tide IV funds.

Response: No change has been made. The institution
is expected to establish and maintain financial records that
reflect all program transactions and create a clear audt
Unless the Secretary determines as a result of an audt or
program review that an institution does not have an adequate
accounting system, an institution is not required to have a
separate bank account for ICL These requirements are the
same as those used for many years for the Perkins Loan
Program. The Secretary does not believe any change is
necessary or appropriate.

Section 673.41 Permissible charges to students.

Comment The Secretary requested public comment
on alternative methods of calculating interest rates for the
1CL Program as well as the variable rate set forth in the
NPRM.

Variable rate: Several commenters supported the
variable rate set forth in the NPRM. One commenter noted
that since there are other fixed interest rate loans in exis-
tence, one purpose of the ICL Demonstration Project would
be to evaluate the use of a variable interest rate.

Several commenters opposed the use of a variable
interest rate, citing the administrative dfficulties to institu-
tions in recalculating the rate annually as well as the unpre-
dictability of the consequences of borrowing under the ICL
Program for the students. One commenter noted that the
variable rate as set forth has no cap and therefore, significant
increases in market rates in the future could, as a result,
present borrowers with unmanageable student loan debts.
One commenter noted that the use of a variable interest rata
combined with no interest subsidy will increase money
available to institutions for making ICLs but will also greatly
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increase student indebtedness. Other commenters noted
that the use of a variable Interest rate wit create &Scuttles for
borrowers in understanding fully the extent of their ICL
obligations and for institutions in counseling students regard-
ing their total student loan indebtedness.

Axed rate: Many carznenters felt that a flat rate would
be easier for institutions to adn Nster and for borrowers to
understand fully.

Weighted average rate: One commenter felt that the
calculation of a weighted average interest rate was too
complex and burdensome for institutions.

Variable fixed rate:Several commenters stated that a
combination of the variable and fixed -rate would be most
equitable and easier to understand and to administer. They
supported a variab'a rate while the borrower is in school and
fixing the rate when the loan enters repayment Twocom-
menters suggested a fixed rate be used with a provision that
the rate Could be reduced based upon the variable annual
rate but could never be increased.

Many, commenters opposed the idea of providing
students with the option of various methods of calculating the
interest rate on their ICLs because this would force institu-
tions to calculate and to administer the repayment an all the
options, which would result in increased administrative bur-
den. Several commenters suggested allowing institutions
the option of choosing the method of interest rate calculation
to be used.

Response: A change has been mace. The final regu-
lations reflect the recent legislative changes resulting from
the Higher Education Technical Amendments Act of 1987,
Pub. L 100-50, June 3, 1987. Section 454 of the Higher
Education Act of 1965, as amended, provides that the
interest rate to be charged on an ICL is, at the dscretion of
the institution, a fixed or a variable rate. The appricable
interest rate is equal to the average bond equivalent rate of
the 91-day Treasury bills for the quarter axing September
30 preceding that calendar year plus three percent For fixed-
rate loans, this rate is determined for the year in which the first
dsbursement of ban proceeds is made and remains in effect
until the loan is repaid. For variable-rate loans, this rate will
be reset annually. The Secretaly will announce annually the
variable interest rate applicable for the coning year. The
Secretary intends to work with institutions selected for the
demonstration prdject to attempt to ensure that enough
borrowers utilize each type of rate to provide better informa-
tion about the feasibility arid desirability of both types.

In the preamble to the NPRM, the Secretary re-
quested public comment on other alternative interest rate
calculations. The Secretary is appreciative of the thorough
and well-developed comments which were received.

Comment Several commenters were opposed to
basing the interest rate for 1CLs on the 91 -day Treasury bills
and suggested that the 10 or 20 year Treasury notes more
accurately reflect the Government's long-term cost of bor-
rowing and would enable the rate to be a fixed rather than a
variable rate.

Response: No change has been made since the
statute drects the use of 91-day Treasury bill rates. How-
ever, the Secretary will carefully consider the commenters'
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suggestion in determining whether to seek an amendment to
the statute concerning the interest rate calculation.

Comment: Marty commenters objected to the provi-
sions which require that interest accrue from the date of
disbursement and that unpaid accrued interest be capital-
ized annually since these provisions greatly increase the
borrowers debt while in school and, after graduation, could
cause borrowers in a low-incomeihigh-debt_situation to pay
interest on interest, and, in some cases, never to reduce their
debt One coMmenter suggested that the institution bill the
barower for interest on 1CLs whie the borrower is in school
and **age interest only for those borrowers who are
unable to Pay the interest accruing during in-school periods.
Another onmmenter Suggested that unpaid interest be
cancelled rather than capitalized to prevent the continued
growth of the borrowers ICL debt

Response: No change has been Made. The Secretary
has developed and the Congress has authorized the ICL
Program as an rinsubsidzed student loan program b assist
students further in financing their education but to reduce the
cost of this assistarice to the Government byeliminating any
interest subskiy.Therefork in order to increasethe earnings
of the Fund and make more inoneyaiailable b future Student
botrowere, deorease the:need for future 'Federal capital
supplements,' and broaden the effecti4enesa of the pilotby
increesing the hunter of loans that can be generated from
the Original Federal capital contribution; the Secretary_ will
implement' in these- rules the-requirement that interest on
ICLs accrue froth the date of dsbursethent of funds to the
borrower as with other unsubsidized loan programs: In order
to allow a borrower to postpone paynient of accrued interest
until the repayment period, the final rules, Ike the NPRM,
provide that interest maybe capitalized whBe the borrower is
in school, during the grace period, during a period of author-
ized deferment and when payments made by a borrower for
a given year are insufficient to meet accrued interest costs.
Institutions may advise borrowers to pay the annual accrued
interest while in school in order to prevent the growth of the
borrowers IC Ldebt and, if the borrower requests, may bill the
borrower for this interest

Comment One commenter felt that the institution
should not be required to charge borrowers late charges
because borrowers who are late with payments generally
have financial dfficulties and the addtion of a late charge will
create more financial hardship for these borrowers. Two
commenters objected that a late charge of up to 20% is too
high, and theta stated flat rate would be easier to administer.

Response: Although the Secretary agrees that late
payments may reflect financial clifficulties, the Secretary
believes that a late charge which is reasonable and reflects
the circumstances under which it is assessed is an appropri-
ate means of emphasizing the importance of meeting one's
student loan obligations. The rule has been clarified to make
clear that the late charge must bear a reasonable relation to
the cost to the institution of handing the failure to make the
required submission. As dscussed here and as clarified in
the due dligence regulations to be published shortly, the late
charge may include actual or average costs incurred in
securing information needed to calculate a repayment obli-
gation or in taking those steps included within the actions
customarily considered to be within the billing cycle on a loan
as opposed to those more costly efforts included in the



collection cycle; the latter are separately addressed in Sec.
673.41(c). This procedure is consistent with that used in the
Perkins Loan Program.

Section 673.42 Promissory note.

Comment Two commenters suggested that the pro-
vision which requires institutions to use amounts repaid
during an academic year to reduce the original loan amount
be deleted since this would be extremely complicated to
implement beciause using prepayments to reduce the origi-
nal balance would require recalculation Of all subsequent
accrued interest charges.

Response: The Secretary agrees with the commen-
ters and has mocified the regulation to require institutions to
use amounts repaid during the academic year in which the
loan was made D3 pay any accrued interest first and then to
reduce the original loan amount

Section 673.43 Repayment plan.

Comment Many commenters applauded the Secre-
tary for allowing Institutions to utilize either the repayment
plan set forth in the proposed rule or an alternative plan
approved by the Secretary as being responsive to the goals
of the I CL Demonstration P roject in exploring the feasibility of
an income contingent repayment method.

Response:No change has been made. The Secretary
agrees with the commenters that this provision allows the
institution a considerable amount of discretion to design and
to use its own method of determining the amount of loan
repayments due from the borrowers each year subject to the
approval of the Secretary.

Comment Several commenters noted that the pro-
posed fixed payment obligation mandated for the initial
repayment period would, in many cases, be insufficient to
cover the annual accrued interest, and would result in nega-
tive amortization. Other commenters suggested that the
repayment obligation be modified to cover the annual ac-
crued interest in order to prevent negative amortization.

Response: A change has been made. The Secretary
has revised the annual payment obligation calcula§on for the
initial repayment period to address this issue. Under the final
rules the borrower has the option of using an annual payment
calculation for the initial repayment period determined as a
percentage of his or her income-that is, moving immediately
into income contingent repayment-or having the annual
payment calculated as a percentage of the opening ICL
balance. If the borrower wishes to receive an income-based
annual repayment obligation, he or she must submit informa-
tion needed to make that determination in a timely manner;
if that information is not submitted, the obligation must be
based on the loan balance. In the latter case, a borrower with
median total debt of $6,000 would pay $35 a month instead
of the $30 proposed in the NPRM. This approach reduces the
amount of negative amortization, particularly when the bor-
rower has a large opening ICL balance. It also may allow a
reduction in the maximum assessment rate during the regu-
lar repayment period, as further &cussed below.

Comment: Many commenters supported the use of
Adjusted Gross Income (AO) reported on the Federal in-
come tax return as the basis for determination of the annual
loan repayment obligation. They felt that expanding the base

to include a Modfied AdjusWd Gross Income (MAGI) would
unduly complicate the administration of the program be-
cause other sources of income and expenses are not easily
documented and because it would be burdensome for insti-
tutions to collect this information and calculate a MAGI.
Several commenters believed that AGl ignores untaxed or
specially-taxed income, and therefore they favored use of a
MAGI in order to provide a more realistic picture of a bor-
rower's ability to pay.

Several commenters felt that the income for the base
income year, even when adjusted for inflation, does not
reflect the borrower's financial situation at the time of repay-
ment, particularly if there has been a large increase or
decrease in income. Tnose commenters noted that there is
no mechanism in the proposed rule for an inervidual adjust-
ment under these circumstances.

A number of commenters pointed out that borrowers
who do not file tax returns would not have an AM to be
assessed in determining an annual repayment obligation.
The commenters suggested that several forms of retards,
inducing W-2 form3; IRS form 1099, payroll stubs, a nota-
rized statement of earnings; and a notarized income work-
sheet provide acceptable documentation of inaome for non-
tax filers. One commenter suggested that the institution use
an AGI equal to the maximum income an individual may earn
without filing a tax return. Several commenters suggested
that non-tax filers pay- the minimum repayment amount
allowed during the initial repayment period.

Response: For borrowers who file a Federal income
tax retum, the Secretary has retained the definition of AG1
published in the proposed rule. However, the Secretary has
added a provision b allow the institutional loan administrator
to ublze the current income of the borrower and his or her
spouse in cases where the AGI for the base income year
does not accurately reflect the borroweriability to repay an
ICL The .Secretary believes that the flexibility provided in
these cases will allow an institution to determine a repayment
obligation tailored to the borrower's income. For borrowers
who do not file a Federal income tax retum, the Secretary
bases the annual repayment obligation on the sum of the
amounts of taxable income from all sources received by the
borrower and his or her spouse.

Comment Many commenters opposed as extremely
burdensome and costly for institutions to administer the
requirements that borrowers provide by November 1 of each
calendar year a copy of the Federal income tax retum(s) filed
by the borrower and his or her spouse for the preceding tax
year and that the institution determine a borrower's payment
obligation annually. One commenter questioned the institu-
tion's legal right to request the tax retum. Many commenters
felt that in order to obtain valid data on a timely basis, it would
be necessary to secure cooperation from the Internal Reve-
nue Service to provide, or to permit access to, this data.

Response: No change has been made. The ICL
Program is defined by statute as utilizing an income contin-
gent repayments method. In order to implement a repayment
methodology which is contingent on the borroWer's income,
the Secretary believes that it is necessary to utilize the most
readily available and easily verified indicator of a borrower's
income, his or her Federal tax retum. Furthermore, for the
repayment obligation to b.:1 in fact contingent on the bor-
rower's income, the Secretary believes it is necessary to
evaluate the borrower's financial situation annually. The
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Secretary has explored the possibilities of a tape match with
the Internal Revenue Service (IRS) and has determined that
technical clifficu hies make this option unavailable at this time.
The Secretary considers the signed copy of the tax return
itself to be sufficiently trustworthy for the purposes of this
program, and dces not believe it is necessary to require
borrowers to request a copy from the IRS to submit to the
institution since this would increase the burden on institutions
and borrowers and would create unnecessary delays in
determining annual payment obligations.

The Secretary wishes to emphasize that the bor-
rowers requirement to submit the required income informa-
tion is set forth in the promissory note, and agreement to
comply with that requirement is the concition on which the
loan is made. Arty borrower who considers this disclosure to
constitute an untoward intrusion into the privacy of the
borrower and his or her spouse should not borrow under this
program.

Comment: One commenter suggested that the institu-
tion be allowed to accelerate the entire 1CL if the borrower
fails to submit his or her tax return by November 1. Mother
commenter suggested that an institution impose a six-year
fixed repayment plan-on borrowers who fail to subrhit the
income information ori time. One commenter supported the
Secretary's propcisal discusied in the prearnble to the NPRM
to develop and publish an altémative repayment plan 'which
utilizes national statistics showinfr the average annual earn-
ings for college graduates for borrowere who fail to submit
income information in a timely manner. Several commenters
opposed this proposed alternative repayment plan as not
reflective of theindividual boiToweit circumstances.

Response: The Secretary is still considering optional
means of implementing the income contingent repayment
method without requiring the collection of income tax forms
from all borrowers, as well as an appropriate incentive for
borrowers to provide the necessary income information on a
timely basis and welcomes additional public comment The
Secretary believes that to impose a six-year fixed repayment
plan on a borrower who is tardy in supplying income data
would eliminate entirely the inOome contingent concept and
the flexibility wh ich it provides and is therefore nota desirable
sanction at this time. The Secretary also believes that accel-
eration of the entire ICL for a borrower who merely fails to
submit in a timely manner the required income information is
too severe a penalty and would lead to an unnecessary
increase in defaults. However, continued failure to submit
required income information is a serious breach of the
borrower's duty under the loan agreement, and constitutes a
default Acceleration is the normal consequence of any
default, and therefore acceleration is, in such a case, an
appropriate sanction for continued failure to supply required
income inform ation. This sanction, of course, would not apply
during the initial repayment period. The instikition at that time
may simply determine the annual obligation as in Sec.
673.43 (b)(6).

In these final regulations, borrowers who do not pro-
vide on a timely basis the income inIormation required to
determine their annual payment obligation will be charged a
late charge of up to 20% of the amount of the borrower's most
recently required payment; borrowers who persistin failingor
refusing to supply the income information required are to be
considered as being defaulted on their loans. Although the
Secretary does not believe imposition of a fixed term, fixed
payment schedule is an appropriate sanction for mere tar&

ness in submitting required income data, the Secretary does
not intend to limit the customary cliscretion of the institution to
set the terms of any repayment agreement reached with a
borrower who has already defaulted on the loan, but wishes
to resume payment As with Perkins Loans, the institution
may structure these curative agreements in the manner it
considers necessary to recoup lost payments most effec-
tively and prevent future lapses. The institution therefore
does not need to agree to resumption of income contingent
terms or other terms requiring submission of income tax
forms in these curative agreements.

Comment Many commenters felt that the income
assessment rates set forth in the repayment matrix in the
proposed rule are too high and that studies have shown that
borrowers can only afford to use a maximum of 12% of their
disposable income for all loan obligations.

Response: The Secretary concurs with the commen-
ters that the maximum rate should be reduced to a lower level
and has modified the repayment matrix accorclingly. Further=
more, the repayment matrix has been modified to increase
gradually the percentage of the borrower's income used to
determine the annual payment obligation as the repayment
period progresses to enable borrowers to have a larger
percentage of their income available for other obligations
which are incurred early in their careers. This alio reflects the
fact that, in general, the borrower's assets will increase over
time, allowing a higher assessment against annual income
over liMe without reducing the borrower's command over
goods and services. Thus repayment rates are progressive
over time.

Comment: Several commenters objected to the use of
the borrower's spouse's income in determining the amount of
the borrower's annual payment obligation and stated that the
spouse has no legal responsibility to provide this information.

Response: No change has beenMade. In determining
the amount of financial need for which a married independent
student qualified to receive Federal aid under the Title IV
programs, the Department has always considered the in-
come and assets of both the student and his or her spouse.
As stated in the preamble to the final rule regarcling expected
family contributions for the Guaranteed Student Loan Pro-
gram for 1983-84, this practice rests on the economic reality
that the marital unit benefits directly from the enhanced
earning capacity gained from education financed with the
student loan, and therefore Titie IV need analysis customarily
assesses the income and assets of both spouses in calculat-
ing the need for either one for a loan. 48 FR 14317, April 1,
1983. The Secretary believes that the same principle applies
to the determination of the ability to repay a federally financed
loan, and that the spouse's income should be considered in
determining whether the borrower can repay at a faster rate,
and thereby reducing the need for adcfitional Federal support
by more quickly replenishing the ICL fund at the lending
institution.

The Secretary emphasizes that a prospective bor-
rower who is currently married cannot honor the terms of the
ICL loan if his or her spouse is unwilling to provide the
required income information, and should not borrow under
the ICL Program. A prosppctive borrower who is currently
unmarried should be aware of the requirements that the
borrower must provide spousal income infnrmation if the
borrower later marries and that failure to provide income



information of both the borrower and his or her spouse may
result in the institution declaring the loan to be in default.

Comment: Several corn m enters opposed the sugges-
tion in the preamble of the proposed rule indicating that the
borrower and the institution could agree to biweekly pay-
ments because the benefit to the student in the reduction of
interest costs is greatly outweighed by the administrative
costs to the institution, and the student would receive a much
greater benefit by merely making larger payments on a
monthly basis.

Response: No change has been made. The institution
has the light to require the borrower to repay the ICL in
quarterly, bimonthly or monthly payments; a biweekly pay-
ment plan could nevertheless be agreed to by the institution
and the borrower.

Section 673.44 Deferment of repayment.

Comment: Since many students transfer from one
institution to another institution as undergraduates and also
continue their education at the graduate level, many com-
menters were concerned that this section did not allow
deferment of the loan during 'periods of half-time enrollment
at an accredited institution of higher education. One com-
menter suggested an internship deferment for students who
are serving an internship which is required to begin profes-
sional practice& service. One corn menterquestionedwhether
the grace period and subsequent initial repayment period
could be repeated if the student borrower re-enrolls at
another institution during the repayment period.

Response: The Secretary has added a provision to
allow deferment of the principal and interest while the bor-
rower is at least a half-time student at an institution of higher
education. The Secretary wishes to clarify that, as under the
Perkins Loan Program, students who re-enroll at an institu-
tion after the loan has entered repayment do not receive a
second grace period. The Secretary believes that students
who have entered repayment and then re-enroll in school are
more likely to gain employment quickly and resume repay-
ment ability, and that, as a result, they have less need for a
second grace pericd and attendant initial repayment period.
However, for ease of adttinistration for the institution, stu-
dents who have an 1CL in repayment but re-enroll at an
institution and then borrow under the ICL Program for that
period of re-enrollment are entitled to a grace period and
initial repayment period for any new ICLs.

Comment: Many commenters favored the deferment
on the basis of financial hardship. One commenter requested
clarification of what constitutes extraordinary circumstances.
Another commenter felt that having interest continue to
accrue and be capitalized during this period would defeat the
purpose or the deferment since the borrower's outstanding
debt would continue to grow. One co m me nter suggested that
the regulations be amended to extend the financial hardship
deferment beyond three years since certain circumstances
which may result in financial hardship such as long-term,
non-disabling illness may last more than three years.

Response: No change has been made. The Secretary
believes that the loan officer should exercise professional
judgment and require appropriate justification to determine
what constitutes extraordinary circumstances and that this
institutional flexibility is necessary to the ICL concept. Al-
though the borrowers debt will increase during the defer-
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ment, the Secretary points out that this situation is inherent
in any unsubsidzed loan program and that the financial
hardship deferment is to be used in situations in which a
borrower is unable to make any substantial regular pay-
ments. The Secretary is continuing to limit the financial
hardship deferment to three years because the loan officer
has the flexibility to adjust the borrowers annual repayment
obligation in situations when the financial hardship is long-
term, but the borrower does not qualify for cancellation.

Section 673.45 Cancellation.

Comment: Many commenters felt that the repayment
period for ICLs is too long and that a maximum repayment
period should be set Several commenters suggested that
IC Ls which have been in repayment for 25 to 30 years should
be cancelled.

Response: No change has been made. The ICL
concept is designed to permit borrowers, by repaying their
debts based on their incomes, to spread the cost of their
investment in postsecondary education over the period of
enhanced earning made possible by that education.

To estimate the likely repayment terms needed to
satisfy varying amounts of IC L debt at differing income levels,
repayment models were devised based on the medan salary
for recent college graduates as determined by the Depart-
ment in an annual survey ($17,567 in 1985), as well as
salaries at the first ($13,395) and third ($22,677) quartiles
with three levels of ICL debt Salaries in each level were
assumed to grow during the repayment period in accordance
with the growth patterns as indicated by the Current Popula-
tion Survey data from the Bureau of the Census and inflation
rates of five and six percent. Next, three levels of 1CL debt
were matched to the income levels described here: First, the
median student loan debt for that same population, $6,000,
second, $15,000, and third, the maximum amount permitted
undercurrent ICL authority, $17,500. Each of the three levels
of 1 CL debt were then amortized on the basis of these salaries
and average interest rates of nine and ten percent. The
repayment studies further assumed that the borrowers had
uninterrupted employment, that they received no defer-
ments, and that borrower income grew from the listed starting
salaries in each case a t a rate of five a nd six percent per,year,
respectively.

Based on these assumptions, borrowers in all of these
th ree income levels can be expected to repay the fuii amounts
borrowed, plus accrued interest, in periods ranging from nine
to 23 years. Borrowers starting with salaries in the fifth
percentile ($8,235 in 1985) wero also matched with debt in
the amount of $17,500; these borrowers were unable to
repay their loans within a 30-year period under these as-
sumptions. In order to have received ICL loans totalling
$17,500, however, borrowers in this last hypothetical cate-
gory must have successfully completed five years of 'under-
graduate study; it is extremely doubtful that a significant
number of IC L borrowers with that amount of 1CL debt would
actually be employed at this lowest of the earnings levels
(fifth percentile) posited for purposes of this study. The
Secretary expects that the great majority of ICL borrowers
are thus reasonably likely to complete their repayments
within 30 years and therefore that no cancellation provision
is needed.

Furthermore, because the repayment remains contin-
gent on the amount of the adjusted gross income of the
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The Secretary, of course. is concerned about the
difficulty that certain low-income borrowers may have in
repaying their loans and will continue to review this issue in
the future.

Subpart E-Due Diligence

Comment: Many commenters criticized the Secretary
for publishing an NPRM and soliciting applications for the
Demonstration Project without proposing due diligence re-
quirements since institutions should be aware of all obliga-
tions under the program before deciding to participate.

Response: Although the NPRM and these regulations
were published without due diligence requirements, the
Secretary does not regard this fact as leaving applicant
institutions with an unclear picture of their loan collection
responsibilities. As the Secretary explained in the preamble
to the NPRM, the ICL Program is modeled after the Perkins
Loan Program. All applicants are required to demonstrate a
thorough and effective familiarity with the loan collection
rules in effect in the Perkins Loan Program. Based on that
familiarity and the explanation that the ICL operational re-
quirements would be modeled, where possible, on the Per-
ikns Loan Program rules, and because proposed due dili-
gence regulations for the Perkins Loan Program were pub-
lished soMe time ago, and final regulations are nearing
publication, the Secretary felt that it would be less confusing
to institutions to defer promulgation of ICL due cfiligence
requirements until the final Perkins Loan regulations are
published. In any case, sevoral months will elapse beforeany
borrowers under the ICL program will cease to be enrolled at
least half-time and institutions will have to follow due dili-
gence procedures. The Secretary plans to issue an NPRM
on the due diligence requirements for the ICL Program
shortly after the final due diligence regulations for the Perkins
Loan Program are published.

[FR Doc. 87-17724 Filed 8-4-87; 8:45 am]
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PART 674-PERKINS LOAN PROGRAM

1. The authority citation for Part 674 continues to read as
follows:

Authority: 20 U.S.C. 1087aa-1087hh and 20 U.S.C. 421-429
unless otherwise noted.

la. The Part heacing and Note and Subparts A
(consisting of Secs. 674.1 through 674.20), B (consisting of
Secs. 674.31 through 674.39), and D (consisting of Secs.
674.51 through 674.60) of Part 674 of Title 34 of the Code of
Regulations are revised to read as follows, and Appencices
A, B, and C are revised, and Appendices D and E are added
to read as follows:

Nota: An asterisk (*) incicatos provisions that are
common to Parts 674, 675, and 676. The use of asterisks will
assure participating institutions that a provision of one mu-
tation is identical to the corresponcing provisions in the other
two.

Subpart A-General Provisions

Sec.

674.1 Purpose and identification of common provisions.

674.2 Definitions.

'674.3 Application.

674.4 Allocation and reallocation.

674.5-674.7 [Reserved.]

674.8 Projram participation agreement.

674.9 Student eligibility.

674.10 Selection of students for loans.

074.11 [Reserved.]

674.12 Loan maximums.

674.13 Reimbursement to the Fund.

674.14 Overaward.

*674.15 Coordination with BIA grants.

674.16 Making and disbursing loans.

674.17 Federal interest in allocated funds-transfer of Fund.

674.18 Use of funds.

674.19 Fiscal procedures and records.

674.20 Compliance with equal credit opportunity require-
mentr.t.

Subpart B-Terms of Loans

Sec.

674.31 Promissory note.

674.32 Special terms: loans to less than half-time student
borrowers.

674.33 Repayment.

674.34 Deferment of repayment-Perkins loans.

674.35 Deferment of repayment-Direct loans made on or
after October 1, 1980.

674.36 Deferment of repayment-Direct loans made before
October 1, 1980 and Defense loans.

674.37 Deferment procedures.

674.38 Postponement of loan repayments in anticipation of
cancellation.

674.39 Treatment of loan repayments where cancellation,
loan repayments, and minimum monthly repayments apply.

Subpart C-Due Diligence

Sec.

674.41 Due diligence-general requirements.

674.42 Contact with the borrower.

674.43 Billing procedures.

674.44 Address searches.

674.45 Collection procedures.

674.46 Litigation procedures.

674.47 Costs chargeable to the Fund.

674.48 Use of contractors to perform billing and collection or
other program r-dvities.

674.49 Bankruptcy of borrower.

674.50 Assignment of defaulted loans to the United States.

Subpart D-Loan Cancellation

Sec.

674.51 Special definitions.

674.52 Cancellation procedures.

674.53 Teacher cancellation-Direct and Perkins loans.

674.54 Teacher cancellation-Defense loans.

674.55 Cancellation for service in a Head Start program.

674.56 Cancellation for military service.

674.57 Cancellation for volunteer service-Perkins loans.

674.58 Cancellation for death or disability.
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674.59 No cancellation for prior service-no repayment re-
funded.

674.60 Reimbursement to institutions for loan cancellation.

Appendix A-Promissory Note-Perkins Loan

Appendix B-Promissory Note-Direct Loan

Appendix C-Promissory Note-Perkins Loan-
Less Than Half-time Student Borrower!'

Appendix D-Promissory Note-Direct Loan-
Less Than Half-time Student Borrower

Appendix E-Exampies for Computing
Maximum Penalty Charges (6 Months Unpaid
Overdue Payinents) on Direct Loans Made for
Periods of Enrollment before January 1, 1986

Summary of Comments

Subpart A-General Provisions

Sec. 674.1 Purpose and Identification of common
provisions.

(a) The Perkins Loan Program provides low-interest
loans to fmancially needy students attending institutions of
higher education to help them pay their educational costs.

(b)(1) The Perkins Loan Program authorized by Tide
IV-E of the Higher Education Act of 1965 and previously
named the National Direct Student Loan Program is a
continuation of the National Defense Student Loan Program
authorized by Title II of the National Defense Education Act
of 1958. All rights, privileges, duties, functions, and obliga-
tions existing under Title II before the enactment of Title IV-
E continue to exist.

(2) The Secretary considers any student loan fund
established under Tide IV-E to include the assets of an
institution's student loan fund established under Title II.

(c) Provisions in these regulations that are common
of all campus-based programs are identified with an asterisk:

(d) Provisions in these regulations that refer to loans-
or "student loans' apply to all loans made under Tide IV-E of
the HEA or Title li of the National Defense Education Act

(Authority: 20 U.S.C. 1087aa-1087hh; Pub. L 92-318, Sec.
137(d)(1))

Sec. 874.2 Definitions.

(a) Subpart A of the Student Assistance General
Provisions regulations, 34 CFR Part 668, sets forth defini-
tions of the following terms used in this part:

Academic year
Award year
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College Wodt-Study (CWS) Program
Defense loan
Direct loan
Enrolled
Guaranteed Student Loan (GSL) Program
HEA
Income Contingent Loan (ICL) Program
National Defense Student Loan Program
National Direct Student Loan (NDSL) Program
'Pell Grant Program
Perkins loan
Perkins Loan Program
PLUS Program
Secretary
SLS Program
Supplements' Educational Opportunity Grant (SEOG) Pro-
gram

(b) The Secretary defines other terms used in this part
as follows:

Default: The failure et a borrower to make an install-
ment payment when due or to comply with other terms of the
promissory note or written repayment agreement

Default rate: Represented as a fraction:

Defaulted principal amount outstanding

Matured loans

Defaulted principal amount outstancing: (1) The total
loan amount borrowed from an institution's Fund that has
reached the repayment stage on those loans that are-

(i) Repayable monthly and in default at least 120 days;
Or

(ii) Repayable less frequently and in default at least
180 days; minus

(2) That portion of these loans that have been-

(i) Repaid or cancelled;

(ii) Referred to the Secretary;

(iii) Assigned to the Secretary;

(iv) Discharged in bankruptcy; and

(v) Subject to a satisfactory written repayment agree-
ment with which the borrower is currently in compliance.

*Expected family contribution (EFC): The amount a
student and his or her spouse and family are expected to pay
toward the student's cost of attendanoe.

Federal capital contribution (FCC): Federal funds
allocated or reallocated to an institution for deposit into the
institution's Fund under taction 462 of the HEA.

Tinancial need: The difference between a student's
cost of attendance and his or her EFC.

Tull-time student:An enrolled student who is %.,fitTying
a full-time academic workload (other than by coriespon-
denoe)-as determined by the institution-under a standard
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applicable to all students enrolled in a particular program.
However, an institution's full-time standard must equal or
excoed one of the following minimum requirements:

(1) 12 semester hours or 12 quarter hours per aca-
demic term in an institution using a semester, trimester, or
quarters system.

(2) 24 semester hours or 38 quarter hours per aca-
demic year for an institution using credit hours but not using
a semester, trimester, or quarter system, o: the prorated
equivalent for a program of less than one academic year.

(3) 24 clock hours per week for an institution using
clock hours.

(4) In an institution using both crack and dock hours,
any combination of credit and dock hours where the sum of
the following fractions is equal to or greater than one:

Number of credit hours per term

12

Number of clock hours per week

24

(5) A series of courses or seminars which equals 12
semester hours or 12 quarter hours in a maximum of 18
weeks.

(6) The work portion of a cooperative education pro-
7...rm in which the amount of work performed is equivalent to
the academic workload of a full-time student

Fund (Perkins Loan Fund): A fund established and
maintained according to Sec. 674.8.

Graduate or professional student: A student who-

(1) Is enrolled in a program or course above the
baccalaureate level at an instituOn of higher education or is
enrolled in a program leading to a first professional degree;

(2) Has completed the equivalent of at least three
years of full-time study at an institution of higher education,
either prior to entrance into the program or as part of the
program itself; and

(3) Is not receMng Title IV aid as an undergraduate
student for the same period of enrollment

Half-time graduate oc professiond student: An en-
rolled graduate orprofessional student who is carrying a half-
time academic workload as determined by the institution
according to its own standards and practices.

Half-time undergraduate student: An enrolled under-
graduate student who is carrying a half-time academic work-
load, as determined by the institution, which amounts to at
least half the workload of a full-time studnet. However, the
institution's half-time standards must equal or exceed the
equivalent of one or mons of the following minimum require-
ments:

(1)6 semester hours or 6 quarter hours per academic
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term for an institution using a standard semester, trimester,
or quarter system.

(2) 12 semester hours or 18 quarter hours per aca-
demic year for an institution using credt hours to measure
Progress, but not using a standard semester, trimester, or
quarter system; or the prorated equivalent for a program of
less than one year.

(3) 12 clock hours per week br an institution using
clock how,.

(4) 1: hours of preparation per week for a student
enrolled in a program of study by correspondence. Regard-
less of the workload, no student enrolled solely in correspon-
dence study is considered more than half-time.

Initial grace period: That period which immecfiately
follows a period of enrollment and immedately precedes the
date of the first required repayment on a loan. This period is
generally nine months for Perkins loans, Defense loans, and
Direct loans made before October 1, 1980, and six months
for other Direct loans.

'Institution of highereducation (institution): A public or
private nonprofit institution of higher education, a proprietary
institution of higher education, ors postsecondary vocational
iastitution.

Institutional capital contribution (ICC): Institutional
funds contributed to establish or maintain a Fund.

Matured loans:The total principal amount of all loans
made to students from an institution's Fund minus the
principal amount of loans made from the institution's Fund to
students who-

(1) Are enrolled as at least half-time students; or

(2) Are still in their first grace period.

'Need-based employment: Employment provided by
an institution itself or by another entity to a student who has
demonstrated to the institution or the entity (through stan-
dards or methods it establishes) a financial need for the
earnings from that employment for the purpose of defraying
educational costs of attendance for the award year forwhich
the employment is provided.

'Payment period: A semester, trimester, or quarter.
For en institution not using those academic periods, it is the
period between the beginning and the midpoint or between
the midpoint and the end of an academic year.

Post-deferment grace period: That period of six con-
secutive months which immediately follows the end of certain
periods of deferment and precedes the date on which the
borrower is required to resume repayment on a loan.

Student loan: For this part means a Direct Loan,
Defense Loan. or a Perkins Loan.

Undergraduate student: A student enrolled in an
undergraduate course of study at an institution of higher
education who-

(1) Has not earned a baccalaureate or first profes-
sional degree; and



(2) Is in an undergraduate course of study which
usually does not exceed 4 academic years, or is enrolled in
a 4 to 5 academic year program designed to lead to a first
degree. A student enrolled in a program of any other length
is considered an undergraduate student for only the first 4
academic years of that program.

(Authority: 20 U.S.C. 1087aa-1087hh)

*Sec. 674.3 Application.

(a) To participate in the Perkins Loan Program, an
institution shall file an application with the Secretary before
an ennually established dosing date.

(b) The application must be on a form approved by the
Secretary and contain the information needed by the Secre-
tary to determine the institution's allocation or reallocation of
the Perkins Loan Program funds under section 462 of the
HEA.

(Authority: 20 U.S.C. 1087bb)

Sec. 674.4 Allocation and reallocation.

(a) The Secretary allocates Federal capital contribu-
tions to institutions participating in the Perkins Loan program
in accordance with section 462 of the HEA.

.(b) The Secretary reallocates Federal capital contri-
butions to institutions participating in the Perkins Loan pro-
gram in a manner that best carries out the Purpose of section
462 of the HEA.

(c) As used in section 462 of the HEA, *Eligible
Institutions offering comparable programs of instruction*
means institutions that we being compared with the appli-
cant institution and that fall within one of the following six
categories:

(1) Cosmetdogy.

(2) Business.

(3) Trade/Technical.

(4) Art Schools.

(5) Other Proprietary institutions.

(6) Non-Proprietary Institutions.

(ci) Payment to institutions. The Secretary allocates
funds for a specific period of time. The Secretary pays an
institution its allocation in periodic installments and may
make these payments in adVance or by way of reimburse-
ment The Secretary bases the amounts of these install-
ments on periodic fiscal reports.

(Authority: 20 U.S.C. 1087bb)

Secs, 674.5474,7 [Reserved]

SOC. 674.6 Program participation agreement.

To participate in the Perkins Loan program, an institu-
tion shall enter Into a participation agreement with the Sec-

retary. The agreement provides that the institution shall use
the funds it receives solely for the purposes specified in this
part and shall administer the program in accordo-xe with the
Act, this part and the Student Assistance General Provisions
regulations, 34 CFR Part 668. The agreement further spscift-
cally provides, among other things, that-

(a) The institution shall establish and maintain a Fund
and shall deposit unto the Fund-

(1) FCC received under this subpart;

(2) ICC equal to at least one-ninth of the FCC de-
scribed in paragraph (a)(1) of this section;

(3) Payments of principal, interest, late charges and
collection costs on loans from the Fund;

(4) Payments to the institution as the result of loan
cancellations, under section 465(b) of the Act;

(5) Any other earnings on assets of the Fund, includ-
ing the interest earnings of the funds listed in paragraphs
(a)(1) through (4) of this section net of bank charges incurred
with regard to Fund assets deposited in interest-bearing
accounts; and

(6) Proceeds of short-term no-interest loans made to
the Fund in anticipation of collections or receipt of FCC.

(b) The institution shall use the money in the Fund only
for-

(1) Making loans to students;

(2) Administrative expenses as provided for in Sec.
674.18(b);

(3) Capital distributions provided for in section 466 of
the Act;

(4) Litigation costs (see Sec. 674.47);

(5) Other collection costs, agreed to by the Secretary
in connection with the collection of principal, interest, and tale
charges on a loan made from the Fund (see Sec. 674.47);
and

(6) Repayment of any short-term, no-interest loans
made to the Fund by the institution in anticipation of collec-
tions or receipt of FCC.

(c) The institution shall submit an annual report to the
Secretary containing Information about loans in default-

(1) 120 days or more for loans repayable in monthly
instaliments; or

(2) 180 days or more for loans repayable In less
frequent installments.

(d)(1) If an institution determines not to service or
collect a loan, the institution may cssign its rights to the loan
to the United States without recompense at the beginning of
a repayment period; or

(2) if a loan is In default despite due diligence on the
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part of the institstion in collecting the loan, the institution may
assign its rights to the loan to the United States without
recompense.

(e) To assist institutions in collecting outstandng
loans, the Secretary provides to an institution the names and
addresses of borrowers or other Information relevant to
collection which is available to the Secretary.

(f) The institution shall provide the loan information
required by section 463A of the HEA to a borrower.

(Authority: 20 U.S.C. 1087cc, 1087cc-1, 1094)

(Approved by OMB under control *1840-0535)

Sec. 674.9 Student eligibility.

A student at an institution of higher education is
eligible to receive a loan under the Perkins Loan program for
an award year if the stuclont-

(a) Meets the relevant eligibility requirements con-
tained in 34 CFR 668.7;

(b) Is enrolled or accepted for enrollment as an under-
graduate, graduate or professional student at the institution;

(c) Has financial need as determined in accordance
with Part F of Title IV of the HEA. A member of a religious
order (an order, community, society, agencF, or organiza-
tion) who is pursuing a course of study at an institution of
higher education is considered to have no financial need if
that religious order-

(1) Has as its primary objective the promotion of ideals
and beliefs regardng a Supreme Being;

(2) Requires its members to forego monetary or other
support substantially beyond the support it provides; and

(3) Directs the member to pursue the course of study
or provides subsistence support to its members;

(d) Has received for that award year, if an undergradu-
ate student-

(1) A SAR as a result of applying for a grant under the
Pell Grant Program; or

(2) A preliminary determination of eligibility or ineligi-
bility for a Pell Grant by the institution's financial aid admin-
istrator after applying for a SAR with a Pell Grant Processor;
and

(e) Is willing to repay the loan. Failure to meet payment
obligations on a previous loan, including a loan discharged in
bankruptcy, is evidence that the student is unwilling to repay
the loan.

(Authority: 20 U.S.C. 1087dd and 1091)

Sec. 674.10 Selection of students for loans.

(a)(1) An institution shall make loans under this part
reasonably available, to the extent of available funds, to all
students eligible under Sec. 674.9 but shall give priority to
those students with exceptional financial need.

(2) The institution shall define exceptional financial
need for the purpose of the priority described in paragraph
(a)(1) of this section and shall develop procedures for imple-
menting that priority.

(b) if an Institution's allocation of FCC is directly or
indrectly based on the financial need demonstrated by
students attendng the institution as less than full-time stu-
dents, the institution shall, c^,nsistent with the requirements
of paragraph (a) of this section, award a reasonable propor-
tion of it allocatico to those studonts.

(c) The institution shall establish selection procedures
and these procedures must be-

(1) In writing;

(2) Uniformly applied; and

(3) Maintained in the institution's files.

(Authority: 20 U.S.C. 1087cc and 1087dd)

(Approved by OMB under control *1840-0535)

Sec. 674.11 [Reserved]

Sec. 674.12 Loan maximums.

The cumulative maximum amount of Defense Loans,
Direct loans and Perkins loans an eligible student may
borrow is-

(a) $4,500 for a student who has not completed 2
academic years of study toward a bachelors degree:

(b) $9,000 for a student who has completed 2 aca-
demic years of study toward a bachelors degree and has
achieved third-year status but has not received the degree;
and

(c) $18,000 for study toward professional or gradu-
ate degree.

(d) The maximum amounts listed in paragraphs (a),
(b) and (c) of this section include any amount borrowed
previously under Title 1V-E of the HEA at any institution,
regardless of any amounts that may have been repaid to the
Fund at any institution.

(Authority: 20 U.S.C. 1087dd)

Sec. 674.13 Reimbursement to the Fund.

(a) The Secrcigiry requires an institution to reimburse
its Fund in an amount equal to that pc.rtion of the outstandng
balance of-

(1) A loan disbursed by the institution to a borrower in
excess of the amount that the borrower was eligible to
receive, as determined on the basis of information the
institution had, or should have had, at the time of disburse-
ment; or

(2) Except as provided in paragraph (b) of this section,
a defaulted loan with regard to which the institution failed-
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(i) To record or reta Yr the loan note in accordance with
the requirements of this putt;

(ii) To record advances on the loan note in accordance
with the requirements of this part; or

(iii) To exercise due ciligence in collecting in accor-
dance with the requirements of this part.

(b) The Secretary does not require an institution to
reimburse its Fund for the portion of the outstancing balance
of a defaulted loan described in paragraph (a)(2) of this
section-

(1) That the institution-

(i) Recovers from the borrower or endorser; or

(ii) Demonstrates, tothe Secretary's satisfaction, would
not have been collected from the borrower or endorser even
if the institution complied in a timely manner with the due
diligence requirements of Subpart C of this part; or

(2) On which the institution obtains a judgment

(c) An institution that is required to reimburse its Fund
under paragraph (a) of this section shall also reimburse the
Fund for the amount of the administrative cost allowance
claimed by the institution for that portion of the loans to be
reimbu rsed.

(d) An institution that reimburses its Fund under
paragraph (a) of this section thereby acquires for its own
account all the right, tide and interest of the Fund in the loan
for which reimbursement has been made.

(Authority: 20 U.S.C. 1087dd-1087hh)

Sec. 674.14 Overaward.

Overaward prohibited. (1) An institution may only
award or cisburse a Direct loan or a Perkins loan to a student
if that loan, combined with the other resources the student re-
ceives, does not exceed the stir:lents financial need.

(2) When awarding and cersing a Direct loan or a
Perkins loan to a student, the institution shall take into
account those resources it

(i) Can reasonable anticipate at the time it awards loan
funds to the student;

(ii) Makes available to its students; or

(iii) Otherwise knows about.

(3) If a student receives resources at any time during
the award period that were not considered in calculating the
loan amount, and the total resources including the loan
exceed the student's need, the overaward is the amount that
exceeds need.

*(b) Resources. (1) Except as rrovided in paragraph
(b)(2) of this section, the Secretary considers that 'resources"
include but are not limited to any(i) Funds a student is
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entitled to receive from a Pell Grant, regardless of whether
the student applies for the Pell Grant;

(ii) Guaranteed Student Loans;

(iii) Waiver of tuition and fees;

(iv) Grants, inducing SEOGs and ROTC subsistence
allowances;

(v) Scholarships, including athletic scholarships and
ROTC scholarships;

(vi) Fellowships or assistantships;

(vii) Insurance programs for the student's education;

(viii) Veterans benefits;

(ix) Net earnings from need-based employment; and

(x) Except as provided in paragraph (b)(3) of this
section, long-term loans, inducing Perkins and Direct Loans
and need-based ICLs, made by the institution.

(2) The Secretary ciaes not consider as a resource

(i) Any portion of the resources described in para-
graph (b)(1) of this section that are included in the student's
expected family contribution (EFC); and

(ii) Earnings frorn non-need-based employment

(3) The institution may treat a Supplemental Loan for
Students (SLS), State-sponsored or private loan, PLUS loan,
or non-need-based ICL as a substitute for a students EFC.
However, if the sum of the loan amounts received exceeds
the students EFC, the excess is a resource.

(c) Treatment of resources in excess of need. An
institution shall take the following steps if it learns that a
student has received additional resources not included in the
calculation of Direct or Perkins Low eligibility that would
result in the students total resources exceeding his or her
financial need by more than $200:

(1) The institution shall decide whether the student
has increased financial need that was unanticipated when it
awarded financial aid to the student If the student demon-
strates increased finandal need and the total resources do
not exceed this increased need by more than $200, no further
action is necessary.

(2) If no increased need is demonstrated, - r the
students total resources still exceed his or her need by more
than $200, as recalculated pursuant to paragraph (c)(1) of
this section, the institution shall cancel any undisbursed loan
or grant (other than a Pell Grant).

(3) If the students total resources still exceed his or
her need by more than $200 after the institution takes the
steps required in paragraphs (c) (1) and (2) of this section, the
institution shall consider the amount by which the resources
exceed tha student's financial need by more than $200 as an
overpayment

(d) Liability for andrecovery of overpayments. (1) A
student is liable for any overpayment of loan advances made
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to him or her.

(2) The institution is also liable for an overpayment if
the overpayment occurred because the institution failed to
follow the procedures set forth in this part The institution
shall restore an amount equal to the overpayment and any
administrative cost allowance claimed on that amount to its
loan fund even if it cannot collect the overpayment from the
student

(3) If an institution makes an overpayment for which it
is not liable; it shall help the Secretaty recover the overpay-
ment by making a reasonable effort to contact the student
and recover the overpayment The Secretary regards a
written demand to the student for repayment of the over-
awarded funds, with notice that failure to make that repay-
ment vall render the student ineligible for further Tide IV aid,
constitute such a reasonable effort

(Authority: 20 11.S.C. 1087dd, 1087h.h)

*Sec. 674.15 Coordination with 01A grants.

(a) To determine the amount of a loan for a student
who isalso eligible for a Bureau of Indian Affairs (B1A)
education grant, an institution shall prepare a package of
student aid-

(1) From resources other than the B1A education grant
the student has received or is expected to receive; and

(2) That is consistent in type and amount with pack-
ages prepared for students in similar circumstances who are
not eligible for a B1A education grant

(b)(1) The B1A education grant, whether received by
the student before or after the preparation of the student aid
package, supplements that package.

(2) No ac4ustment may be made to the student aid
package as long as the total of the package and the B1A
education grant is less than the institution's determination of
that student's financial need.

(c)(1) If the B1A education grant, when combined with
other aid in the package, exceeds the student's need, the
excess must be deducted and may be deducted only from the
other assistance, not the BIA education grant

(2) The institution shall deduct the excess in the
following sequence: loans, work-study awards, and grants
other than Pell Grants. However, the institution may change
the sequence if requested by a student aid the institution
believes the change benefits the student.

(d) To deterreirA) the financial need of a BINeligible
student, a financial aid administrator is encouraged to con-
sult with area officials in charge of BIA postsecondary finan-
cial aid.

(Authority: 20 1.1.S.C. 1087dd)

Sec. 674.16 Making and disbursing loans.

(a)(1) Before an institution makes its first disburse-
ment to a student, the student shall sign the promissory note
and the institution shall provide the studer. with the following
information:

(i) The name of the institution and the address to whidi
communications and payments should be sent

(ii) The principal amount of the loan.

(iii) The stated interest rate on the loan.

(iv) The yearly and cumulative maximum amounts
that may be borrowed.

(v) An explanation of when repayment of the loan will
begin and when the borrower will be obligated to pay interest
that accrues on the loan.

(vi) The minimum and maximum repayment terms
which the institution may impose and the minimum monthly
repayment required.

(vii) A statement of the total cumulative balance owed
by the student to that institution, and an estimate of the
monthly payment amount needed to repay that balance.

(viii) Special options the borrowers may have for loan
consolidation or other refinancing of the loan.

(ix) The borrowers right to prepay all or part of the
loan, at any time, without penalty, and a summary of the
circumstances in which repayment of the loan or interest that
accrues on the loan may be deferred or canceled inducling
a brief notice of the Department of Defense program for
repayment of loans on the basis of specified military service.

(x) A definition of default and the consequences to the
borrower inducing a statement that the default may be
reported to a crack bureau or crecit reporting agency.

(xi) The effect of accepting the loan on the eligibility of
the borrower for other forms of student assistance.

(xii) The amount of any charges collected by the
institution at or prior to the disbursement of the loan and any
deduction of such charges from the proceeds of the loan or
paid separately by the borrower.

(xiii) Any cost that may be assessed on the borrower
in the collection of the loan including late charges and
collection and litigation costs.

(2) The institution shall provide the information in
paragraph (a)(1) of this section to the borrower in writing-

(') As part of the written application material;

f,ii) As part of the promissory note; or

(iii) On a separate written form.

(b)(1) Except as provided in paragraphs (c) and (f) of
this section, an institution shall advance in each payment
period a portion of a loan awarded for a full academic year.

(2) The institution shall determine the amount ad-
vanced each payment period by the following fraction:

I 3i3
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Where Loan Amount = the total loan awarded for an aca-
demic year and N = the number of payment periods that the
institution expects the student will attend in that year.

(3) An institution may advance funds, within each
payment period, at such time and in such amounts as it
determines best meets the student's needs.

(c) If a student incurs uneven costs or resources
during an academic year and needs adddional funds in a
etrticular payment period, the institution may advance loan
funds to the student for those uneven costs.

(d) The institution may advance the loan proceeds to
the borrower directly by check or by crediting his or her
account with the institution. The institution shall notify the
student of the amount he or she can expect to receive, and
how and when that amount will be paid. In either case, the
borrower must sign for each advance of funds on the prom-
issory note.

(e)(1) An institution may not advance a loan re a
student fora payment period until the student is enrolled for
that period.

(2) Subject to the requirements of paragraph (f) of this
section-

(i) An institution may advance loan proceeds areay
to an enrolled student no ma-e than 10 days before the first
day of classes of a payment period; and

(ii) An institution may advance loan proceeds by
crediting an enrolled student's aozount no more than 3 weeks
before the first day of classes of a payment period.

(f)(1) The institution shall return to the Fund any
amount advanced to a student who, before the first day of
classes-

(i) Officially or unofficially withdraws; or

(ii) Is expelled.

(2) A student who does not begin ciass attendance is
deemed to have withdrawn.

(g) Only one advance is necessary if the total amount
theinstitution awards a student for an academic year under
the Perkins Loan program is less than $501.

(h) An institutional official may not, without prior ap-
proval from the Secretary, obtain a student's power of
attorney to endorse any check used to dsburse loan funds.

(Authority: 20 U.S.C. 1987cc, 1087cc-1, 1087dd, 1091 and
1094)

(Approved by OMB under control #1840-0535)

Sec. 674,17 Federal Interest In allocated funds-transfer
of Fund.

la) Funds received by an institution under the Perkins
Loan program, including repayments on loans, are held in
trust for the intended student beneficiaries and the Secre-
tary. Funds may not be used or hypothecated (i.e., serve as

7-8

collateral) for any other purpose.

(b)(1) If art institution responsible for a Perkins Loan
fund doses or no longer wants to participate in the program,
the Secretary directs the institution to take one or more of the
following steps to protect the outstancing loans and the
Federal interest in that Fund:

(i) A capital distribution of the liquid assets of the Fund
according to section 466(c) of the Act

(a) The transfer of the outstanding loans to another
institution.

(ai) The transfer of the outstanding loans to the De-
partment of Education.

(2) An institution that transfers outstanding loans
under this paragraph relinquishes its interest in those loans.

(3) If the Secretary directs the !tarsier of outstanding
loans to a second institution, the transferee institution may
deposit the collections on those loans in its own Fund. The
Secretary considers that portion of the collections on trans-
ferred loans corresponding to the transferor institution's ICC
to become part of the transferee instikrtion's ICC.

(4) If the Secretary decides to transfer outstandng
loans to another institution, and more than one institition
offers to collect the outstanding loans, the Secretary drect
that the loans be transferred to one or more of the competing
institutions en the basis of-

(i) The offering institution's demonstrated loan collec-
tion capability; and

(i) The number of students of the transferor institution
expected to enroll in the offering institution.

(5) The Secretary does not take an audit exception
against a transferee institution on account of actions or
omissions of the transferor institution in the administration of
its Fund. The transferee institution shall segregate the trans-
ferred Fund account unhl an emit satisfactory to the Secre-
tary is performed on the operation of the transferor institu-
tion's program.

(Authority: 20 U.S.C. 1087cc, 1087ff), and (1087hh)

Sec. 674.18 Use of funds.

(a) General. An institution shall deposit the funds it
receives under the Perkins Loan program into it; Fund. It
may use these funds only for making loans and the other
activities specified in Sec. 674.8(b).

(b) Administrative oast allowance. (1) An institution
participating in the Perkins Loan program for an award year
is entitled to an administrative oast allowance if it advances
funds to students in that year under the Perkins Loan
program.

(2) For any award year, the amount of the allowance
equals-

(i) Five (5) percent of the first $2,750,000 of the
institution's expenditures in that award year under the CWS,
SEOG and Perkins Loan programs; plus
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(ii) Four (4) percent of its expendtures which are
greater than $2,750,000 but less than $5,500,000; plus

(iii) Three (3) percent of its expenditures which are in
excess of $5,500,000.

(3) However, the institution shall not include, when
calculating the allowance in paragraph (b)(2) of this section,
the institution's CWS expenditures under the community
service learning program (34 CFR 675.28), and the amount
of NDSLs and Perkins loans that it assigns to tha Secretary
under secdon 463(a)(6) of the HEA.

(4) An institution shall use its administrative cost
allowance to offset its cost of administering the CWS, SEOG
and Perkins Loan programs. Administrative costs also in-
clude the expenses incurred for canying out the student
consumer information services requirements of Subpart D of
the Student Assistant General Provisions regulations, 34
CFR Part 668.

(5) An institution shall tharge any administrative costs
against its Fund during the same award year in which the
expentitures for these costs were made.

(Authority: 20 U.S.C. 1087cc, 1087dd, and 1096)

See. 674.19 Fiscal procedures and records.

(a) Fiscal procedures. (1) In administering its Perkins
Loan program, an institution shall establish and maintain an
internal control system of checks and balances that ensures
that no office can both authorize payments and disburse
funds to student&

(2)(i) A separate bank account for Federal funds is not
required, except as provided in paragraph (b) of this section.

(it) An institution shall notify any bank in which it
deposits Federal funds of the accounts into which those
funds are deposited by-

(A) Ensuring that the name of the amount dearly
discloses the fact that Federal funds de deposited in the
account; or

(B) Notifying the bank, in writing, of the names of the
accounts in which it deposits Federal funds. The institution
shall retain a copy of this notice in its files.

(3)(i) The institution shall ensure that the cash bal-
ances of the accounts into which it deposits Perkins Loan
Fund cash assets do not fall below the amount of Fund cash
assets deposited in those accounts but not yet expended on
authorized purposes in accordance with applicable Title IV
HEA program requirements, as determined from the records
of the institution.

(ii) If the cash balances of the accounts at any time fall
below the amount described in paragraph (a)(3)(i) of this
section, the instiiution is dsemt d to make any subsequent
deposits into the accounts of funds derived from other
sources with the intent to restore to that amount those Fund
assets previously withdrawn from those accounts. To the
extent that these institutional deposits restore tile amount
previously withdrawn, they are deemed to be Fund assets.
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(b) Account for Perkins Loan Fund. (1) An institution
must maintain all the cash of its Perkins Loan Fund in a
separate bank account that contains no other funds if the
Secretary determines that the institution's accounting sys-
tem and internal controls do not-

(I) Meet the requirements of paragraph (c) or (d) of this
section;

(ii) Identify the cash balance of the Perkins Loan Fund
as readily as if the Fund were maintained in a separate bank
account; or

(iii) Adequately identify the earnings of the Fund.

(2) The Secretary makes that determination on the
basis of an emit examination or as a result of a program
review.

(3) The separate bank account must be identified as
the institution's Federal Fund account and must contain all
the cash of the institution's Perkins Loan Fund. That cash
includes Federal capital contributions, institutional capital
contributions, repayments made by borrcmers, loan cancel-
lation payments, and any earnings of the Fund inclucEng
interest

(4) An institution shall ensure that all the cash in its
Perkins Loan Fund is-

(i) Deposited in interest-bearing bank accounts that
are-

(A) Insured by an agency of the Federal Government
or

(B) Sedned by collateral of reasonably equivalent
value; or

(ii) Invested in low-risk income-producing securities,
such as obligations issued or guaranteed by the United
States.

(5) An institution shall exercise the level of care
required of a fiduciary with regard to these deposits and
investments.

(c) Deposit of ICC into Fund. An institution shall
deposit its ICC into its Fund prior to or at the same time it
deposits any FCC.

(d) Records and reporting. (1) An institution shall
establish and maintain on a current basis financial records
that reflect all program transactions. The institution shall
establish and maintain general ledger control accounts and
related subsidiary accounts that identify each program trans-
action and separate those transactions from all other institu-
tional financial activity.

(2) The institution shall also establish and maintain
program and fiscal records that-

@ Are reconciled at least monthly;

(ii) Identify each student's account and status;

(iii) Show the eligibility of each student aided under the
program; and



- -, -

(iv) Show how the wed was met for each student.

(3) Each year an institution shall submit a Fiscal
Operations Report plus other information the Secretary
requires. The institution shall insure that the information
repotted is accurate and shalt.:;iiiimit it on the form end at the
time specified by the Secretary.

(4) The institution shall maintain on file all loan appli-
cations for those studenM it reports on the Fiscal Operations
Report and Application to Participate in the Perkins Loan,
SEOG, and CWS programs (FISAP).

(5) The insfitution shall maintain all records support-
ing its application for funds under this part

(e) Retention of mcords-(1) Records. Each institution
shall keep intact and accesale records pertaining to the
application for and receipt and expendture of Federal funds,
including all accounting records and original and supporting
documents necessary to document ham the funds are spent

(2) Loan records. (I) An institution stud maintain a
repayment hiskay breach borrower. This renayment history
must show the date and amount of each repayment over the
fife of the loan. It must also incicate the amount of each
repayment crecited to principal, interest, late charges and
collection costs.

go This history must also show the dee, nature, and
result of each contret with the borrower or endarser in the
collection of an overdue loan. The institution shall include in
the repayment history copies Wall correspondence to or from
Ine borrower and endorser, except bills, routine overdue
notices, and routine form letters.

13) Period of retention. (i) Except for loan records and
records of expenditures questioned in audts or Departmen-
tal program reviews, an institution shall keep records for an
award year for five years after it submits its F1SAP.

(ii) An institution shall retain repayment records, in-
ducing cancellation and deferment requests, for at least five
years from the date on which a loan is assigned to the
Department of Education, canceled or repaid.

(iii) An institution shall keep records on any claim or
expenchture questioned by Federal audit or Department
program review until resolution of any audit questions raised
with regard to that transaction.

(4) Manner of retention of records. (i) An institution
shall keep the original promissory notes and repayment
schedules in a locked, fireproof container until-

(A) The loans are satisfied; or

(B) The original documents are needed in order to
enforce the loan obligation.

(ii) The institution shall retain certified true copies of
documents released for enforcement of the loan.

(iii) After the loan obligation is satisfied, the institution
shall return the original notes marked 'paid in full' to the
borrower.

(iv) An institution shall maintain separately its records
pertaining to cancellations of Defense, Direct, and PerKins
Loans.

Iv) An institution may keep the records required in
this section on microforms or it may keep its records in
computer format. If an institution keeps its records in com-
puter format it shall maintain, in either hard copy or micro-
form s, the source documents supporting the computer input

(w) Only authorized personnel may have access to
the loan documents.

(Authority: 20 U.S.C. 1087cc, 10871th, 1094, and 12321)

(Approved by OMB under control #1840-0535)

Sec. 674.20 Compliance with equal credit opportunity
requirements.

(a) In making a loan, an institution shall comply with
the equal credit opportunity requirements of Regulation B (12
CFR Part 202).

(b) The Secretary considers the Perkins Loan pro-
gram to be a credit assistance program authorized by Fed-
eral law for the benefit of an economically disadvantaged
class of persons within the meaning of 12 CFR 20a8(a)(1).
Therefore, the institution may request a loan applicant to
disclose his or her marital status, income from alimony, child
suppott and spouse's income and signature.

(Authority: 20 U.S.C. 1087aa-1087hh)

(Approved by OMB under control #1840-0535)

Subpart B-Terms of Loans

Sec. 674.31 Promissory note.

(a) Promissory note. (1) An institution may use only a
promissory note which the Secretary has approved.

(2) The Secretary has approved the promissory notes
set forth in the Appencices to this part The institution shall
not change the substance of the notes set forth in the
Appendices without the Sedetaty's approval.

(3)(i) The institution shall print the note on one page,
front and back; or

(ii) The institution may print the note on more than one
page if-

(A) The note requires the signature of the borrower
and/or any endorser on each page; or

(B) Each page of the note contains both the total
number of pages in the complete note as well as the number
of each page, e.g., page 1 of 4, page 2 of 4, etc.

(b) Provisions of the promissory note-(1) Interest The
promissory note must state that-

(i) The rate of interest on the loan is 5 percent per
annum on the unpaid balance; and
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(ii) No interest shall accrue before the repayment
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period begins, during certain deferment periods as provided
by this subpart, or during the grace period following those
deferments.

(2) Repayment (i) Except as otherwise provided in
Sec. 674.32, the promissory note must state that the repay-
ment period-

(A) For Direct Loans made on or after October 1, 1980,
begins 6 months after the borrower ceases to be at least a
half-time regular student at an institution of higher education
or a comparable institution outside the U.S. approved for this
purpose by the Secretary, and normally ends 10 years later;

(B) For Perkins Loans and Direct Loans made before
October 1, 1980, begins 9 rrionths after the borrower ceases
to be at least a half-time student at an institution of higher
education or a comparable institution outside the U.S. ap-
proved for this purpose by the Secretary, and normally ends
10 years later;

(C) May begin earlier at the borrower's request; and

(D) May vary because of minimum monthly repay-
ments (see Sec. 674.33(b)), extensions of repayment (see
Sec. 674.33(c)), or deferments (see Secs. 674.34, 674.35
and 674.36); and -

(ii) The promissory-note must state that the borrower
shall repay the loan-

(A) In equal quarterly, bimonthly, or monthly amounts,
as the institution chooses; or

(B) In graduated installments if the borrower requests
a graduated repayment schedule, the institution submits the
schedule to the Secretary for approval, and the Secretary
approves it

(3) Cancellation. The promissory note must state that
ths unpaid principal, interest late charges and collection
costs on the loan are cancelled upon the death or permanent
disability of the borrower.

(4) Prepayment The promissory note must state that-
(i) The borrower may prepay all or part of the loan at any time
without penalty;

(ii) The institution shall use amounts repaid during the
academic year in which the loan was made to reduce the
original loan amount and not consider these amounts to be
prepayments;

(iii) If the borrower repays amounts during the aca-
demic year in which the loan was made and the initial grace
period ended, only those amounts in excess of the amount
due for any repayment period shall be treated as prepay-
ments; and

(iv) If, in an academic year other than that described
in paragraph (b)(4)(iii) of this section, a borrower repays
more than the amount due for any repayment period, the
institution shall use the excess to prepay the principal unless
the borrower designates it as an advance payment of the
next regular installment

(5) Late charge. (i) An institution shall state in the
promissory note that the institution will assess a late charge

if the borrower does not-

(A) Repay all or part of a scheduled repayment when
due; or

(B) File a timely request for cancellation or deferment
with the institution. This request must include sufficient
evidence to enable the institution to determine whether the
borrower is entitled to a cancellation or deferment

(i)(A) The amount of the late charge on a Perkins
Loan or a Direct Loan made to cover the cost of attendance
for a period of enrollment that began on or after January 1,
1986 must be determined in accordance with Sec. 674.43(b)
(2), (3) and (4).

(B) The amount of the late or penalty charge on a
Direct loan made for periods of enrollment that began before
January 1, 1986 may be-

(1) For each overdue payment on a loan payable in
monthly installments, a maximum monthly charge of $1 for
the first month and $2 for each adcitional month.

(2) For each overdue payment on a loan payable in
bimonthly installments, a maximum bimonthly charge of $3.

(3) For each overdue payment on a loan payable in
quarterly installments, a maximum charge per quarter of $6.
(See Appereix E of this part)

(iii) The institution may-

(A) Add the late charge to the principal the day after
the scheduled repayment was due; or

(B) Include it with the next scheduled repayment after
the borrower receives notice of the late charge.

(6) Security and endorsement The promitsory note
must state that the loan shall be made without security and
endorsement unless-

(i) The borrower is a minor; and

(ii) Under applicable State law, a note signed by a
minor would not create a binding obligation.

(7) Assignment The promissory note must state that
a note may only be assigned to-

(i) The United States or an institution approved by the
Secretary; or

(ii) An institution to which the borrower has transferred
if that institution is participating in the Perkins Loan program.

(8) Acceleration. The promissory note must state that
an institution may demand immediate repayment of the
entire loan, inducing any late charges, collection costs and
accrued interest, if the borrower does not-

(i) Make a scheduled repayment on time; or

(ii) File cancellation or deferment form(s) with the
institution on time.

(9) Cost of collection. The promissory note must state
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that the borrower shall pay all attorney's fees and other loan
collection costs and charges.

(10) Disclosure of information. The promissory note
must state that if the borrower defaults on the loan and the
loan Is referred or assigned to the Secretary, the Secretary
may disclose to a credit bureau organization-

(i) That the borrower has defaulted on the loan; and

(ii) Any other relevant information.

(Authority: 20 U.S.C. 1087dd)

(Approved by OMB under control #1840-0535)

Sec. 674.32 Special terms: loans to hoes than half-Ilmo
student borrowers.

(a) The promissory note used with regard to loans to
borrowers enrolled on a less than half-time basis must state
that the repayment period begins-

(1) On the date of the next scheduled installment
payment on any outstancing loan to the borrower; or

(2) If the borrower hes no outstancing loan, at the
earlier of-

(i) Nine months from the date the loan was made, or
(ii) The end of a none-month period that ircludes the

date the loan was made and began on the date the borrower
ceased enrollment as at least a regular half-time student at
an institution of higher education or comparable institution
outside the U.S. approved for this purpose by the Secretary.

(b) The note must otherwise conform to the provisions
of Sec. 674.31.

(Authority: U.S.C. 1087dd)

Sec. 674.33 Repayment

(a) Repayment Plan. (1) The institution shall establish
a repayment plan before tha student ceases to be at least a
half-time student.

(2) If the last scheduled payment would be $15 or less
the institution may combine it with the next-to-last repay-
ment.

(3) The institution shall apply any payment on a loan
in the following order:

(i) Collection costs.

(ii) Late charges.

(iii) Accured interest.

(iv) Principal.

(b) lvtnimum repayment rates-(1) Rounding monthly
repayment amounts. If the monthly repayment for all loans
made to a borrower by an institution is not a multiple of $5, the
insttution may round that payment to the next highest dollar
amount that is a multiple of $5.

(2) Minimum monthly repayment of Defense loans
from one institution. An Institution may require a borrower of
a Defense loan to pay a$15 minimum monthly repayment if-

(i) The monthly repayment of principal and Interest for
a 10-year repayment period Is less than $15 a month; and

(a) The promissory note Includes a $15 minimum
monthly repayment provision.

(3) Minimum monthly repayment of Defense loans
from more than one institution. If a borrower has received
Defense loans from more than one institution and-

(i) Only one institution exercises $15 option when the
monthly repayment would otherwise be less than $15, that
institution receives the difference between $15 and the
repayment owed to the other institution; or

(ii) Each institution exercises the $15 minimum option
the $15 monthly payment must be civided among the Institu-
tions in proporton to the amount of principal advanced by
each institution.

(4) Minimum monthly repayment of Direct loans and
Perkins loans from one Institution. The institution may re-
quire a borrower to pay a $30 monthly repayment on Direct
loans or Perkins loans if-

(i) The monthly repayment of principal and interest for
a 10-year repayment period is less than $30 a month; and

(a) The promissory note includes a $30 minimum
monthly repayment provision.

(5) Minimum monthly repayment of Direct loans and
Perkins loans from more than one institution. If a borrower
has received Direct loans or Perkins loans from more than
one institution and-

(i) Only one institution exercises the $30 option when
the monthly rep ayment wou Id otherwise be less than $30 that
institution receives the difference between $30 and the
repayment owed to the other institution; or

(a) Each institution exercise's the $30 minimum op-
tion, the $30 monthly payment must be divided among the
institutions in proportion to the amount of principal advancad
by each institution.

(6) Minimum monthly repayment of both Defense and
Direct or Perkins loans from one or more institutions. If a
borrower has received both a Defense loan and a Direct or
Perkins loan, the following rules apply:

(i) If the total of the monthly repayments for a Defense,
Direct and a Perkins loan Is at feast $30, no Institution may
exercise a minimum repayment option, even if the Defense
loan repayment Is less than $15 or the Direct or Perkins loan
repayment is less than $30.

(ii) If the total of the monthly repayments would other-
wise be less than $30 for the Debnse, Direct, and Perkins
loans, an institution may exercise tne minimum repayment
options applicable to the respective loans. The maximum
total monthly repayment however, may not exceed $30 a
month.
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OD If the total monthly repayment is less than $30 and
the monthly repayment on a Defense loan is less than $15 a
month, the amount attributed to the Defense loan may not
exceed $15 a month. However, $15 may be attributed to the
Defense loan only if the institution exercises the minimum
option on the Defense loan.

(7) Minimum monthly repayment of loans from one
institution with different interest rates. (i) If a borrower has
received loans with different interest rates from the same
institution, and the total monthly repayment is at least $30 for
the loans, the institution may not exercise the minimum
monthly payment cn any loan.

(ii) If the borrower has received loans with different
interest rates at the same institution and the total monthly
repayment would otherwise be less than $30, the institution
may exercise the $30 minimum payment option, providing it
is in one of the promissory notes, and the institution divides
the repayment between the accounts in proportion to the
amount of principal advanced under each loan.

(8) Differing grace periods and deferments. If the
borrower has received bans with different grace periods and
deferments, the institution shall treat each note separately,
and the borrower shall pay the applicable minimum monthly
payment for a loan that is not in the grace or deferment
period.

(9) Hardship. The institution may reduce the bor-
rower's scheduled repayments for a period of not more than
one year if-

(i) It determines that the borrower is unable to make
the scheduled repayments due to hardship (see Sec.
674.33(c)); and

(ii) The borrowers scheduled repayment is the $30
minimum monthly repayment described in paragraph (b) of
this section.

(10) The institution shall determine the minimum
repayment amount under paragraph (b)(6) of this section for
bans with repayment installment intervals greater than one
month by multplying the amounts in paragraph (b)(6) by the
number of months in the installment interval.

(c) Extension of repayment perind-(1) Hardship. The
institution may extend a borrowers repayment period due to
hardship.

(2) Low-income individual. (i) For Direct and Perkins
loans made on or after October I, 1980. The instituticn may
extend the borrowers repayment period up to 10 adchtional
years beyond the 10-year maximum repayment period if the
institution determines that the borrower will be a low-income
individual during the course of the repayment period. The
term low-income individual' means an incfividual whose
family's taxable income for the prececing calendar year did
not exceed 150 percent of die poverty level established by
the Bureau of the Census for th at year. The incfividual's family
includes the borrower and any spouse or legal dependents.

(ii) The institution may adjust the repayment schedule
to reflect the income of that individual.

(iii) The institution shall review the borrowers status
annually. If the borrower is no longer a low-income incividual,

the institution shall appropriately ac4ust the repayment pe-
riod.

(3) Interest continues to accrue during any extension
of a repayment period.

(Authority: 20 U.S.C. 425 and 1087dd, Sec. 137(d) of Pub. L.
92-316)

Soc. 874.34 Deferment of repayment-Parkins loans.

(a) The borrower may defer repayment on a Perkins
Loan during the periods described in this section.

(b)(1) The borrower need not repay principal, and
interest does not accrue, during a period after the com-
mencement or resumption of the repayment period on a loan,
when the borrower is at least a half-time student at-

(i) An institution of higher education; or

(ii) A comparable institution outside the U.S. approved
by the Secretary for this purpose.

(2) The institution of higher education does not need
to be participating in the Perkins Loan program for the
borrower to qualify for a deferment.

(3) If a borrower is attending as at least a half-time
regular student for a full academic year and intends to enroll
as at least a helf-time regular student in the next academic
year, the borrower is entitled to deferment for 12 months.

(4) If an institution no longer qualifies as an institution
of higher education, the borrowers deferment ends on the
date the institution ceases to qualify.

(c) The borrower need not repay principal, and inter-
est does not accrue, for any period not to exceed 3 years
during which the borrower is-

(1) A member of the U.S. Army, Navy, Air Fcrce,
Marines, or Coast Guard or an officer in the Commissioned
Corps of the U.S. Public Health Service (see Sec. 674.56);

(2) On full-time active duty as a member of the
National Oceanic and Atmospheric Administration Corps;

(3) A Peace Corps volunteer,

(4) A volunteer under Title I-Part A of the Domestic
Volunteer Act of 1973 (ACTION programs);

(5) A full-time volunteer in service which the Secretary
has determined is comparable to service in the Peace Corps
or under the Domestic Volunteer Act of 1973. The Secretary
considers that a borrower is providing comparable service if
he or she satisfies the following five criteria:

(i) The borrower serves in an organization which is
exempt from taxation underthe provisions of Section 501(c)(3)
of the Internal Revenue Code of 1954.

(ii) The borrower provides service to low-income
persons and their communities to assist them in eliminating
poverty and poverty-related human, social, and environ-
mental conritions.
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(iii) The borrowers compensation does not exceed
the compensation received by a full-time volunteer in the
Peace Corps or in a program administered by the ACTION
agency. Compensation includes and allowance for st.bsis-
tence, necessary travel expenses, and stipends.

(iv) The borrower, as part of his or her citifies, does not
give religious instruction, conduct worship service, engage in
religious proselytizing, or engage in fundraising to support
religious activities.

(v) The borrower has agreed to serve on a full-time
basis for a term of at least one year.

(6) Temporarily totally cfisabled, as established by an
affidavit of a qualified physician, or unable to secure gainful
employment because the borrower is provicfing care, such as
continuous nursing or other similar services, required by a
dependent who is so cfisabled. As used in this paragraph-

(i) Temporarily totally cisablecr, with regard to the
borrower, means the inability by virtue of an injury or illness
to attend an eligible institution or to be gainfully employed
during a reasonable peribd of recovery; and

(ii) 'Temporarily totally cfisabled% with regard to a
disabled spouse or other dependent of a borrower, means
requiring continuous nursing or other services from the
borrower for a period of at least three months because of
illness or injury.

(d)(1) The borrower need not repay principal, and
interest does not accrue, for a period not to exceed two years
during which time the borrower is serving an eligible intem-
ship.

(2) An eligible internship i3 one which-

(i) Requires the borrower to hold at least a baccalau-
reate degree before beginning the internship; and

(ii)(A) A State licensing agency requires an individual
to complete as a prerequisite for certification for professional
practice or service; or

(B) Is a part of an internship or residency program
leading to a degree or certificate awarded by an institution of
higher education, a hospital, or a health care facility that
offers postgraduate training.

(3) To qualify for an intemship deferment as provided
in paragraph (c)(2)(ii)(A) of this section, the borrower must
provide the institution with the following certifications:
(i) A statement from an official of the appropriate State

licensing agency that successful completion of the intem snip
program is a prerequisite for its certification of the individual
for professional service or practice.

(ii) A statement from the organization with which the
borrower is undertaking the intemship program certifying-

(A) That a baccalaureate degree must be attained in
order to be admitted into the intemship program;

(B) That the borrower has been accepted into its
intemship program; and

(C) The anticipated dates on which the borrower will
begin and complete the program.

(4) To qualify for an intemship deferment as provided
in paragraph (c)(2)(ii)(B) of this section, the borrower must
provide the institution with a statement from an authorized
official of the internship program certifying that-

(i) A baccilaureate degree must be attained in order
to be admitted into the intem ship program;

(ii) The borrower has been accepted into its istitution
program; and

(iff) The intamship of residency program in which the
borrower has been accepted leads to a degree or certificate
awarded by an institution of higher education, a hospital or a
health care fadfity that offers postgraduate training.

(e) The borrower need not repay principal, and inter-
est does not accrue, for a period not in excess of six months-

(1) During which the borrower is-

(i) Pregnant, caring for a newbom baby, or caring for
a child immediately after placement of the child through
adoption; and

(ii) Not attending an efigible institution of higher edu-
cation or gainfully employed; and

(2) That begins not later than six months after a period
in which the 13.3rrower was at least a half-time student at an
eligibie institulon.

(f) The borrower need not repay principal, and interest
does not accrue, for a period not in excess of one year during
which the borrower-

(1) Is a mother of preschool age children;

(2) Has just entered or reentered the work force; and

(3) Is being compensated at a rate which is not more
than $1.00 over the minimum hourly wage established by
section 6 of the Fair Labor Standards Act of 1938.

(g) The institution shall not include the deferment
periode described in paragraphs (b), (c), (d), (e), and (f) of this
section and the period desalt id in paragraph (h) of this
section when determining the 10-year repayment period.

(h) Th:3 borrower need not repay principal, and inter-
est does not accrue, until six months after completion of any
period during which the borrower is in deferment under
paragraphs (b), (c), (d), (e), and (f) of this section.

(i) An institution may defer payments of principal and
interest, but interest shall continue to accrue, if the institution
determines this it; necessary to avoid hardship to the bor-
rower (see Sec. 674.33(c)).

(Authey: 20 U.S.C. 1087dd)

(Approved by OMB under control #1840-0535)

Sec. 674.35 Deferment of repayment-Direct loans made
on or after October 1, 1980.

(a) The borrower may defer repayment on a Direct
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Loan made on or after October 1, 1980, during the periods
described in this section.

(b)(1) The borrower need not repay principal, and
interest does not acctue, during a period after the com-
mencement or resum ption of the repayment period on a loan,
when the borrower is at least a half-time student at-

(i) An institution of higher education; or

(ii) A comparable institution outside the U.S. approved
by the secretary for this purpose.

(2) The institution of higher education does not need
to be participating in the Perkins Loan program for the
borrower to qualify for a deferment.

(3) If a borrower is attending as at least a half-time
regular student for a full academic year and intends to enroll
as at least a half-time regular student in the next academic
year, the borrower is enfitled to deferment for 12 months.

(4) If an institution no longer qualifies as an histitution
of higher education, the borrowers deferment ends on the
date the Institution ceases to qualify.

(c) The borrower need no repay principal, and interest
ddes not accrue, for a period of up to 3 years during which
time the borrower is-

(1) A member of the U.S. Army, Navy, Air Force,
Marines, or Coast Guard or an officer in the Commissioned
Corps of the U.S. Public Health Service (see Sec. 674.56);

(2) A Peace Corps volunteer;

(3) As volunteer under Title I-Part A of the Domestic
Volunteer Act of 1973 (ACTION programs);

(4)A full-time ,olunteer in service which the Secretary
has determined is comparable to service in the Peace Corps
or under the Domestic Volunteer Act of 1973. The Secretary
considers that a borrower is providing comparable service if
he or she satisfies the following five criteria:

(i) The borrower serves in an organization which is
exem pt fro m taxation underthe provisions of Section 501(c)(3)
of the Internal Revenue Code of 1954.

(H) The borrower provides service to low-income
persons and their communities to assist them in eliminating
poverty and poverty-related human, social, and environ-
mental conditions.

(iii) The borrowers compensation does not exceed
the compensation received by a full-time volunteer in the
Peace Corps or in a program administered by the ACTION
agency. Compensation includes an allowance for subsis-
tence, necessary travel expenses, and stipends.

(iv) The borrower, as part of his or her duties, does not
give religious instruction, conductworship service, engage in
religious proselytizing, or engage in fundraising to support
religious activities.

(v) The borrower has agreed to serve on a full-time
basis for a term of at least one year.

(5)(i) Temporarg, totally disabled, as established by
an affidavit of, a qualified physician, or unable to secure
gainful employment because the borrower is provicfing care,
such as continuous nursing or other similar services, re-
quired by a spouse who is so disabled.

(ii) "Temporarily totally cisabled" with regard to the
borrower, means the inability by virtue of an injury or illness
to attend an eligible institution or to be gainfully employed
during a reasonable period of recovery; and

(iii) 'Temporarily totally disabled with regard to a
disabled spouse, means requirinn continuous nursing or
other services from the borrower for a period of at least three
months because of illness or injury.

(d)(1) The borrower need not repay principal, and
interest does not accrue, for a period not to exceed two years
during which time the borrower is serving an eligible intern-
ship.

(2) An eligible internship is an internship-

(i) That requires the borrower to hold at least a
bachelors degree before beginning the internship program;
and

(ii) That the State licensing agency requires the bor-
rower to complete before certifying the individual for profes-
sional practice or service.

(3) To qualify for an internship deferment, the bor-
rower shall provide to the institution the followinl certifica-
tions:

(i) A statement from an official of the appropriate State
licensing agency that the internship program meets the
provisions of paragraph (d)(2) of this section; and

(ii) A statement from the organization with which the
borrower is undertaking the internship program certifying-

(A) The acceptance of the borrower into its internship
program; and

(B) The anticipated dates on which the borrower will
begin and complete the program.

(e) An institution may defer payments of principal and
interest, but interest shall continue to accrue, if the institution
determines this is necessary to avoid hardship to the bor-
rower (see Sec. 674.33)(c)).

(f) The institution shall not include the deferment
periods described in paragraphs (b), (c), and (d) of this
section and the period described in paragraph (g) of this
section when determining the 10-year repayment period.

(g) No repayment of principal or interest begins until
six months after completion of any period during which the
borrower is in deferment under paragraphs (a), (b), and (c) of
this section.

(Authority: 20 U.S.C. 1087dd)

(Approved by OMB under control #1840-0535)



Soc. 674.36 Deferment of repayment-Direct loans made
before October 1, 1980 and Defense loans.

(a) A borrower may defer repayment-

(1) On a Direct loan made before October 1, 1980
diming the periods described in paragraphs (b) through (e) of
this section; and

(2) On a Defense loan, diming the periods described
in paragraphs (b) through (f) of this section.

(b)(1) A borrower need not repay principal, and inter-
est does not accrue, during a period after the commence-
ment orresumption of the repayment period on a loan, when
the borrower is at least a half-time student at-

(i) An institution of higher education; or

(ii) A comparable institution outside the U.S. approved
by the Secretary for this purpcse.

(2) The institution of higher education does not need
to be participating in the Perkins Loan program for the
borrower to qualify for a deferment.

(3) If a borrower is attending as at least a half-time
regular student for a full academic year and intends to enroll
as at least half-time regular student in the next academic
year, the borrower is entitled to deferment for 12 months.

(4) If an institution no longer qualifies as an institution
of higher education, the borrower's deferment ends on the
date the institution ceases to qualify.

(c) A borrower need not repay principal, and interest
does not accrue for a period of up to 3 years diming which time
the borrower is-

(1) A member of the U.S. Army, Navy, Air Force,
Marines or Coast Guard (see Sec. 674.56);

(2) A Peace Corps volunteer; or

(3) A volunteer under Title I-Part A of the Domestic
Volunteer Act of 1973 (ACTION programs).

(d) The institution shall exclude the deferment periods
described in paragraphs (b) (1) and (2) of this section when
determining the 10-year repayment period.

(e) An institution may permit the borrower to defer
payments of principal and interest, but interest shall continue
to accrue, if the institution determines this is necessary to
avoid hardship to the borrower (see Sec. 674.33(c)).

(f) The institution may permit the borrower to defer
payment of piincipal arid interest, but interest shall continue
to accrue, on a Defense loan for a total of 3 years after the
commencement or resumption of the repayment period on a
loan, diming which he or she is attending an institution of
higher education as a less-than-half-time regular student.

(Authonty: 20 U.S.C. 425, 1087dd)

Sec. 674.37 Deferment proceduree.

(a)(1) To qualify for a deferment on a loan, a borrower

shall submit to the institution to which the loan is owed a
written request for a deferment with documentation required
by the institution, by the date that the institution establishes.

(2) If the borroweifails to meet the requirements of
paragraph (a) (1) of this section, the institution may declare
the loan ,) be in default, and may accelerate the loan.

(b)(1) The institution may grant a deferment to a
borrower after it has declated a loan to be a default.

(2) As a concition for a deferment under this para-
graph, the institution-

(I) Shall require the borrower to execute a written
repayment agreement on the loan; and

(ii) May require the borrower to pay immediately some
or all of the amounts previously scheduled to be repaid
before the date on which the institution determined that the
borrower had demonstrated that grounds for a deferment
existed, plus late charges and collection costs.

(c) If the information supplied by the borrower demon-
strates that for some or all of the period for wh ich a deferment
is requested, the borrower had retained in-school status or
was within the initial grace period on the loan, the institution
shall- .

(1) Redetermine the date on which the borrower was
required to commence repayment eg the loan;

(2) Deduct from the loan balce any interest accrued
and late charges added before the date on which the repay-
ment period commenced, as determined in paragraph (c)(1)
of this section; and

(3) Treat in accordance with paragraph (b) of this
section, the request for deferment for any remaining portion
of the period for which deferment was requested.

(Authonty: 20 U.S.C. 425, 1087dd)

(Approved by OMB under control #1840-0535)

Soc. 674.38 Postponement of loan repayments In
anticipation of cancellation.

(a) An institution shall postpone loan repayments for
a 12-month peliod if the borrower-

(1) Notifies the institution in writing that he or she is
teaching or engaged in other services that qualify for loan
cancellation under Sec. 674.55, 674.56 or 674.57.

(2) Submits a statement signed by a responsible
official In the military, agency, or school employing tha
borrower, specifying that the borrower is so employed. The
statement must describe the borrower's job, list the period of
employment, and state whether the job is full- or part-time.

(b) If a borrower has received Defense, Direct, and
Perkins loans and is eligible for cancellation benefits on only
one, the institution may postpone only repayments on the
loan for which cancellation is available.

(Authority: 20 U.S.C. 425 and 1087dd, 1087ee)

(Approved by OMB under control *1840-0535)
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Sec. 674.39 Treatment of loan repayments when,
cancellation, loan repayments, and minimum monthly
repayments apply.

(a) An institution may not exercise the minimum
monthly repayment provisions on a note when the borrower
has received a partial cancellation for the period covered by
a postponement.

(b) If a borrower has received Defense, Direct, and
Perkins loans and only one can be cancelled, the amount due
on the uncancelled loan is the amount established in Sec.
674.31(b) (2), loan repayment terms; Sec. 674.33(b), mini-
mum repayment rates; or Sec. 674.33(c), extension of repay-
ment period.

(Authority: 20 U.S.C. 425 and 1087dd, 10870e)

Subpart CDue Diligence

s.c. 674.41 Due dllivencegeneral requirements.

(a) General. Each Institution shall exercise due cili-
pence in collecting loans by complying with the provisions in
this subpart. In exercising this responsibility, each institution
shall, in adcition to complying with the specific provisions of
this subpart

()) Keep the borrower informed, on a timely basis, of
all changes in the.program that affect his or her rights or
responsibilities; and

(2) Respond promptly to all inquiries from the bor-
rower or any endorser.

(b) Due diligence with regard to endorser. If a bor-
rower does not respond satisfactorily to the final demand
letter requiredin Sec. 674.43(c)(2), an institution shall, in
addition to pursuing the borrower, pursue recovery of the
debt from any endorser using the steps described in this
subpart

/to) Coordination of information. An institution shall
ensure that information available in its offices (including the
admissions, business, alumni; placement, financial aid and
registrars offices) is provided to those offices responsible for
billing and collecting loans, in a timely manner, as needed to
determine

(1) The enrollment status of the borrower;

(2) Th e expected graduation or termination date of the
borrower;

(3) The date the borrower withdraws, is expelled or
ceases enrollment on at least a half-time basis; and

(4) The current name, address, telephone number
and Social Security number of the borrower.

(Authority: 20 U.S.C. 424, 10.97cc)

Sec. 674.42 Contact with the borrower.

(a) Exit interview. (1) An institution shall conduct an

exit interview with each borrower before he or she leaves the
institution. If an individual interview is not feasible, the
institution may conduct a group interview. During the inter-
view the institution shall restate for the borrower the terms
and outstancing balence of the loan held by the institution,
and the borrowers duty to repay the loan in accordance with
the repayment schedule. The instkution shall explain to the
borrower the consequences of defaulting including, at a
minimum, possible referral to a collection firm, repccting toa
credit bureau, and litigation. Furthermore, the institution shall
explain the borrower's rights and responsibilities under the
loan, including the following:
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(i) The borrower% responsibility to inform the institu-
tion immediately of any change of name, address, telephone
number, or Social Security number.

(ii) The borrowers right to deferment, cancellation or
postponement of repayment, and the procedures for filing for
those benefits.

(iii) The borrowers responsibility to contact the insti-
tution in a timely manner, before the due date of any payment
he or she cannot make.

(2) An institution shall cisclose the following informa-
tion during the exit interview, and shall include it in the
promissory note or in another written statement provided to
the borrower:

(i) The name and the a idress of the instituti on to which
the debt is owed and the name and address of the official or
servicing agent to whom communications should be sent.

(ii) The name and the address of the party to which
payments should be sent.

(iii) The estimated balance owed by the borrower on
the loan held by the institution on the date on which the
repayment period is scheduled to begin.

(iv) The stated interest rate on the loan.

(v) The repayment schedule for all loans covered by
the disclosure inducing the date the first installment payment
is due, and the number, amount, and frequency of required
payments.

(vi) An explanation of any special options the borrower
may have for loan consolidation or other refinancing of the
loan, and a statement that the borrower has the right to
prepay all or part of the loan at any time without penalty.

(vii) A description of the charges imposed for failure of
the borrower to pay ail or part of an installment when due.

(viii) A description of any charges that may be im-
posed as a consequence of default, such as liability for
expenses reasonably incurred in attempts by the Secretary
or the hstitution to collect on the loan.

(ix) The total of interest charges which the borrower
will pay on the loan pursuant to the projected repayment
schedule.

(3) At the time of the exit Interview the Institution
shall



(i) Have the borrower sign the repayment schedule;

(ii) Provide a copy of the signed promissory note and
the signed repayment schedule to the borrower; and

(iii) Retain signed copies of both the note and the
repayment schedule in the institution's files.

(4) The institution shall contact a borrower promptly
after it determines that the borrower either has not attendee
an exit iMerview that he or she was scheduled to attend or
has already left the institution, and shall

(i) Provide the borrower, either in person or by mail the
information described in paragraphs (a) (1) and (2) of this
section; and

(i) Provide a copy of the note and two copies of the
repayment schedule to the borrower and request that Cie
borrower promptly sign and return one of the schedules to
the institution.

(b) Contact with the borrower during the initial and
post deferment grace periods. (1)(i) For loans with a nine-
month initial grace ptaiodlkiiiiii-enide tie-foie Octótier 1,
1980, aria loans made for periods of enrollment beginning
afterJune 30, 1987 b borrowers with no outstanchng balance
on any Defense, Direct or Perkins loan made to the borrower
prior to July 1, 1987, the instituticn shall contact the borrower
three times within the initial grace period.

(ii) For loans with a six-month initial or post deferment
grace period (loans not described in paragraph (b)(1)(i) of
this section), the institution shall contact the borrower twice
during the grace period.

(2)(1) The institution shall contact the borrower for the
first time 90 days after the commencement of any grace
period. ',he institution shall at this time remind the borrower
of his or her responsibility to comply with the terms of the loan
and shall send the borrower the following information:

(A) The total amount remaining outstanding on the
loan account, induding principal and interest accruing over
the remaining life of the loan.

(B) The date and amount of the next required pay-
ment.

(ii) The institution shall contact the borrower the sec-
ond time 150 days after the commencement of any grace
period. The institution shall at this time notify the borrower of
the date and amount of the first required payment.

(iii) The institution shall contact a borrower with a nine-
month Initial grace period a third time 240 days after the
commencement of the grace period, and shall then inform
him or her of the date and amount of the first required
payment.

(Authority: U.S.C. 424, 1087cc, 1087cc-1)

(Approved by OMB under control 11840-0581)

Sec. 674.43 Billing procedures.

(a) The term tilling procedures; as used in this
subpart, includes that series of actions routinely performed to
notify borrowers of payments due on their accounts, to

718

remind borrowers when payments are overdue, and to
demand payment of overdue amounts. An institution shall
use the following billing procedures:

(1) If the institution uses a coupon payment system, it
shall send the coupons to the borrower at least 30 days
before the first payment is due.

(2) If the institution does not uzse a coupon system, it
shall send to the borrower

(i) A written notice giving the name and address of the
party to which payments are to be sent and a statement of
account at least 30 days before the first payment is due; and

(ii) A statement of account at least 15 days before the
due date of each subsequent payment.

(b)(1) An institution shall send a first overdue notice
within 15 days after the due date for a payment if the
institution has not received

(i) A payment:

(ii) A request for deferment; or

(ill) A request for postponement or for cancellation.

(2) Subject to Sec. 674.47(a), the institution shall
assess a late charge for loans made for periods of enrollment
beginning on or after January 1, 1986, during the period in
which the institution takes any steps described in this section
to seCtlfe

(i) Any pan of an installment payment not made when
due, or

(ii) A request for deferment, cancellation, or postpone-
ment of repayment on the loan that contains sufficient
information to enable dm institution to determine ivether the
borrower is entitled to the relief requested.

(3) The institution shall determine the an,:.:et of the
latercharge imposed for loans descdhed in paragraph (b)(2)
of this section based on either

@Actual costs incurred for actions requiter', u mier this
section to secure the required payment or information from
the borrower; or

(ii) The average cost incurred for similar attempts to
secure payments or information from other borrowers.

(4) The institution may not require a borrower to pay
late charges imposed under paragraph (b)(3) of this section
in an amount, for each late payment or request, exceeding
20 percent of the instailment payment most recently due.

(5) The institution

(i) Shall determine the amount of the late or penalty
charge imposed on loans not described in paragraph (b)(2)
of this section in accordance with Sec. 674.31(b)(5).(See
Appendix E); and

(ii) May assess this charge only during the period
described in paragraph (b)(2) of this section.
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(6) The institution shall notify the borrower of the
amount of the charge it has imposed, and whether the
institution

(i) Has added that amount to the principal amount of
the loan as of the first day on which the installmentwas due;
Or

(ii) Demands payment for that amount in full no later
than the due date of the next installment.

(c) If the borrower does not satistactonly respond to
the first overdue notice, the institution shall continue to
contact the borrower as follows, until the borrower makes
satisfactory repayment arrangements or demonstrates enti-
tlement to deferment, postponement, or cancellation:

(1) The institution shall send a second overdue notice
within 30 days after the first overdue notice is sent.

(2) The institution shall send a final demand letter
within 15 days after the second overdue notice. This letter
must inform the borrower that unless the institution receives
a payment or a request for deferment, postponement, or
cancellation within 30 days of the date of the letter, ftwill refer
the account for collection or litigation, and will report the
default to a crecit bureau.

(d) Notwithstancing paragraphs (b) and (c) of this
section, an institution may send a borrowera final demand
letter if the institution has not within 15 days after the due date
received a payment, or a request for deferment, postpone-
ment, or cancellation, and if

(1) The borrowers repayment history has been unsat-
isfactory, e.g., the borrower has previously failed to make
payment(s) when due or to request deferment, postpone-
ment, or cancellation in a timely manner, or has previously
received a final demand letter; or

(2) The Institution reasonably concludes that the
borrower neither intends to repay the loan nor intends to
seek deferment, postponement, or mincellaton of the loan.

(e)(1) An institution that accelerates a loan as pro-
vided in Sec. 674.31 (i.e., makes the entire outstandins.
balance of the loan, inducing accrued interest and any
applicable late charges, payable immediately) shall

(i) Provide the borrower, at least 30 days before the
effective date of the acceleration, written notice of its inten-
tion to accelerate; and

(ii) Provide the borrower on or after the effective date
of acceleration, written notice of the date on which it acceler-
ated the loan and the total amount rue on the loan.

(2) The institution may provide these notices by in-
ducing them in other written notices to the borrower, indud-
ing the final demand letter.

(f) If the borrower does not respond to the final
demand letter within 30 days from the date it was sent, the
institution shall attempt to contact the borrower by telephone
before beginning collection procedures.

(g)(1) An institution shall ensure that any funds col-
lected as a result of billing the borrower are-

(i) Deposited in interest-bearing bank accounts that
are

(A) Insured by an agency of the Federal Govemment;
Or

(B) Secured by collateral of reasonably equivalent
value; or

(ii) Invested in low-risk income-producing securities,
such as obligations issued or guaranteed by the United
States.

(2) An institution shall exercise the level of care
required of a fiduciary with regard to these deposits and
investments.

(Authority: 20 U.S.C. 424, 1087cc)

(Approved by OMB under control #1840-0581)

Sec. 674.44 Address searches.

(a) If mail, other than unclaimed mail, sent to a
borrower is returned undelivered, an institution shall take
steps to locate the borrower. These steps must include

(1) Reviews of records in all appropriate institutional
offices;

(2) Reviews of telephone cirectories or inquiries of
information operators in the locale of the borrowers last
known address; and

(3) Use of the Department of Education's skip-tracing
service.

(b) If an institution is unable to locate a borrower by the
means described in paragraph (a) of this section, it shall

(1) Use its own personnel to attempt to loade thi
borrower, employing and documenting efforts comparable to
commonly accepted commercial skip-tracing practices; or

(2) Refer the account to a firm that provides commer-
dal skip-tracing services.

(0) If rhe institution acquires the borrower's address or
telephone number through the efforts described in this sec-
tion, it shall use that new information to continue its efforts to
collect on that borrowers account in accordance with the
requirements of this subpart.

(d) lf the institution is unable to bcate the borrower
after following the procedures in paragraphs (a) and (b) of
this section, the institution shall make reasonable attempts to
locate the borrower at least twice a year until

(1) Litigation to collest the borrower's account is
barred under the applicable statute of limitations;

(2) The account is assigned to the United States; or

(3) The account is written off under Sec. 674.47(g).

(Authority: 20 U.S.C. 424, 1087cc)
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Soo. 674.45 Collection procedures.

(a) The term 'collection procedures; as used in this
subpart, includes that series of more intensive efforts, includ-
ing fitigation as descdbed in Sec. 674.46, to recover amounts
owed from defaulted borrowers who do not respond satisfac-
torily to the demands routinely made as part of the institu-
tion's billing procedures. If a borrower does not satisfactorily
respond to the final demand letter or the following telephone
contact made in accordance with Sec. 674.43(f), the institu-
tion shall

(1) Report the defaulted account to a aecit bureau,
unless specifically prohibited by State law; and

or
(2)(i) Use its own personnel to collect the amount due;

(ii) Engage a collection firm to collect the account

(b)(1) An institution shall select one or more credit
bureaus for its information referrals with due regard for the
coverage provided by the bureeu or bureaus. An institution
may select a bureau which serves

'(i) The areas from which the major porton of its
students was drawn; or

(ii) The areas in which all or a major portion of its
alumni/se now reside.

(2) An institution shall report, according to the report-
ing procedures of the bureau, any changes in account status
to the bureau to which it reported the defaulted account, and
shall respond promptly and accurately to any inquiry from
any Ldreau regarcing the information reported on the loan
account.

(c)(1) If the institution, or the firm it engages, pursues
collection activity for up to 12 months and does not succeed
in converting the account to regular repayment status, or the
borrower does not qualify for deferment, postponement, c
cancellation on the loan, the institution shall either

(i) Litigate; or

(ii) Make a second effort to collect the account as
follows:

(A) If tle institution first attempted to collect the
account using its own personnel, it shall, unless specifically
prohibited by State law, refer the account to a collection firm.

(B) If the institution first attempted to collect the
account by using a collection firm, it shall either attempt to
collect the account using institutional personnel, or place the
account with a cifferent collection firm.

(2) If the collection firm retained by the institution does
not succeed in placing an account into a repayment status
described in paragraph (c)(1) of this section after 12 months
of collection actMty, the institution shall require the collection
firm to return the account to the institution.

(d) If the institution is unable to place the loan in a
repayment status described in paragraph (c)(1) of this sec-
tion after following the procedures in paragraphs (a), (b), and
(c) of this section, the institution shall continue to make

annual attempts to collect from the borrower until recovery in
litigation to collect the account would be barred under the
applicable statute of limitations.

(e)(1) Subject to Sec. 674.47(d), the institution shall
assess against the borrower all reasonable costs incurred by
the institution with regard to a loan obligation.

(2) The institution shaU determine the amount of
collection costs that shall be charged to the borrower for
actions required under this section, and Secs. 674.44,
674.46, 674. 48, and 674.49, based on either

(i) Actual costs incurred for these actions with regard
to the indivickmi borrowers loan; or

(ii) Average costs incurred for similar actions taken to
collect loans in similar stages of delinquency.

(3) The Fund must be reimbursed for collection costs
initially charged to the Fund and subsequently paid by the
borrower.

(f)(1) An institution shall ensure that any funds col-
lected from the borrower are

(i) Deposited in interest-bearing bank accounts that

(A) Insured by an agency of the Federal Government;

(B) Secured by collateral of reasonably equivalent
value; or

Or

(ii) Invested in low-risk income-producing securities,
such as obligatons issued or guaranteed by the United
States.

(2) An institution shall exercise the level of care
required of a fiduciary with regard to these deposits and
investments.

(Authority: 20 U.S.C. 424, 1087cc, 1091a)

(Approved by OMB under control *1840-0581)

Sec. 674.46 Litigation procedures.

(a)(1) If the cohection efforts described in Sec. 674.45
do not result in the repayment of a loan, the institution shall
determine at least annually,. until litigation to collect the
account is barred under the applicable statute of limitations,
whether

(i) The total amount owing on the borrowers account,
inducing outstancing principal, accrued interest, collection
costs and late charges on all of the borrowers Perkins,
National Direct and National Defense Stuclent Loans held by
that institution, is more than $200;

(ii) The borrower can be located and served with
process;

(iii)(A) The borrower has sufficient assets attachable
under State law to satisfy a major portion of the or:standing
debt; or

7-20

152



(B) The borrower has income from wages or salary
which may be garnished under applicable State law suffi-
cient to satisfy a major portion of the debt ove r a reasonable
period of time;

(iv) The borrower does not have a defense thal will bar
judgment for the institution; and

(v) The expected cost of litigation, inducing attorney's
fees, does not exceed the amount which can be recovered
from the borrower.

(2) The institution shall sue the borrower if it deter-
mines that the conditions in paragraph (a)(1) of this section
are Met

(3) The illitituffon may sue a borrower in default, even
if the coacitions in paragraph (a)(1) of this section are not
met

(b) The institution shall assess against and attempt to
recover from the borrower

(1) All litigation costs, inducing attorneys fees, court
costs and other related costs, to the extent permitted under
applicable law; and

(2) All prior colkseAion costs incurred and not yet paid
by the borrower.

(c)(1) An institution shall ensure that any funds col-
lected as a result of litigation procedures are

(i) Deposited in interest-bearing bank accounts that

(A) Insured by an agency of the Federal Government;

(B) Secured by collateral of reasceably equivalent
value; or

are

or

(5) Invested in loweisk income-producing securities,
such as obligations issued or guaranteed by the United
States.

(2) An institution shall exercise the level of care
required of a fiduciary with regard to these deposits and
investments.

(d) If the instiertion is unable to oollect the full amount
owing on the loan after following the procedures set forth in
Sec. 674.41 through 674.46, the institution may

(1) Submit the account to the Secretary for assign-
ment in accordance with the procedures in Sec. 674.50; or

(2) With the Secretary's approval, refer the account to
the Department for collection.

(Authority: 'a U.S.C. 424, 1087cc)

Sec. 674.47 Costs chargeable to the Fund.

(a) General: Billing costs. (1) Except as provided in
paragraph (c) of this section, the institution shall assess
against the borrower, in accordance with Sec. 674.43(b)(2)

costof actions taken with regard to past-due payments on

the loan.

(2) If the amount recovered from the borrower does
not suffice to pay the amount of the past-due payments and
the late charges, the institution may charge the Fund only
that portion of the late charges which represents the cost of
telephone calls to the borrower pursuant to Sec. 674.43.

(b) General: Collection costs. (1) Except as provided
in paragraph (d) of this section, the Institution shall assess
against the borrower, in accordance with Sec. 674.45(e) and
674.46(b), the costs of actions taken on the loan obigation
pursuant to Secs. 674.44, 674.45, 674.46, 674.48 and 674.49.

(2) If the amount recovered from the borrower does
not suffice to pay the amount on the past-due payments late
charges, and these collection costs, the institution may
charge wet Fund the unpaid collection costs in accordance
with paragraph (e) of this section.

(c) Waiver: Late charges. The institution may waive
late charges assessed against a borrower who repays the full
amount of the past-due payments on a loan.

(cr, Waiver: Collection costs. Before filing suit on a
loan, the institution may waive that percentage of the collec-
tion costs applicable to the amount then past due on the loan
equal to the percentage of that past-due balance that the
borrower pays within 30 days of the date on which the
borrower and the institution enter into a written repayment
agreement on the loan.
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(e) Limitations on costs charged to the '1"::ed. The
institution may charge to the Fund the following costs not
paid by the borrower, inducing amounts waived ueder para-
graph (d) of this section:

(1) A reasonable amount for the cost of a successful
address search required in Sec. 674.44(b).

(2) Costs related to the use of crecit bureaus as
orovided in Sec. 674.45(b)(1).

(3) For first collection efforts pursuant to Sec.
674.45(a)(2), an amount that does not exceed 33 1/3
percent of the amount of principal, interest and late *Merges
collected.

(4) For second collection efforts pursuant to Sec.
674.45(c)(1)(ii), an amount that does not exceed 50 percent
of the amount of principal, interest and late charges col-
lected.

(5) For litigation costs, inducing attorney's fees, court
costs and other related costs, an amount which doas not
exceed

(i) Actual costs incurred in taking specific actions in
bankruptcy proceedngs required or authorized under &X.
674.49;

(ii) That portion of costs of other actions in bankruptcy
proceedngs which, together with costs authorized and in-
curred under paragraph (e)(5)(i) of this section, do not
exceed one-third of the total amount of the judgment ob-
tained on the loan; and

(iii) In all other cases, 50 percent of the amount of the



judgment obtalted against the borrower.

(6) If a collection firm performs or contracts for the
performance of both collection and litigation activities on a
defaulted loan, an amount for both of the functions that does
not exceed 33 1/tI percent of the amount of principal, interest
and late chargec collected by a first collection effort as
required in Sec. 674.45(a), or 50 percent for a second
collection effort as required in Sec. 674.45(c)(1).

(f) Records. For audit purposes, an institution shall
support the amount of collection costs charged to the Fund
with appropriate documentation, including telephone bilis
and receipts from collection firms. The documentation must
be maintained in the institution's files as provided in Sec.
674.19.

(g) Write-offs. (1) An institution may write off an
account if

(i)(A) It carries out the procedures in Secs. 674.43,
674.44 and 674.45; and

(B) The total amount owing on a borrower's loan
account held by that instiotion, including outstancing princi-
pal, accrued interest, late charges and collection costs on all
of the borrower's Perkins, Direct and Defense Student Loans
is $200.00 or less; or

(ii)(A) The loan is di3charged in bankruptcy; and

(B) The institution has exhausted the procedures in
this subpart with regard to any endorser.

(2) An institution which writes off an account under this
paragraph may no longer include the amount of the account
as an asset of the Fund.

(3) If an institution receives a payment from a bor-
rower after the loan has been written off, it shall deposit that
payment into the Fund.

(Authority: 20 U.S.C. 424, 1087cc)

Sec. 674.48 Use of contractors to perform billing and
collection or other program activities.

(a) The institution is responsible for ensuring compri-
ance with the bilring and collection procedures set forth in this
subpart The institution may use employees to perform these
duties or may contract with other parties to perform them.

(b) An institution that contracts for performance of any
duties under this subpart remains responsitie for compli-
ance with the requirements of this subpart in performing
thrne duties, including decisions regarcing cancellation,
postponement, or deferment of repayment, extension of the
repayment period, other billing and collection ma1ers, and
the safeguarding of all funds collected by its employees and
contractors.

(c) If an institution uses a billing service to carry out
billing procedures under Sec. 674.43, the institution shall
ensure that the service

(1) Provides at feast quarterly, a statement to the
institution which shows

(i) Its activities with regard to each borrower;

(ii) Any changes in the borrowers name, address,
telephone number, and, if known, any changes to the bor-
rower's Social Security number; and

(iii) Amounts collected from the borrower;

(2) Provides at least quarterly, a statement to thP
institution with a listing of its charges for skip-tracing activi-
ties and telephone calls;

(3) Does not deduct its fees from the amount is
receives from borrowers;

(4)(i) Instructs the borrower to remit payment directly
to the institution;

(ii) Instructs the borrower to remit payment to a lock-
box maintained for the institution; or

(ii) Deposits those funds received drectly from the
borrower immeciately upon receipt in an institutional trust
account; and

(5) Maintains a tdelity bond or comparahle insurance
in accordance with the requirements in paragraph (f) of this
section.

(d) If the institution uses a collection firm, the institu-
tion shall ensure that the firm(1)(i) Instructs the borrower to
remit payment directly to the institution;

(ii) I. itructs the borrower to remit payment to a lock-
box maintained for the institution; or

(iii) Deposits those funds received &reedy from the
borrower promptly in an instituticnal trust account after
deducting its fees, if authorized to do so by the institution;
and

(2) Provides at least quarterly, a statement to the
institution which shows

(i) Its activities with regard to each borrower;

(ii) Any changes in the borrowers name, address,
telephone number and, if known, any changes to the bor-
rower's Social Security number;

(iii) Amounts collected from the borrower, and

(3) Maintains a fidelity bond or comparable insurance
in accordance with the requirements in paragraph (f) of this
section.

(e) If an institution uses a billing service to carry out
Sec. 674.43 (billing prGcedures), it may not use a collection
firm that

(1) Owns or controls the billing service;

(2) Is owned or conmolled by the billing service; or

(3) Is owned or controlled by the same corporation,
partnership, association, or individual that owns or controls
the billing service.

154
: 7-22



(f)(1) An institution that employs a third party to
perform bitting or collection services required under this
subpart shall ensure that the party has and maintains in effect
a fidelity bond or comparable insurance in accordance with
the requirements of this paragraph.

(2)11 the institution does not authorize the third party
to decW its fees from payments from borrowers, the institu-
tion shall ensure that the party is bonded or insured in an
amount not less than the amount of funds that the institution
reasonably expects to be repaid overa two-month periodon
accounts it refers to the party.

(3) In the institution authorizes the third party perform-
ing corection services to deduct its fees from payments from
borrowers, the institution shall ensure that

(i) If the amount of fundsthat the institution reasonably
expects to be paid over a two-month period on accounts it
refers to the party is less than $100,000, the party is bonded
or insured in an amount equal to the lesser of

(A) Ten times the amount of funds that the institution
reasonably expects to be repaid overa two-month periodon
accounts it refers to the party; or

(B) The total amount of funds that the party demon-
strates will be repaid over a two-month period on all accounts
of any kind on which it performs Wing and collection serv-
ices; and

(ii) lithe amount of funds that the institution reasons-
bly e:Tects ta be repaid over a two-month period on accounts
it refers to the party is more than $100,000, the institution
shall ensure that the party has and maintains in effect a
fidefity bond or comparable insurance

(A) Naming the instituton as beneficiary; and

(B) In an amount not less than the amount of funds
reasonably expected to be repaid on accounts referred by
the institution to the party during a two-month period.

(4) The institution shall review annually the amount of
repayments expected to be made on accounts it refers to a
third party for billing or collection services, and shall ensure
that the amount of the fidelity bond or insurance coverage
maintained continues to meet the requirements of thispara-
graph.

(Authority: 20 U.S.C. 424, 1087cc).

(Approved by OMB under control #1840-0581)

Sec. 674.49 Bankruptcy of borrower.

(a) General. If an institution receives notice that a
borrower has filed a petition for relief in bankruptcy, usually
by receiving a notice of meeting of crecitors. the institution
and its agents shall immediately suspend any collection
efforts outside the bankruptcy proceeding

(1) Against the borrower; and

(2) lithe borrower has filed for relief under Chapter 12
or 13 of the BankrupLy Code, against any endorser.

(b) Proof of claim. The institution shall file a proof of

,
: I

claim in thebankruptcy proceeding, unless, in the case of a
proceedng under Chapter 7 of the Bankruptcy Code, the
notice of meeting of creditors states that the borrower has no
assets.

(c) Borrowers request for determination of dischargea-
bifity. (1) the institution shall follow the procedures in this
paragraph if it is properly served with a complaint in a
proceedng under Chapter 7, 11, or 1201 the Bankruptcy
Code, or under 11 U.S.C. 1328(b), for a determination of
dischargeabNty under 11 U.S.C. 523(aX8)(B) on the ground
that repayment of the loan would impose an undue hardship
on the borrower and his or her dependents.

(2) If more than five years of the repayment period on
the loan, excluding periods of deferment granted to the
borrower, has passed before the borrower filed the petition
for relief in bankruptcy, the institution may not oppose a
determinaton of cischargeabitity requested under 11 U.S.C.
523(aX8XB) on the ground of undue hardship.

(3) If less than frve years of the repayment period on
the loan, excluding periods of deferment granted to the
borrower, has passed before the borrower filed the petition
for relief, the institution shall determine, on the basis of
reasonably available information, whether repayment of the
loan under either the current repayment schedule or any
aciusted schedule authorized under Subpart B or D of this
part would impose an undue hardship on the borrower and
his or her dependents.

(4) If the institution concludes that repayment would
not impose an undue hardship, the institution shall determine
whether the costs reasonably expected to be incurred to
oppose cischarge will exceed one-third of the total amount
owed on the loan, inducing principal, interest, late charges
and collection costs.

(5) If the expected costs of opposing discharge of
such a loan do not exceed one-third of the total amount owed
on the loan, the institution shall

(i) Oppose the borrower's request for a determination
ofdschargeability; and

(5) If the borrower is in default on the loan, seek a
judgment for the amount owed on the loan.

(6) In opposing a request for a determination of
disdiargeability, the institution may compromise a portion of
the amount owed on the loan if it reasonably determines that
the compromise is nessary in order to obtain a judgment
on the loan.

(d) Request for determination of non-cischargeability.
The institnion may file a complaint for a determination that a
loan obligation is not dschargeable and for judgmenton the
loan if the institution would have been required under
paragraph (c) of this section to oppose a request for a
determination of cfischargeability with regard to that loan.

(e) Chapter 13 repayment plan. (1) The institution
shall follow the procedures in this paragraph in response to
a repayment plan proposed by a borrower who has filed for
relief under Chapter 13 of the Bankruptcy Code.

(2) The institution is not required to respond to a
proposed repayment plan, if

125 5
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(i) The borrower proposes under the repayment plan
to repay all principal, interest, late charges and collection
costs on the loan; or

(ii) The repayment plan makes no provision with
regard either to the loan obligation or to general unsecured
claims.

(3)(i) If the borrower proposes under the repayment
plan to repay less than the total amount owed on the loan, the
institution shall determine from its own records and court
documents

(A) The amount of the loan obOgation dischargeable
under the plan by deducting the total payments on the loan
proposed under the plan from the total amount owed;

(8) Whether the plan or the classification of the loan
obligation under the proposed plan meets the requirements
of section 1325 of the Code; and

'(C) Whether grounds exist under 11 U.S.C. 1307 to
move for conversion or dismissal of the Chapter 13 case.

(ii) If the institution reasonably expects that costs of
the appropriate actions will not exceed one-third of the
dischargeable loan debt, the institution shall

(A) Object to confirmation of a proposed plan that
does not meet the requirements of 11 U.S.C. 1325; and

(B) Move to &miss or convert a case where grounds
can be established under 11 U.S.C. 1307.

(4)(i) The institution shall monitor the borrower's
compliance with the requirements of the plan confirmed by
the court If the institution determines that the debtor has not
made the payments required under the plan, or has filed a
request for a 'hardship ctischarge under 11 U.S.C. 1328(b),
and the institotion holds a loan that entered repayment
status Mae than five years, exclucting pedods of deferment,
before the borrower filed the petition for relief in bankruptcy,
the institution shall determine from its own records and
information derived from documents filed with the court

(A) Whether grounds exist under 11 U.S.C. 1307 to
convert or dismiss the case; and

(B) Whether the borrower has demonstrated entitle-
ment to the 'hardship discharge" by meeting the require-
ments of 11 U.S.C. 1328(b).

(ii) If the institution reasonably expects that costs of
the appropriate actions, when added to the costs already
incurred in taking actions authorized under this section, will
not exceed one-third of the cischargeable loan debt, the
institution shall

(A) Move to dismiss or convert a case where grounds
can be established under 11 U.S.C. 1307; or

(8) Oppose the requested dscharge where the debtor
has not demonstrated that the requirements of 11 U.S.C.
1328(b) are met.

(f) Resumption of collection from the borrower. The
institution shall resume bill and collection action prescdbed

in this subpart after

(1) The borrower's petition for relief in bankruptcy has
been &missed;

(2) The borrower has received a discharge under 11
U.S.C. 727, 11 U.S.C. 1141, 11 U.S.C. 1228, or 11 U.S.C.
1328(b), unless

(i) The court has found that repayment of the loan
would impose an undue hardship on the borrower and the
dependents of the borrower; or

(ii) (A) The loan entered the repayment period more
than five years, exclucting periods of deferment before the
fiting of the petition, and

(a) The loan is not excepted from discharge under
other applicable provisions of the Code; or

(3) The borrower has received a discharge under 11
U.S.C. 1328(a) after completion of a repayment plan which
made no provisions with regard to either

(i) The loan obligation; or

(ii) Unsecured claims in general.

(g) Resumption of coliection from the enCiorser. The
institution shall resume biting and collection action against
an endorser of a borrower who has filed for relief under
Chapter 12 or 13 of the Code after the borrower's case has
been completed or dismissed, or the stay applicable to such
action has been titled.

(h) Termination of collection and write-off. (1) An
institution shall terminate all collection action and write off a
loan on which there is no endorser if it receives-

(i) A general order of discharge on a borrower owing
a student loan obligation which entered the repayment
period more than 5 years, exclusive of periods of deferment,
from the date on which a petition for relief under Chapter 7,
11 or 12 of the Bankruptcy Code was filed;

(ii) A discharge order, other than an order under 11
U.S.C. 1238(b), in a case brought under Chapter 13 of the
Code; or

(iii) A judgment that repayment of the debt would
constitute an undue hardship, and that the debt is therefore
dischargeable.

(2) If an institution receives a repayment from a
borrower after a loan has been &charged, it shall deposit
that payment in its Fund.

(3) An institution may write off a loan on which there is
an endorser only after it has exhausted the procedures in this
subpart with regard to the endorser

(Authority: 20 U.S.C. 424, 1087cc)

(Approved by OMB under control #1840-0581)
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See. 67430 Assignment of defaulted loins to the United
States.

(a) An institution may submit a defaulted loan note to
the Secretary for assignment to the United States if

(1 ) The institution has been %bah% to collect on the
loan despite complying with the chligence procedures, includ-
bg at least a first level collection effort as described in See.
674.45(a) and fitigation, if required under Sec. 674.46(a), to
the extent these actions were required by regulations in
effect on the date the loan entered default;

(2) The total amount of the borrower's account to be
assigned, including outstanding principal, accrued interest,
collection costs and late charges, is greater than $200.00;
and

(3) The loan has been accelerated.

(b) An institution may submit a defaulted note for
assignment only during the submission period established
by the Semetary.

(c) An institution shall submit to the Secretary the
following documents for any loan it proposes to assign;

(1) An assignment form provided by the Secretary and
executed by the institution, which must includea certification
by the institution.that it has complied with the requirements
of this subprui, including at least a first level collection effort
as described in Sec. 674.45(a) in attempting collection on the
loan.

(2) The original promissory note or a certifiedcopy of
the original note.

(3) A copy of the repayment schedule.

(4) A certified copy of any judgment order enteredon
the loan.

(5) A compkite statement of the payment history.

(6) Copies of all approved requests for deferred and
cancellation.

(7) A copy of the notice to the borrower of the effective
date of acceleration and the total amount due on the loan.

(8) Documentation that the institution has withdrawn
the loan from any firm that it employed for adclmss search,
biling, collection or litigtion services, and has notified that
firm to cease collection activity on the loans.

(9) Copies of all pleadings filed or received by the
institution on behalf of a borrower who has filed a petition in
bankruptcy and whose loan obligation is determined to be
nondischargeable.

(10) If the Institution has a default rate as calculated
under Sec. 674.2 greater than 7.5 percent as of June 30 of
the second year preceding the submission period, documen-
tation that the institution has complied with all of the due
diligence requirements described in paragraph (a)(1) of this
section.

(d) Except as provided in paragraph (e) of this section,

5 7

and subject to paragraph (g) of this section, the Secretary
accepts an assignment of a note described in paragraph (a)
of this section and submitted in accordance with paragraph
(c) of this section.

0., The Secretary does not accept assignment of a
loan if

(1) The institution has not provided the Social Security
number of the borrower;

(2) The borrower has received a chi:barge in bank-
ruptcy, unless

@ The bankruptcy court has determined that the ban
obligation is nondischargeable and has entered judgment
against the borrower; or

(I) A court of competent jurisdiction has entered
judgment against the borrower on the loan after the entry of
the discharge order;

(3) The institution has initiated litigation against the
borrower, unless the judgment has been entered against the
borrower and assigned to the United States; or

(4) The borrower has been granted cancellation due
to death or has filed for or been granted cancellation due to
permanent and total disability.

(f)(1) The Secretary provides an institution written
notice of the acceptance of the assignment of the note. By
accepting assignment, the Secretary acquires all rights, title,
and interest of the institution in that loan.

(2) The institution shall endorse and forward to the
Secretary any payment received from the borrower after the
date on which the Secretary accepted the assignment, as
noted in the written notice of acceptance.

(g)(1) The Secretary may determine that a loan as-
signed to the United States is unenforceable in wholeor in
part because of the acts or omissions of the institution or its
agent The Secretary may make this determination with or
without a juricial determination regarding the enforceability
of the loan.

(2) The institution shall reimburse the Fund for that
portion of the outstanding balance on a loan assigned to the
United States which the Secretary determines to be unen-
forceable because of an act or omission of that institutionor
its agent

(3) Upon reimbursemen t to the Fund by th e institution,
the Secretary shall tranafer all rights, title and interest of the
United States in the loan to the institution for its own account

(h) An institution shall consider a borrower whose loan
has been assigned to the United States for collection to be in
default on that ban for the purpose of eligibility for title IV
financial assistance, until the borrower provides the institu-
tion confirmation from the Secretary that he or she has made
satisfactory arrangements to repay the loan.

(Authority: 20 U.S.C. 424, 1087cc)

(Approved by OMB under conaol #1840-0581)
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Subpart D-Loan Cancellation

Sec. 674.51 Special definitions.

The following definitions apply to this Subpart:

(a) Academic year or its equivalent for elementary and
secondary schools and special education: (1) One complete
school year, or two half years from different school years,
excluding summer sessions, that are complete and consem-
five and generally fall within a 12-month period.

(2) If such a school has a year-round program of
instruction, the Secretary considers a minimum of nine
consecutive months to be the equivalent of an academic
year.

(b) Academic year or its equivalent for institutions of
higher education:A period of time in which a full-time student
is expected to compiete-

(1) The equivalent of 2 semesters, 2 trimesters, or 3
quarters at an institution using credit hours; or

(2) At least 900 dock hours of trainkig for each
program at an institution using dock hours.

(c)thapter I children: Children of ages 5 through 17
who are counted under section 111(c) of the Elementary and
Secondary Education Act of 1965, as amended.

(d) Elementary school: A school that provides ele-
mentary educaion, inducing education below grade 1, as
determined by-

(1) State law; or

(2) The Secretary, if the school is not in a State.

(e) Hancicapped children: Children of ages 3 through
21 inclusive who require special education and related
services because they are-

(1) Mentally retarded;

(2) Hard of hearing;

(3) Deaf;

(4) Speech and language impaired;

(5) Visually handicapped;

(6) Seriously emotionally cisturbed;

(7) Orthopecically impaired;

(8) Specific learning disabled; or

(9) Otherwise health impaired.

(f) Local educational agency: (1) A public board of
education or other public authority legally constituted within
a State to administer, cirect, or perform a service function for
public eiementary or secondary schools in a city, county,
township, school cistrict, other political subdivision of a
State; or such combination of school districts of counties as

.

are recognized in a State as an administrative agency for its
public elementary or secondary schools.

(2) Any other public institution or agency having
administrative control and direction of a public elementary or
secondary school.

(g) Secondary school: (1) A school that provides
secondary education, as determined by-

(i) State law; or

00 The Secretary, if the school is not in a State.

(2) However, State laws notwithstancing, secondary
education does not include any education beyond grade 12.

(hj State education agency: (1) The State board of
education; or

(2) An agency or official designated by the Governor
or by State law as being primanly responsible for the State
supervision of public elementary and secondary schools.

(i) Teacher (1) A teacher is a person who provides-

@ Direct classroom teaching;

(0) Classroom-type teaching in a nan-classroom set-

ting; or

(ii) Educational services to students cirectly related to
classroom teaching such as school librarians or school
guidance counselors.

(2)A supervisor, administrator, researcher, orcurricu-
turn specialist is not a teacher uniess he or she primanly
provides cfirect and personal educational services to stu-
dents.

(3) An individual who provides one of the following
services does not qualify as a teacher unless that incividual
is icensed, certified, or registered by the appropriate State
education agency for that area in which he or she is provicing
related special educational services, and the services pro-
vided by the incividual are part of the educational curriculum
for hancicapped children:

(i) Speech pathology and audiology.

(5) Psychological and counseling services.

(iii) Physical or occupational therapy.

(iv) Recreational therapy.

(Authority: 20 U.S.C. 425, 1087ee, 1141, and 1401(1)).

Sec. 874.52 Cancellation procedures.

(a) Application for cancellation. To qualify for cancel-
lation of a loan, a borrower shall submit to the institution to
which the loan is owed, by the date that the institution
establishes, both a written request for cancellation and any
documentation required by the institution to demonstrate the'
the borrower meets the condtions for the cancellation re-
quested.
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(b)(1) An institution may refuse a request for cancel-
lation based on a claim of simultaneously teaching in two or
more schools or Institutions if it cannot determine easily from
the documentation supplied by the borrower that the teach-
ing is full-time. However, it shall grant the cancellation if one
school offidal certifies that a teacher worked full-time for a full
academic year.

(2) If the borrower is unable due to illness or preg-
nancy to complete the academic year, the borromer still
qualifies for the cancellation if-

(i) The borrower completes the first half of the aca-
demic year, and has begun teaching the second half; and

(ii) The borrower's employer considers the borrower
to have fulfilled his or her contract for the academic year for
purposes of salary increment tenure, and retirement

(c)(1) Except with regard to cancellation on account of
the death or &ability of the borrower, a borrower whose
defaulted loan has not been accelerated may qualify for a

_cancellation based on teaching, volunteer, or military service
by complying with the requirements of paragraph (a) of this
section.

(2) A borrmer whose defaulted loan has been accel-
erated-

(i) May qualify for a loan cancellation for services
performed before the date of acceleration; and

(ii) Cannot qualify for a cancellation for services per-
formed on or after the date of aeceleration.

(3) An institution shall grant a request for cancellation
on account of the death or &ability of the borrower without
regard to the repayment status of the loan.

(d) The Secretary considers a borrower's loan defer-
ment under Secs. 674.34, 674.35 and 674.36 to run concur-
rently with any period for which a cancellation for military or
VISTA service is granted.

(Authority: 20 U.S.C. 425, 1087ee.)

(Approved by OMB under control #1840-0535)

Sec. 674.53 Teacher cancellation-Direct and Perkins
loans.

(a) Cancellation for full-time teaching in an elemen-
tary or secondary school serving low-income students. (1)
An institution shall cancel up to 100 percent of the outstand-
ing loan balance on a Direct or Perkins loan for full-time
teaching in a public or other nonprofit elementary or secon-
dary school that-

(i) Is in a school district that qualifies for funds, in that
year, uncle: Chapter 1 of the Education Consolidation and
Improvement Act of 1961; and

(ii) Has been selected by the Secretary based on a
determination that more than 30 percent of the school's total
enrollment is made up of Chapter 1 children.

(2) However, the Secretary dces not select More than
50 percent of the schools in a Smite receiving Chapter 1

assistance.

(3)(i) The Secretary selects schools under paragraph
(a)(1) of this section based on a ranking by the State
education agency.

(ii) The State education agency shall base its ranking
of the schools on objective standards and methods. These
standards must take into account the numbers and percent-
ages of Chapter 1 children Meriting those schools.

(iii) For each academic year, the Secretary notifies
participating institutions of the schools selected under para-
graph (a) of this section.

(4) The Secretary considers all elementary and sec-
ondary schools operated by the Bureau of Indian Affairs
(B1A) or operated on Indian reservations by Indian tribal
groups under contract with B1A to qualify as schools serving
low-income students.

(b) Cancellation for full-time teaching of the hand-
capped. (1) An institution shall cancel up to 100 percent of the
outstanding balance on a borrower's Direct or Perkins loan,
for full-time teaching of handicapped children in a public or
other nonprofit elementary or secondary school system.

(2) A borrower qualifies for cancellation under this
paragraph only if a majority of the students whom the
borrower teaches are hancicapped children.

(c) Cancellation rates. (1) To qualify for cancellation
under paragraph (a) or (b) (low-income or handicapped) of
this section, a borrower shall teach full time for a complete
academic year, or its equivalent

(2) Cancellation rates are-

(i) 15 percent of the original principal loan amount plus
the interest on the unpaid balance accruing during the year
of qualifying service, for each of the first and second years of
full-time teaching;

(I) 20 percent of the original principal loan amount,
plus the interest on the unpaid balance accruing during the
year of qualifying service, for each of the third and fourth
years of full-time teaching; and

(ili) 30 percent of the original principal loan amount
plus the interest on the unpaid balance accruing during the
year of qualifying service, for the fifth year of full-time teach-
ing.

(d) Teaching in a school system. The Secretary con-
siders a borrower to be teaching in a public or other nonprofit
elementary or secondary school system only if the borrower
is directly employed by the school system.

(e) Teaching children and aclults. A brArower who
teaches both adults and children qualifies for cancellation for
this service only if a majority of the students whom the
borrower teaches are children.

(Authority: 20 U.S.C. 1067ee. )

Sec. 674.54 Teacher cancellation-Defense loans.

(a) Cancellation for full-time teaching. (1) An institu-
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tion shall cancel up to 50 percent of the outstanding balance
on a borrowers Defense loan for full-time teaching in-

(i) A public orother nonprofit elementary or socondary
school;

(ii) An institution of higher education; or

(iii) An overseas Department of Defense elementary
or secondary school.

(2) The cancellation rate is 10 percent of the original
principal loan amount, plus the interest on the unpaid bal-
ance accruing during the year of qualifying service, for each
complete year, or its equivalent, of teaching.

(b) Cancellation for full-time teaching in an elemen-
tary or secondary school serving low-income students. (1)
The institution shall cancel up to 100 percent of the outstand-
ing balance on a borrower's Defense loan for full-time teach-
ing in a public or other nonprofit elementary or secondary
school that-

(i) Is in a school district that qualifies for funds in that
year under Chapter 1 of the Education Consolidation and
improvement Act of 1981, as amended; and

(ii) Has been selected by the Secretary based on a
determination that a high concentration of students enrolled
at the school are from low-income families.

(2)(i) The Secretary does not select more than 25
percent of the eligible schools in a State for any year unless
at least 50 percent of the enrollment of each school selected
is made up of Chapter 1 children.

(ii) In making this calculation, the Secretary uses a
low-income factor of $3,000.

(3)(i) The Secretary selects schools under paragraph
(b)(1) of this section based on a ranking by the State
education agency.

(ii) The State education agency shall base its ranking
of the schools on objective standards and methods. These
standards must take into account the numbers and percent-
ages of Chapter 1 children attending those schools.

(4) The Secretary considers all elementary and sec-
ondary schools operated by the Bureau of Indian Affairs
(BIA) or operated on Indian reservations by Indian tribal
groups under contract with BIA to qualify as schools serving
low-income students.

(5) For each academic year, the Secretary notifies
participating institutions of the schools selected under para-
graph (b) of this section.

(6) The cancellation rate is 15 percent of the original
principal loan amount, plus the interest on the unpaid bal-
ance accruing during the year of qualifying service, for each
complete academic year, or its equivalent, of full-time teach-
ing.

(7) Cancellation for full-time teaching under para-
graph (b) of this section is available only for teaching begin-
ning with academic year 1966-67.

(c) Cancellation for hill-time teaching of the hand-
capped. (1) An institution shall cancel up to 100 percent of the
outstanding balance on a borrower's Defense loan, plus
interest, for full-time teaching of hancicapped children In a
public or other nonprofit elementary or secondary school
system.

(2) The cancellation rate Is 15 percent of the original
principal loan amount, plus the interest on the unpaid bal-
ance accruing during the year of qualifying service, for each
complete academic year, or its equivalent, of full-time teach-
ing.

(3) A borrower qualifies for cancellation under this
paragraph only if a majority of the students whom the
borrower teaches are handicapped children.

(4) Cancellation for full-time teaching under para-
graph (c) of this section is available only for teaching begin-
ning with the academic year 1967-68.

(d) Teaching in a school system. The Secretary con-
siders a borrower to be teaching in a public or other nonprofit
elementary or secondary school system only if the borrower
is directly employed by the school system.

(e) Teaching children and adults. A borrower who
teaches both adults and children qualifies for cancellation for
this service only if a majority of the students whom the
borrower teaches are children.

(Authority: 20 U.S.C. 425(b)(3). )

Sec. 674.5$ Cancellation for service In a Head Start
program.

(a) An institution shall cancel up to 100 percent of a
borrowers Direct or Perkins loan, plus the interest on the
unpaid balance, for service as a full-time staff member in a
'Head Starr program if-

(1) The program operates for a complete academic
year, or its equivalent; and

(2) The borrowers salary does not exceed the salary
of a comparable employee working in the local educational
agency of the area served by the local Head Start program.

(b) The cancellation rate is 15 percent of the original
loan principal, plus the interest on the unpaid balance accru-
ing during the year of qualifying service, for each complete
academic year, or its equivalent, of full-time teaching service.

(c)(1) "Head Starr is a preschool program carried out
under the Head Start Act (Subchapter B, Chapter 8 of Title Vi
of Pub. L. 97-35, the Budget Reconciliation Act of 1981, as
amended; formerly authorized under section 222(a)(1) of the
Economic Opportunity Act of 1964). (42 U.S.C. 2809 (a) (1))

(2) 'Full-time staff member' is a person regularly
employed in a full-time professional capacity to carry out the
educational part of a Head Start program.

(Authority: 20 U.S.C. 425. )

Sec. 674.56 Cancellation for military service.

(a) Cancellation on a Defense loan. (1) An institution
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shall cancel up to 50 percent of a Defense loan made after
April 13, 1970, for the borrowers full-time active seiViCe
starting after June 30, 1970, in the U.S. Army, Navy, Air
Force, Marine Corps, or Coast Guard.

(2) The cancellation rate is 12 1/2 percent of the
original loan principal, plus the interest on the unpaid balance
accruing during the year of qualifying service, for the first
complete year of qualifying service, and for each consecutive
year of qualifying service.

(3) Service for less than a complete year, inducing
any fraction of a year beyond a complete year of service,
does not qualify for military cancellation.

(b) Cancellation of a Direct or Perkins loan. (1) An
institution shall cancel up to 50 percent of a Director Perkins
loan for service as a member of the U.S. Atmy, Navy, Air
Force, Marine Corps, or Coast Guard in an area of hostilities
that qualifies for special pay under section 310 of Title 37 of
the United States Code.

(2) The cancellation rate is 12 1/2 percent of the
original loan principal, plus the interest on the unpaid balance
accruing during the year of qualifying service, for each
complete year of qualifying service.

(3) Service for less than a complete year, including
any fraction of a-year beyond a complete year of service,
does not qualify for military cancellation.

(Authority: 20 U.S.C. 425(b)(3) and 1087ee. )

Sec. 674.57 Cancellation for volunteer service-Perkins
loans.

(a) An institution shall cancel up to 70 percent of the
outstanding balance on a Perkins loan for service as a
volunteer under-

(1) The Peace Corps Act; or

(2) The Domestic Volunteer Service Act of 1973.

(b) Cancellation rates are-

(1) Fifteen percen t of the original principal loan amount
plus the interest on the unpnid balance accruing during the
year of qualifying service, for each of the first and second
twelve-month periods of service;

(2) Twenty percent of the original principal loan amount
plus the interest on the unpaid balance accruing during the
year of qualifying service, for each of the third and fourth
twelve-month periods of service.

(Authority: 20 U.S.C. 1087ee. )

Sec. 674.58 Cancellation for death cr disability.

(a) Death. An institution shall cancel the unpaid bal-
ance of a borrowers Defense, Direct, or Perkins loan,
including interest, if the borrower cies. The lending institution
shall cancel the loan on the basis of a death certificate or
other evidence of death that is conclusive under State law.

(b) Permanent and total cisability. (1) An institution
shall cancel the unpaid balance of a Defense, Direct, or

Perkins loan, including interest, if the borrower becomes
permanently and totally disabled after receiving the loan. The
lending institution shall decide whether to cancel the loan
based on medical evidence, certified by a physician, whictt
the borrower or his or her representative supplies.

(2) Permanent and total disability is the inability to
work and earn money because of an imprfirment that is
expected to continue indefinitely or result in death.

(c) No Federal reimbursement. No Federal reim-
bursement is made to an institution for cancellation of loans
due to death or disability.

(d) Retroactive. Cancellation for death or cisability
applies retroactively to all Defense, Direct or Perkins loans.

(Authority: 20 U.S.C. 425 and 1087dd and Sec. 130(g)(2) of
the Education Amendments of 1976, Pub. L. S4-482)

(Approved by OMB under control #1840-053u)

Sec. 674.59 No cancellation for prior serviceno
repayment refunded.

(a) No portion of a loan may be cancelled for teaching.
Head Start, volunteer or military service if the borrowers
service is performed-

(1) During the same period that he or she received the
loan; or

(2) Before the date the loan was disbursed to the
borrower.

(b) The institution shall not refund a repayment made
during a period for which the borrower qualified for a cancel-
lation unless the borrower made the payment due to an
institutional error.

(Authority: 20 U.S.C. 425 and 1067ee)

Sec. 674.60 Reimbursement to institutions for loan
cancellation.

(a) Reimbursement for Defense loan cancellation. (1)
The Secretary pays an institution each award year its share
of the principal and interest cancelled under Secs. 674.54
and 674.56(a).

(2) The institution's share of cancelled principal and
inVest is computed by the following ratio:

I+F

Where I is the institition's capital contribution to the Fund,
and F is the Federal capital contribution to the Fund.

(b) Reimbursement for Direct and Perkins loan can-
cellation. The Secretary pays an institution each award year
the principal and interest cancelled from its student loan fund
under Secs. 674.53, 674.55, 674.56(b) and 674.57. The
institution shall deposit this amount in its Fund.

(Authority: 20 U.S.C. 428 and 10870e)



Appendix A-Promissory Note-Perkins Loan

Perkins Loan Program: PERKINS LOAN

[Any bracketed clause or paragraph may be included
at option of institution.]

I, promise to pay to (hereinafter called the
Institution) located at the sum of the amounts that are
advanced to me and endorsed in the Schedule of Advances
set forth below. I promise to pay all attorney's fees and other
reasonable collection costs and charges necessary for the
collection of any amount not paid when due.

1 further understand and agree that:

I. General

(1) App licable Law. All sums advanced under this note
are drawn from a fund created under Part E of Title IV of the
Higher Education Act of 1965, as amended, hereinafter
called the Act, and are subject to the Act and the Federal
Regulations issued under the Act. The terms of this note shall
be interpreted in accordance with the Act and Federal
Regulations, copies of which are to be kept by the Institution.

(2) Prooedures For Receiving Deferment or Cancella-
tion. I understand that in order to receive a deferment or
cancellation, I must request the deferment or cancellation in
writing from the Institution, and must submit to the Institution
any documentation required by the Institution to prove that I
qualify for the deferment or Cancellation. I further understand
that if I am eligible for deferment or cancellation under
Articles VI through XI, I am responsible for submitting tha
appropriate requests on time. 1 further understand that I may
lose my deferment and cancellation benefits if I fail to file my
request on time.

II. InZerez:

Interest shall accrue from the beginning of the repay-
ment period and shall be at the ANNUAL PERCENTAGE
RATE OF FIVE PERCENT (6%) on the unpaid balance,
except that no interest shall accrue during any deferment
period described in paragraph VI(1).

III. Repayment

(1) I promise to repay the principal and the interest
which accrues on it to the Institution over a period beginning
9 months after the date I cease to be at least a half-time
student at an institution of higher education, or at a compa-
rable institution outside the United States approved for this
purpose by the United States Secretary of Education (here-
inafter called the Secretary), and ending 10 years later,
unless that period is shortened under paragraph 111(6), or
extended under paragraphs 111(4), 111(7) (extensions), or VI(1)
(deferments).

(2) Upon my written request, the repayment period
may start on a date earlier than the one indicated in para-
graph 111(1).

(3)(A) I promise to repay the principal and interest
over the course of the repayment period in equal monthly,
bimonthly or quarterly installments, as determined by the
Institution. I understand that if my installment payment for all

the loans made to me by the Institution is nor a multiple of $5,
the Institution may round that payment to the next highest
dollar amount that is a multiple of $5.

(13) Notwithstanding pardgraph 111(3)(A), upon my
written request, repayment may be made in graduated
installments in accordance with a schedule approved by the
Secretary.

(4) Notwithstanding paragraph 111(1), if 1 qualify as a
low-income individual during the repayment period, the Insti-
tution, upon my written request, may extend the repayment
period for up to an additional 10 years, and mhy adjust any
repayment schedule to reflect my income.

[(5)(A) If the monthly rate that would be established
under paragraph 111(1), or the total monthly repayment rate of
principal and interest on all my Perkins Loans including this
loan, is less than $30 per month, I shall repay the principal
and interest on this loan at the rate of $30 per month (which
includes both principal and interest).

[(5)(B) If I have received Perkins Loans from other
institutions and the total monthly repayment rate on those
loans is less than $30, the $30 monthly payment established
under subparagraph II1(5)(A) includes the amounts I owe on
all may outstanding Perkins Loans inducting those received
from other institutions. The amount of the $30 monthly
payment that will be applied to this loan will be the ctifference
between $30 and the total of the amounts owed at a monthly
rate on my other Perkins Loans.

[(6) The Institution may permit me to pay less than the
rate of $30 per month for a period of not more than one year
where necessary to avoid hardship to me unless that action
would extend the repayment period in paragraph 111(1).]

(7) The Institution may, upon my written request,
reduce any scheduled repayments or extend the repayment
period indicated in paragraph 111(1), if, in its opinion, circum-
stances such as prolonged illness or unemployment prevent
me from making the scheduled repayments. However, inter-
est shall continue td accrue.

IV. Prepayment

(1) I may, at my option and without penalty, prepay all
or any part oi the principal, plus any accrued interest thereon,
at any time.

(2) Amounts I repay in the academic year in which the
loan was made will be used to reduce the amount of the loan
and will not be considered a prepayment unless that year is
also the year in which lam required to begin repayment on
this loan.

(3) If 1 repay more than the amount due for any
installment, the excess will be used to prepay principal
unless I designate it as an advance payment of the next
regular installment.

V. Default

(1) The Institution may, at its option, declare my loan
to be in default and may demand immediate payment of the
entire unpaid balance of the loan, including principal, inter-
est, late charges and collection costs if-
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; 1

,

(A) I do not make a scheduled payment when due
under the repayment schedule established by the Institution,
and

(B) I do not submit to the Institution, on or before the
date on which payment is due, documentation that I qualify
for a deferment or cancellation described in Article VI, VII,
VIII, IX, X, or Xl of this agreement

(2) I understand that if I default on my loan, the
Institution may disclose that I have defaulted, along with
other relevant information, to crecit bureau organizations.

(3) Further, I understand that if I default on my loan
and the loan is transferred to the Secretary for collection, the
Secretary may disclose that I have defaulted, along with
other relevant information, to crecit bureau organizations.

(4) I understand that if I default on my loan, I will then
lose my right to defer repayments.

(5) I understand that after the Institution accelerates
the loan under paragraph V(1), I will then lose my right to
receive a cancellation of a portion of my loan for a ny teaching,
volunteer or military service described in Articles VII, VIII and
IX, performed after the date the Institution accelerated the
loan.

(6) I understand that failure to pay this obligation
under the terms agreed upon will prevent my obtaining
additional student financial aid authorized under Title IV of
the Higher Education Act of 1965, as amended, until I have
made arrangements which are satisfactory to the Inditution
or the Secretary regarding the repayment of the loan VI.
Deferment

(1) I understand that upon making a properly o'ocu-
mented written request to the Institution, I may defer making
scheduled installment payments, and will not be liable for
any interest that might otherwise accrue, during the following
periods:

(A) While I am enrolled and in attendance as at least
a half-time student at an institution of higher education or at
a comparable institution outside the United States approved
for this purpose by the Secretary;

(B) For a period of three (3) years diming which I am-

(i) On full-time active duty as a member of the Armed
Forces of the United States (Army, Navy, Air Force, Marine
Corps, or Coast Guard) or the National Oceanic and Atmos-
pheric Administration Corps, or as an officer on full-time
active duty in the Commissioned Corps of the United States
Pubr,c Health Service;

(ii) In service as a volunteer under the Peace Corps
Act,

(iii) A volunteer under the Domestic Volunteer Service
Act of 1973 (ACTION programs),

(iv) A full-time volunteer in a tax-exempt organization
performing service comparable to the service performed in
the Peace Corps or under the Domestic Volunteer Service
Act of 1973, or

(v) Temporarily totally disabled as established by an

affidavit of a qualified physician, or unable to secure employ-
ment because I am provicing care required by my dependent
who is so disabled;

-(C) For a period not in excess of two (2) years-

(i) After I receive a baccalaureate or professional
degree during which time I am serving in an intemship which
is required in order that I may receive professional recogni-
tion required to begin my professional practice or service, or

(ii) Serving in an internship or residency program
leading to a degree or certificate awarded by an institution of
higher education, a hospital or a health care facility that offers
postgraduate training;

(0) For a period not in exceas of one (1) year during
which, if I am a mother of preschool age children, I have
entered or reentered the work P.m% and am being paid at a
rate which does not exceed $1.00 above the minimum hourly
wage established by sedan 6 of the Fair Labor Standards
Act of 1938;

(E) For a period not in excess of six (6) months-

(i) That follows by six months or less a period during
which I was enrolled as at least a half-time student at an
eligible institution; and

(ii) During which I am pregnant, caring for my newborn
baby, or caring for a child immediately after he or she was
placed with me through adoption and I am neither attencling
an eligible institution of higher education nor gainfully em-
ployed; and

(F) During a six (6) month period immedietely follow-
ing the expiration of any deferment provided in paragraphs
VI(1)(A) through VI(1)(E).

(2) The Institution may, upon my written requeit, defer
my scheduled repayments if It determines that the deferment
is necessary to avoid a financial hardship for me. Interest,
however, Will continue to accrue.

VII. Cancellation for Teaching

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 100 percent of the amount of this loan plus the htcrest
thereon cancelled if I perform service-

(A) As a full-time teacher in a public or other nonprofit
elementary or secondary school which is in the school district
of a local educational agency which is eligible in such year of
service for funds under Chapter I of the Education Consoli-
dation and Improvement Act of 1981, as amended, and
which has been designated by the Secretary (after consul-
tation with each State Department of Education) in accor-
dance with the provisions of section 465(a)(2) of the Act as
a school with a high concentration of students from low-
income families. An official Directory of designated low-
income schools is published annually by the Secretary.

(B) As a full-time teacher of handicapped children
(including those who are mentally retarded, hard of hearing,
deaf, speech and language impaired, visually handicapped,
seriously emotionally di sturbed, o rthopedical ly impaired, ha:e
specific learning disabilities, or are otherwise healt.h-im.
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paired children, who by reason thereof require special edu-
cation and related services) in a public or other nonprofit
elementary or secondary school system.

(2) A portion of this loan will be cancelled for each
completed year of teaching service at the following rates:

(A) 15 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelled for each of the first and second complete
academic years of the teaching SIMViCe,

(B) 20 percent of the total principal amount plus
interest on the unpaid balance accruing during that year for
each of the third and fourth complete academic years of that
teaching service, and

(C) 30 percent of the total principal amount plus
interest on the unpaid balance accruing during that year for
the fifth complete academic year of that teaching service.

VIII. Heed Start Cancellation

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 100 percent of the amount of this loan plus the interest
thereon cancelled if I perform service as a full-time staff
member in a Head Start program if-

(A) That Head Start program is operated for a period
which is comparable to a full school year in the locality, and

(B) My salary is not more than the salary of a compa-
rable employee of the local educational agency.

(2) This loan will be cancelled at the rate to 15 percent
of the total principal amount plus interest on the unpaid
balance accruing during that year for each complete steml
year or equivalent period of service in a Head Start program.

(3) Head Start is preschool program carried out under
the Head Start Act

IX. Military Cancellation

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 50 percent of the principal amount of this loan plus the
interest thereon cancelled if I serve as a member of the
Armed Forces of the United States in en area of hostilities
that qualifies for special pay under section 310 of Title 37 of
the U.S.C.

(2) This loan will be cancelled at the rate of 12%1/21
rercent of the total principal amount plus interest on the
unpaid balance accruing during that year for each complete
year of such service.

X. Volunteer Service Cancellation

(1) I understand that upon making a properly docu-
mented %vitae request to the Institution, I am entitled to have
up to 70 percent of the amount of this loan plus the interest
thereon cancelled if I perform service-

(A) As a volunteer under the Peace Corps Act; or

(B) As a volunteer under the Domestic Vol unter Serv-

ice Act of 1973.

(2) This km will be cancelled at the following rates:

(A) 15 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelled for each of the first and second twelve-
month periods of volunteer service completed;

(B) 20 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelled for each of the third and fourth twelve-month
periods of volunteer service completed.

XI. Death and Disability Cancellation

(1) In the event of my death, the total amount owed on
this loan will be cancelled.

(2) If I become totally and permanently disabled after
I receive this loan, the Institution will cancel the total amount
of this loan.

XII. Change in Name, Address, Telephone Number and
Social Security Number

!am responsible, and any endorser is responsible, for
informing the Institution of any change or changes in name,
address, telephone number or Social Security number.

XIII. Late Charge

(1) The Institution will impose a late charge if-

(A) I do not make a scheduled payment when it is due,
and

(B) I do not submit to the Institutien, on or before the
date on which payment is due, documentation that I qualify
for a deferment or cancellation described in Articles VI, VII,
VIII, IX, X, and Xl of this agreement

(2) No charge may exceed twenty (20) percent of my
monthly, bimonthly or quarterly payment

(3)(A) The Institution may-

(i) Add the late charge to the principal the day after the
scheduled repayment was due; or

(ii) Include it with the next scheduled repayment after
I have received notice of the late charge.

(B) If the Institution elects to add the assessed charge
to the outstanding principal of the loan, it must so inform me
before the due date of the next installment

XIV. Assignment

(1) This note may be assigned by the Institution only

(A) The United States;

(B) Another institution upon my transfer to that institu-
tion if that institution is participating in this program; or

(C) Another institution approved by the Secretary.

to-
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(2) The provisions of this note that relate to the
Institution shall, where appropriate, relate to an assignee.

XV. Prior Loans

I hereby certify that I have fisted below all of the
Perkins Loans 1 have obtained at other institutions. (If no prior
loans htive been received, state 'None."

Schedule of Perkins Loans at Other Institutions

Amount

1

2

3

4

Date Institution

XVL Schedule of Advances

The following amounts were advanced to me under
this loan agreement on the dates Indicated:

Amount Date Signature
of Borrower

2

3

NOTICE TO BORROWER: DO NOT SIGN THIS
NOTE BEFORE YOU READ IT. THE INSTITUTION MUST
SUPPLY A COPY OF THIS NOTE TO YOU AND ANY
COSIGNER.

[This note is signed as a sealed instrument.]

Signature [(Leal)].

Date 19-.

Permanent Address (Street or Box Number, City, State, and
Zip Code).

Social Security Number (borrower must provide)

The borrower and Institution shall exemte this note
without security and without endorsement unless the bor-
rower is a minor and this note would not, under the law of the
State in which the Institution is located, create a binding
obligation. If the borrower Is a minor and this note would not
therefore, be legally binding, the Institution shall require a
cosigner to this note:

I agree to repay all amounts due on this lean if the
borrower falls to do so in accordance with the terms of the
note.

Signature of cosigns,- [(seal)].

Date 19-.

Permanent Address (Street or Box Number, City, State, Zip
Code).

(Authority: 20 U.S.C. 1087dd)

Appendix 9-Promissory Note-Direct Loan

Perkins Loan Program: Direct Loan

[Any bracketed dause or paragraph may be induded
at option of institution.]

I, promise to pay to (hereinafter called the
Institution) located at the sum of the amounts that are
advanced to me and endorsed in the Schedule of Advances
set forth below. I promise to pay all attorney's fees and other
reasonable collection costs and charges necessary for the

illection of any amount not paid when duo.

1 further understand and agree that:

I. General

(1)Applicable Law. All sum s advanced under this note
are drawn from a fund created under Part E of Title IV of the
Higher Education Act of 1965, as amended, hereinafter
called the Act, and are subject to the Act and the Federal
Regulations issued under the Act. The terme of this note shall
be interpreted in accordance with the Act and Federal
Regulations, copies of which are to be kept by the Institution.

(2) Procedures for Receiving Deferment or Cancella-
tion. I understand that in order to receive a deferment or
cancellation, I must request the deferment or cancellation in
writing from the Institution, and must submit to the Institu
any documentation required by the Institution to prove that I
qualify for the deferment or mncellation.1 further understand
that if I am eligible for deferment or cancellation under
Articles VI through X. I am responsible for submitting the
appropriate requests on time. I further understand that I may
lose my deferment and cancellation benefits if I fail to file my
request on time.

II. Interest

Interest shall accrue from the beginning of the repay-
ment period and shall be at the ANNUAL PERCENTAGE
RATE OF FIVE PERCENT (5%) on the unpaid balance,
except that no interest shall accrue during any deferment
period described in paragraph V1(1).

III. Repayment

(1) 1 promise to repay the principal and the interest
which accrues on it to the Institution over a period beginning
6 months after the date I cease to be at least a half-time
student at en institution of higher education, or ata compa-
rable institution outside the United States approved for this
purpose by the United States Secretary of Education (here-
inafter called the Secretary), and ending 10 years later,
unless that period is shortened under paragraph 111(5), or
extended under paragiaph 111(4), 111(7) (extensions), or VI(1)
(deferments).
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(2) Upon my written request, the repayment period
may start on a date earlier than the one incicated in para-
graph 111(1).

(3)(A) I promise to repay the principal and interest
over the course of the repayment period in equal monthly,
bimonthly or quartedy installments, as determined by the
Institution. I understand that if my installment payment for all
the loans made to me by the Institution is not a multiple of $5,
the Institution may round that payment to the next highest
dollar amount that is a multiple of $5.

(B) Notwithstanding paragraph 111(3)(A), upon my
written request, repayment may be made in graduated
installments in accordance with a schedule approved by the
Secretary..

(4) Notwithstanding paragraph 111(1), if I quality as a
low-income individual during the repayment period, the Insti-
tution, upon my written request, may extend the repayment
period for up to an adcitional 10 years, and may adjust any
repayment schedule to reflect my income.

[(5)(A) If the monthly rate that would be e laNished
under paragraph111(1), or the total monthly repayment rate of
principal and interest on all my Direct Defense and Perkins
Loans, including this loan, is less than $30 per month, I shall
repay the principal and interest on this loan at the rate of $30
per month (which includes both principal and interest).1

1(5)(B) If I have received Direlt, Defense and Perkins
Loans from other institutions and tha total monthly repay-
ment rate on those loans is less than $30, the $30 monthly
payment established under subparagraph 111(5)(A) includes
the amounts I owe on all my outstanding Direct, Defense and
Perkins Loans inducing those received frcm other bstitu-
tions. Thb amount of this $30 monthly payment that will be
applied to this loan will be cifference between $30 and the
total of the amounts owed at a monthly rate on my other
Direct, Defense and Perkins Loans.]

1(6) The Institution may permit me to pay less than the
rate of $30 per month for a period of not more than one year
where necessary to avoid hardship to me unless that action
would extend the repayment period in paragraph 111(1).]

(7) The institution may, upon my written request
reduce any scheduled repayments or extend the repayment
period indicated in paragraph 111(1), if, in its opinion, circum-
stances such as prolonged illness or unemployment prevent
me from making the scheduled repayments. However, inter-
est shall continue to accrue.

IV. Prepayment

(1) I may, at my option and without penalty, prepay all
or an y part of the principal, plus any accrued interest thereon,
at any time.

(2) Amounts I repay in the academic year in which the
loan was made will be used to reduce the amount of the loan
and will not be considered a prepayment, unless that year is
also the year in which I am mquired to begin repayment on
this loan.

(3) If I repay mere than the amount due for any
installmeat, the excess will be used to prepay principal

unless I designate it as an advance payment of the next
regular installment

V. Default

(1) The Institution may, at its option, declare my loan
b be in default and may demand immediate payment of the
entire unpaid balance of the loan, inducing principal, inter-
est, late charges and collection costs, if-

(A) I do not make a scheduled payment when due
under the repayment schedule established by the Institution,
and

(B) I do not submit to the Institution, on or before the
dale on which payment is due, documentation that I qualify
br a deferment or cancellation described in Articles VI, VII,
VIII, IX, and X of this agreement

(2) I understand that if I default on my loan, the
Institution may disclose that I have defaulted, along with
other relevant information, to ere& bureau organizations.

(3) Further, I understand that if I default on my loan
and the loan is transferred to the Secretary for collection, the
Secretary may disclose that I have defaulted, along with
other relevant information, to credt bureau organizations.

(4) I understand that if I default on my loan I will then
lose my right to defer repayments.

(5) I understand that after the Institution accelerates
the loan under paragraph V(1). I will then lose my right to
receive a cancellation of a portbn of my loan for any teaching,
volunteer, or mikary service de =bed in Articles VII, VIII and
IX, performed after the date the Institution accelerated the
ban.

(6) I understand that failure to pay this obligation
under the terms agreed upon will prevent my obtaining
additional student financial aid authorized under Title IV of
the Higher Education Act of 1965, as amended, until I have
made arrangements which are satisfactory to the Institution
or the Secretary regarding the repayment of the loan.

VI. Deferment

(1) I understand that upon malting a properly docu-
mented written request to the Institution. I may defer making
scheduled installment payments, and will not be liable forany
interest that might otherwise accrue, during the following
periods:

(A) While I am enrolled and in atterdance as at least
a half-time student at an institution of higher education or at
a co mparabb institution outside the United States approved
for this purpose by the Secretary.

(B) For a period of three (3) years during which 1 am-

(i) On full-time active duty as a member of the Armed
Forces of the United States (A ny, Navy, Air Force, Wine
Corps, or Coast Guard) or an Oficer on full-time active duty
in the Commissioned Corps of the U.S. Public Health Serv-
ice.

Act,
(ii) In service as a volunteer under the Peace Corps
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(iii) A volunteer under the Domestic Volunteer Serv-
ice Act of 1973 (ACTION programs),

(iv) A full-time volunteer in a tax-exempt organization
performing service comparable to the service performed in
the Peace Corps or under the Domestic Volunteer Service
Act of 1973, or

(v) Temporarily totally dsabled as estabished by an
affidavit of a qualified physician, or unable to secure emplay-
ment because I am provking care required by my spouse
who is so disabled;

(C) For a period not in excess of two (2) years after I
recehe a baccalaureate or professional degree during which
time I am serving in an internship which is required in order
that I may receive professional recognition required to begin
my professional practice or service; aid

(D) During a six (6) month period following the expira-
tion of my deferment in paragraph VI(1 )(A) through VI(1XC).

(2) In addition, the Institution may permit me to defer
making scheduled installment payments if it determines that
the deferment is necessary to avoid a financial hardship for
me. I will be required to repay interest that accrues during this
period Gf deferment.

VII. Cancellation for Teaching

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 100 percent of the amount of this loan plus the interest
thereon canceled if I perform service-

(A) As a full-time teacher in a pubk or other nonprofit
elementary or secondary school which is in the school district
of a loom educ.ational agency which is eigible in such yearof
service ior funds under Chapter I of the Education Consoli-
dation and Improvement Act of 1981, as amended, and
which has been designated by the Secretary (after consulta-
tion with each State Department of Education) in accordance
with the provisions of section 465(a)(2) of the Act as a school
with a high concentration of students from low-income fami-
lies. An official Directory of designated low-income schools
is published annually by the Secretary.

(B) As a full-time teacher of handicapped children
(inducing those who are mentally retarded, hard of hearing,
deaf, speech and language impaired, visually handicapped,
seriously emotionally cilstu rbed, orthopedically impaired, have
specific learning disabilities, or are otherwise health-im-
paired children, Who by reason thereof require special edu-
cation and related services) in a pubiic or other nonprofit
elementary or secondary school system.

(2) A portion of this loan will be canceled for each
completed year of teaching service at the fallowing rates:

(A) 15 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelea for each of the first and second complete
academic years of ther teaching setvice,

(B) 20 percent of the total principal amount plus
interest on the unpaid balance ac.xuing during that year for
each of the third and fourth complete academic years of that

teaching service, and

(0) 30 percent of the total principal rmount plus
interest on the unpaid balance accruing during that year for
the fifth complete academic year of that teaching service.

VIII. Head Start Cancellation

(1) I understand that upon making a properly docu-
mented written request to the Institution. I am entitled to have
up lo 100 percent of the amount of this loan plus the interest
thereon canceled if I perform service as a full-time staff
member in a Head Start program if-

(A) That Head Start program is operated for a period
which is comparable to a full school year in the locality, and

(B) My salary Is not more than the salary of a compa-
rable employee of the local educafional agency.

(2) This loan will be canceled at the rate of 15 percent
of the total principal amount plus interest on the unpaid
balance accruing during that year for each complete school
year or equivalent period of service in a Head Start program.

(3) Head Start is a preschool program (*Med out
under the Head Start Act.

IX. Maw Canvallation

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 50 percent of the principal amount of this loan plus the
interest thereon canceled if I serve as a member of the Armed
Forces of the United States in an area of hostilities that
qualifies for special pay under section 310 of Title 37 of the
United States Code.

(2) This loan will Ix canceled at the rate of 12 1/2
percent of the total principal amount plus interest on the
unpaid balance accruing during that year for each complete
year of such service.

X. Death and Disability Cancellation

(1) In the event of my death, the total amount owed on
this loan will be canceled.

(2) If I become totally and permanently disabled after
I receive this loan, the Institution will cancel the total amount
of this loan.

Xl. Change in Name, Address, Telephone Number and
Soria, Security Number

I am responsible, and any endorser L. responsible, for
informing the Institution of any change or changes in name,
address, telephone number or Social Security number.

XII. Late Charge

(1) The Institution will impose a late charge if-

(A) I do not make a scheduled payment when it is due,
and

(B) I do not submit to the Insfitution, on or before the
date on which payment is due, documentation that I qualify



for a deferment or cancellation described in Articles VI, VII,
VIII, IX, and X of this agreement.

(2) No charge may exceed twenty (20) percent of my
monthly, bimonthly or cparterly payment

(3)(A) The Institution may-

(i) Add the late charge to the principal the day after the
scheduled repayment was due; or

(ii) Include it with the next scheduled repayment after
I have received notice of the late charge.

(8) If the Institution elects to add the assessed charge
to the outstanding principal of the loan, it must so inform me
before the due date of the next installment

XIII. Assignment

(1) This note may be assigned by the Institution only
to-

(A) The United States;

(8) Another institution upon my transfer to that institu-
tion if that institution is partidpating in this program; or

(C) Another institution approved by the Secretary.

(2) The provisions of this note that relate to the
Institution shall, where appropriate, relate to an assignee.

XIV. Prior Loans

I hereby certify that I have listed below all of the.
Perk:rm. Loans, National Direct Student Loans, and National
Defense Student Loan I have obtained at other instiMions.
(if no prior loans have been received, state 'None.")

SCHEDULE OF PERKINS LOANS, NATIONAL DIRECT
STUDENT LOANS, AND NATIONAL STUDENT LOANS AT
OTHER INSTITUTIONS.

Amount

1

2

3

4

Date Institution

XV. Schedule of Advances

The following amounts were advanced to me under
this loan agreement on the date indicated:

Amount

2

3

Date Signature
of borrower

743

NOTICE TO BORROWERS: DO NOT SIGN THIS NOTE
BEFORE YOU READ IT. THE INSTITUTION MUST SUP-
PLY A COPY OF THIS NOTE TO YOU AND ANY CO-
SIGNER.

.

[This note is signed as a sealad instrument]

Signature ((seal))

Date 19
Permanent Address (Street or Box Number, City, State, and
Bp Code)

Social Security Number (borrower must provide)

The borrower and Institution shall execute this note
without security and without endorsement unless the bor-
rower is a minor and this note would not, under the !my of the
State in which the Institution is located create a binding
obtigation. If the borrower is a mkror and this note would not,
therefore, be legally bincting, the Institution shall require a
cosigner to this note:

I agree to repay all amounts due on this loan if the
borrower fails to do so in accordance with the terms of the
note.

Signature of Cosigner [(seal)]

Date 19
Permanent Address (Street or Box Number, City, State, and
Bp Code)

(Authority: 20 U.S.C. 1087dd. )

Appendix C-PromIssory Note-Perkins Loan-
Less Than Half-Time Student Borrower

Perkins Loan Program: Perkins Loan

[Any bracketed clause or paragraph may b. included at
option of institution.]

I. promise to pay to (hereinafter called the
Institution) located at the sum of the amounts that are
advanced to me and endorsed in the Schedule of Advances
set forth below. I promise to pay all attorney's fees and other
reasonable collection costs and charges necessary for the
collection of any amount not paid when due.

I further understand and agree that:

I. Genera!

(1) Applicable Law. All sums advanced underthis note
are drawn from a fund created under Part E of Title IV of the
Higher Education Act of 1965, as amended, hereinafter
called the Act, and are subject to the Act and the Federal
Regulations issued under the Act. The terms of this note shall
be interpreted in accordance with the Act and Federal
Regulations, copies of which are to be kept by the Institution.

(2) Procedures For Receiving Deferment or Cancella-
tion. I understand that In order to receive a deferment or
cancellation. I must request the deferment or cancellation In
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writing from the Institution, and must submit to the Institution
any documentation required by the Institution to prove that I
qualify for the deferment or cancellation. I further understand
that if I am eligible for deferment or cancellation under
Articles VI through XI, I am responsible for submitting the
appropriate requests on time. I further understand that 1 may
lose my deferment and cancellation benefits if I fail to file my
request on time.

IL Interest

Interest shall accrue from the beginning of the repay-
ment period and shall be at the ANNUAL PERCENTAGE
RATE OF FIVE PERCENT (5%) on the unpaid balance,
except that no interest shall accrue during any deferment
period described in paragraph V1(1).

111. Repayment

(1)(A) I promise to repay the principal and the interest
which accrues on it to the Lending Institution over a period
beginning-

@ On the date of the next scheduled installment
payment on any other outstancing Perkins Loan I have re-
ceived; or

(ii) If I have no other outstanding Perkins Loans, either
nine months from the date this loan is made, or, if the loan
was made less than nine months after I ceased at least half-
time enrollment status, at the end of that nine-month period.

(8) 1 understand that this repayment period shall end
1 0 years later, uriess it is extended under paragraph 111(4),
111(7), or V1(1), or shortened under paragraph 111(5).

(2) Upon my written request the repayrnent period
may start on a date earlier than the one incicated in para-
graph 111(1).

(3)(A) I promise to repay the principal and interest
over the course of the repayment period in equal monthly,
bimonthly or quarterly installments as determined by the
Institution. I understand that if my monthly payment for all the
loans made to me by the Institution is not a multiple of $5, the
Institution may round that payment to the next highest dollar
amount that is a multiple of $5.

(8) Notwithstanding paragraph 111(3)(A), upon my
written request, repayment may be made in graduated
installments in accordance with a schedule approved by the
Secretary.

(4) Notwithstanding paragraph 111(1 ), if I qualify as a
low-income incfividual during the repayment period, the
LencEng Institution, upon my written request, may extend the
repayment period for up to an addtional 1 0 years, and may
ac4ust any repayment schedule to reflect my income.

[(5)(A) If the monthly rate that would be established
under paragraph 111(1 ), or the total monthly repayment rate of
principal and interest on all my Perkins Loans induding this
loan, is less than $30 per month, I shall repay the principal
and interest on this loan at the rate of $30 per month (which
includes both principal and interest).

(5)(8) If I have received Pertrans Loans from other
institutions and the total monthly repayment rate on those

loans is less than $ao, the $30 monthly payment established
under subparagraph 111(6)(A) includes the amounts I owe on
all my outstandng Perkins Loans induding those received
from other institutions. The amount of this $30 monthly
payment thatwill be applied to this loan will be the difference
between $30 and the total of the amounts owed at a monthly
rate on my other Perkins Loans.

(6) The Institution may pemtit me to pay less than the
Me of $30 per month for a period of not more than one year
where necessary to avoid hardship ta me unless that action
would extand the repayment period in paragraph 111(1).J

(7 The Institution may, upon my written request,
reduce arty scheduled repayments orextend the repayment
period indicated in paragraph 111(1), if, in its opinion, circum-
stances such as prolonged illness or unemployment prevent
me from making the scheduled repayments. However, inter-
est shall continue to accrue.

IV. Prepayment

(1) I may, at my option and without penalty, prepay all
or any partof the principal, plus any accrued interest thereon,
at any time.

(2) If I repay more than the amount due for any
installment, the excess will be used to prepay principal
unless 1 designate it as an advance payment of the next
regular installment

V. Default

(1) The Institution may, at its option, declare tr../ loan
to be in default and may demand immediate payment of the
entire unpaid balance of the loan, includng principal, inter-
est, late charges and collection costs if-

(A) I do not make a scheduled payment when due
under the repayment schedule estabfished by the Institution,
and

(8) 1 de not submit to the Institution, on or before the
date on which payment is due, documentation that I qualify
for a deferment or cancellation described in Articles IV, VII,
VIII, IX, X, or X1 of this agreeemnt

(2) I understand that if 1 default on my loan, the
Institution may disclose that I have defaulted, along with
other relevant informaton, to credt bureau organizations.

(3) Further, I understand that if 1 default on my loan
and the loan is transferred to the Secretary for collection, the
Secretary may disclose that I have defaulted, along with
other relevant informaion, to credit bureau organizations.

(4) I understand that if 1 default on my loan. I will then
loso my right to defer repayments.

(5) I understand that after the Institution accelerates
the loan under paragraph V(1 ), 1 will then lose my right to
receive a cancellaticn of a portion of my loan for any teaching,
volunteer or military service described in Articles VII, VIII and
IX, performed after the date the Institution accelerated the
loan.

(6) I understand that failure to pay this obligation
under the terms agreed upon will prevent my obtaining
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additional student financial aid authorized under Title IV of
the Higher Education Act of 1965, as amended, until I have
made arrangements which are satisfactory to the Institution
or the Secretary regarding the repayment of the loan.

VI. Deferment

(1) I understand that upon making a properly docu-
mented written request to the institution, I may defer making
scheduled in stalknent payments, and will not be liable for any
interest that might otherwise accure, during the following
periods:

(A) While I am enrolled and in attendance as at least
a half-time student at an institution of higher education or at
a comparable institution outside the United States approved
for this purpose by the Secretary;

(B) For a period of three (3) years during which I am-

(i) On full-time active duty as a member of the Armed
Forces of the United States (Army, Navy, Air Force, Marine
Corps, or Coast Guard) or the National Oceanic and Atmos-
pheric Administration Corps, or as an officer on full-time
active duty in the Commissioned Corps of the United States
Public Health Service;

(ii) In service as a volunteer under the Peace Corps
Act,

(iii) A volunteer under the Domestic volunteer Service
Act of 1973 (ACTION programs),

(iv) A full-time volunteer in a tax-exempt organization
performing service comparable to the service performed in
the Peace Corps or under the Domestic Volunteer Service
Act of 1973, or

(v) Temporarily totally dsabled as octal lished by an
affidavit of a qualified physician, or unable to secure employ-
ment because I am provking care required by my dependent
who is so disabled;

(C) For a period not in excess of two (2) years-

(i) After I receive a baccalaureate or professional
degree during which time I am serving in an internship which
is required in order that I may receive professional recogni-
tion required to begin my professional practice or service, or

(ii) Serving in an internship or residency program
leading to a degree or certificate awarded by an institution of
higher education, a hospital or a health care facility that offers
postgraduate training;

(D) For a period not in excess of one (1) year during
which, if I am a mot..er or preschool age children, I have
entered or reentered the work force, and am being paid at a
rate which does not exceed $1.00 above the minimum hourly
wage established by section 6 of the Fair Labor Standards
Act of 1938;

(E) For a period not in excess of six months-

(i) That follows by six months or less of a period during
which I was enrolled as at least a half-time st, !dent at an
eligible institution; and
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(ii) During which lam pregnant, eating for my newborn
baby, or caring for a child immediately after he or she was
placed with me through adoption and I am neither attencting
an eligible institution of higher education nor gainfully em-
ployed; and

(F) During a six (6) month period immediately follow-
ing the expiration of any deferment provided in paragraphs
V1(1XA) through V1(1)(E).

(2) The Institution may, upon my written request, defer
my scheduled repayments if it determines that the deferment
is necessary to avoid a financial hardship for me. Interest,
however, will continue to accrue.

VII. Cancellation for Teaching

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 100 percent of the amount of this loan plus the interest
thereon cancelled if I perform service-

(A) As a full-time teacher in a public or other nonprofit
elementary or secondary school which isin the school ctistrict
of a local educational agency which is eligible in such year of
service for funds under Chapter I of the Education Consoli-
dation and Improvement Act of 1981, as amended, and
which has been designated by the Secretary (after consulta-
tion with each State Department of Education) in accordance
with the provisionsof section 465(a)(2) of the Act as a school
with a high concentration of students from low4nco me fami-
lies. An official Directory of designated low-income schools
is published annually by the Secretary.

(B) As a full-time teacher of handicapped children
(inducting those who are mentally retarded, hard of hearing,
deaf, speech and language impaired, visually handicapped,
seriously emotionally ctisturbed, orthopedically impaired, have
specific leaning disabilities, or are otherwise health-im-
paired children, who by reason thereof require special edu-
cation and related services) in a public or other nonprofit
elementary or secondary school system.

(2) A portion of this loan will be cancelled for each
completed year of teaching service at the following rates:

(A) 15 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelled for each of the first and second complete
academic years of that teaching service,

(B) 20 percent of the total principal amount pies
interest on the unpaid balance accruing during that year for
each of the third and fourth complete academic years of that
teaching service, aid

(C) 30 percent of the total principal amount plus
interest on the unpaid balance accruing during that year for
the fifth complete academic year of that teaching service.

VIII. Head Start Cancellation

(1) I understand that upon making a properly docu-
thented written request to the Lencting Institution, I am
entitled to have up to 100 percent of the amount of this loan
plus the interest thereon cancelled if I perform service as a
full-time staff member in a Head Start program if-
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(A) That Head Start program is operated for a period
which is comparable to a full school year in the locality, and

(B) My salary is not more than the salary of a compa-
rable employee of the local educational agency.

(2) This loan will be cancelled at the rate of 15 percent
of the total principal amount plus interest on the unpaid
balance accruing during that year for each complete school
year or the equivalent period of servim in a Head Start
program.

(3) Head Start is a preschool prIgram carried out
under the Head Start Act.

IX. Military Cancellation

(1) I understand that upon making a properly docu-
mented written request to the Lending Institution, I am
entitled to have up to 50 percent of the principal amount of
this loan plus the interest thereon cancelled if I serve as a
member of the Armed Forces of the United States in an area
of hostilities that qualifies for special pay under section 310
of Title 37 of the United States Code.

(2) This loan will be cancelled at the rate of 12 1/2
percent of the total principal amount plus interest on the
unpaid balance accruing during that year for each complete
year of such service.

X. Volunteer Service Cancellation

(1) I understand that upon making a properly docu-
mented request to the Lending Institution, I am entitled to
have up to 70 percent of the amount of this loan plus the
interest thereon cancelled if I perform service-

(A) As a volunteer under the Peace Corps Act; or

(B) As a volunteer under the Domestic Volunteer
Service Act of 1973.

(2) This loan will be cancelled at the following rates:

(A) 15 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelled for each of the first and second twelve-
month periods of volunteer service completed;

(B) 20 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelled for each of the third and fourth twelve-month
periods e volunteer service completed.

Xl. Death and Disability Cancellation

(1) In the event of my death, the total amount owed on
this loan will be cancelled.

(2) If I become totally and permanently disabled after
I receive this loan, the Institution will cancel the total amount
of this loan.

XII. Change in Name, Address, Telephone timber and
Social Security Number

I am responsible, and any endorser is responsible, for
informing the Institution of any change or chrnges in name,
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address, telephone number or Social Security number.

XIII. Late Charge

(1) The Institution will impose a late charge if-

(A) I do not make a scheduled payment when it is due,
and

(B) I do not submit to the Institution, on or before the
date on which payment is due, documentation that I qualify
for a defermeat or cancellation described in Articles VI, VII,
VIII, IX, X, and Xl of this agreement.

(2) No charge may exceed twenty (20) percent of my
monthly, bimonthly or quarterly payment

(3)(A) The Institution may-

(i) Add the late charge to the principal the day after the
scheduled repayment was due; or

(ii) Include it with the next scheduled repayment after
I have received notice of the late charge.

(B) If the Institution elects to add the assessed charge
to the outstanding principal of the loan, it must so inform me
before the due date of the next installment

XIV. Assignment

(1) This note may be assigned by the Institution only
to-

(A) The United States;

(B) Another institution upon my transfer to that institu-
tion if that institution is participating in this program; or

(C) Another institution approved by the Secretary.

(2) The provisions of this note that relate to the
Inst?artion shall, where appropriate, relate to an assignee.

XV. Prior Loans

I hereby certify that I have listed below all of the
Perkins Loans I have obtained at other institutions. (If no prior
loans have been received, state *None.")

SCHEDULE OF PERKINS LOANS AT OTHER
INSTITUTIONS

1

2

3

4

Amount Date Institution
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XVI. Schedule of Advances

The following amounts were advanced to me under
this loan agreement on the dates indicated:

1

2

3

4

Amount Date Signature
of borrower

NOTICE TO BORROWER: DO NOT SIGN THIS
NOTE BEFORE YOU READ IT. THE INSTITUTION MUST
SUPPLY A COPY OF THIS NOTE TO YOU AND ANY CO-
SIGNER.

[This notice is signed as a sealed instrument]

Signature [(seal)].

Date 19.

Permanent Aderess (Street or Box Number, City,
State, and Zip Code)

Social Security Number (borrower must provide)

The borrower and Institution shall execute this note
without security and without endorsement unless the bor-
row& is a minor and this note would not, under the law of the
State in which the Institution is located, create a binding
obligation. If the borrower is a minor and this note would not
therefore, be legally binding, the Institution shall require a
cosigner to this note:

I agree to repay all amounts due on this loan if the
borrower fails to do so in accordance with the terms of the
note.

Signature of cosigner [(seal)].

Date 19.

Permanent Address (treet or Box Number, City,
State, La Code)

(Authority: 20 U.S.C. 1087dd)

Appendix D-Prornissory Note-Direct Loan-
Less Than Halt-Time Student Borrower

Perkins Loan Program: Direct Loan

[Any bracketed clause or paragraph may be includad
at option of institution.]

1, promise to pay to (hereinafter called the
Institution) located at the sum of the amounts that are

advanced to me and encbrsed in the Schedule of Advances
set fotth below. I promise to pay all attorney's fees and other
reasonr.ble collection costs and charges necessary for the
collectiln of any amount not paid when due.

I further understand and agree that:

I. General

(1) Applicable Law. All sums advanced under thi s note
aro &awn from a fund created under Part E of Title IV of the
Ifgher Education Act of 1965, as amended, hereinafter
called the Act, and are subject to the Act and the Federal
Regulations issued under the Act. The term s of this note shall
be interpreted in accordance with the Act and Federal
Regulations, copies of which are to be kept by the Institution.

(2) Procedures for Receiving Deferment or Csocella-
tion. I understand that in order to receive a deferment or
cancellation, I must request the deferment or cancellation in
writing from the Institution, and must submit to the Institution
any documentafion required by the Institution to provide that
I qualify for the deferment or cancellation. I further under-
stand that if I am eligible for deferment or cancellation under
Articles VI through X, I am responsible for submitting the
appropriate requests on time. I further understand that I may
lose my deferment and cancellation benefits if I fail to file my
request on time.

II. Interest

Interest shall accrue from the beginning of the repay-
ment period and shall be at the ANNUAL PERCENTAGE
RATE OF FIVE PERCENT (5%) on the unpaid balance,
except that no interest shall accrue during any deferment
period described in paragraph VI(1).

III. Repayment

(1)(A) I promise to repay tho principal and the interest
which accrues on it to the Institution over a period beginning-

(i) On the date of the next schedIded installment
payment on any other outstanding loan made under the
Perkins Loan Program I have received; or,

(ii) If I have no other outstanding loans made under the
Perkins Loan Program, either nine months from the date this
loan is made, or, if the loan was made less than nine months
after I ceased at least half-time enrollment status, at the end
of that nine-month period.

(B) I understand that this repayment period shall end
10 years later, unless it is extenciud under paragraphs 111(4),
111(7), or VI(1), or shortened under paragraph 111(5).

(2) Upon my written request, the repayment period
may start on a date earlier than the one incficated in para-
graph 111(1).

(3)(A) I promise to repay the principal and interest
over the course of the repayment period in equal monthly,
bimonthly or quarterly installments, as determined by the
Institution. I understand that if my monthly payment for all ths
loans made to me by the Institaution is not a multiple of $5,
the Institution may round that payment to the next highest
dollar amount that is a multiple of $5.
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(B) Notwithstanding paragraph II1(3)(A), upon written
request, repayment may be made in graduated installments
in accordance with a schedule approved by the Secretary.

(4) Notwithstanding paragraph 111(1), if I qualify as a
low-income individual during the repayment period, the Insti-
Mon, upon my written request, may extend the repayment
period for up to an additional 10 years, and may adjust any
repayment schedule to reflect my income.

[(5)(A) If the monthly rate that would be established
under paragraph 111(1), or the total monthly repayment rate of
principal and interest on all my Direct, Defense and Perkins
Loans, including this loan, is less than $30 per month, I shall
repay the principal and interest on this laon at the rate of $30
per month (which includes both principal and interest).

(5)(B) If I have received Direct, Defense and Perkins
Loans from other institutions and the total monthly repay-
ment rate on those loans is less than $30, the $30 monthly
payment established under subparagraph 111(5)(A) includes
the amounts I owe on all my outtanding Direct, Defense and
Perkins Loans including those received from other institu-
tions. The amount of this $3C monthly payment that will be
applied to this loan will be the difference between $30 and the
total of 1,,e amounts owned at a monthly rate on my other
Direct, Defense and Perkins Loans.

(6) The Institution may permit me to pay less than the
rate of $30 per month for a period of not more than one year
where necessary to avoid hardship to me unless that action
would extend the repayment period in paragraph 111(1).]

(7) The Institution may, upon my written request,
reduce any scheduled repayment or extend the repayments
period indicated in paragraph 111(1), if, in its opinion, circum-
stances such as prolonged illness or unemployment, prevent
me from making the scheduled repayments. However, inter-
est shall continue to accrue.

IV. Prepayment

(1) I may, at my option and without penalty, prepay all
or any part of the principal, plus any accrued interest thereon,
at any time.

(2) If I repay more than the amount due for any
installment, the excess will be used to prepay principal
unless I designate it as an advance payment of the next
regular installment.

V. Default

(1) The Institution may, at its option, declare my loan
to be in default and may demand immediate payment of the
entire unpaid balance of the loan, including principal, inter-
est, late charge and collection costs, if-

(A) I do not make a scheduled payment when due
under the repayment schedule established by the Institution,
and

(B) I do not submit to the Institution, on or before the
date on which payment is due, documentation that I qualify
for a deferment or cancellation described in Articles, VI, VII,
VIII, IX and X of this agreement

(2) I understand that if 1 default on my loan, the

Institution may disclose that I have defaulted, along with
other relevant information, to credit bureau organizations.

(3) Further, I understand that if I default on my loan
and the loan is transferred to the Secretary for collection, the
Secretary may disclose that I have defaulted, along with
other relevant information, to credit bureau organizations.

(4) I understand that if I default on my loan, I will then
lose my right to defer repayments.

(5) I understand that after the Institution accelerates
the loan under paragraph V(1), 1 will then lose my right to
receive a cancellation of a portion of my loan for any teaching,
volunteer, or military service described in Articles VII, VIII and
IX, performed after the date of Institution accelerated the
loan.

(6) I understand that failure to pay this obligadon
under the terms agreed upon will prevent my obtaining
additional student financial aid authorized under Tide IV of
the Higher Education Act of 1965, as amended, until I have
made arrangements which are satisfactory to the Institution
or the Secretary regarding the repayment of the loan.

VI. Deferment

(1) 1 understand that upon making a properly docu-
mented written request to the Institution, I may defer making
scheduled installment payments, and will not be liable for any
interest that might otherwise accrue, during the following
periods:

(A) While I am enrolled and in attendance as at least
a half-time student at an institution of higher education or at
a comparable institution outside the United States approved
for this purpose by the Secretary.

(B) For a period of three (3) years during which 1 am-

(i) On full-time active duty as a member of the Armed
Forces of the United States (Army, Navy, Air Force, Marine
Corps, or Coast Guard) or an officer on full-time active duty
in the Commissioned Corps of the U.S. Public Health Serv-
ice.

(ii) In service as a volunteer under the Peace Corps
Act,

(iii) A volunteer under the Domestic Volunteer Service
Act of 1973 (ACTION programs),

(iv) A full-time volunteer in a tax-exempt organization
performing service comparable to the service performed in
the Peace Corps or under the Domestic Volunteer Service
Act of 1973, or

(v) Temporarily totally disabled as established by an
affidavit of a qualified physician, or unable to secure employ-
ment because I am providing care required by my spouse
who is so disabled;

(0) For a period not in excess of two (2) years after I
receive a baccalaureate or professional degree during which
time I am serving in an internship wnich is required in order
that I may receive professional recognition required to begin
my professional practice or service; and
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(D) During a six (6) month period following the expira-
tion of my deferment in paragraph VI(1)(A) through VI(1)(C).

(2) In addition, the Institution may permit me to defer
making scheduled installment payments if it determines that
the deferment is necessary to avoid a financial hardship for
me. I will be required to repay interest that accrues during this
period of deferment.

VII. Cancellation for Teaching

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 100 percent of the amount of this loan plus the interest
thereon cancelled if I perform service-

(A) As a full-time teacher in a public or other nonprofit
elementary or secondary school which is in the school &Vict
of a local educational agency which is eligible in such year of
service for funds under Chapter I of the Education Consoli-
dation aid Improvement Act of 1981, as amended, and
which has been designated by the Secretary (after consulta-
tion with each State Department of Education) in accordance
with the provisions of section 465(02) of the Act as a school
with a high concentration of students from low-income fami-
lies. An official Directory of designated low-income schools
is published annually by the Secretary.

(B) As a full-time teacher of handicapped children
(including those who are mentally retarded, hard of hearing,
deaf, speech and language impaired, visually handicapped,
seriously emotionally disturbed, o nhopedically i m p aired, have
special learning disabilities, or are otherwise health-impaired
children, who by reason thereof require special education
and related services) in a public or other nonprofit elementary
or secondary school system.

(2) A portion of this loan will be cancelled for each
completed year of teaching service at the folk wing rates:

(A) 15 percent of the total principal amount of the loan
plus interest on the unpaid balance accruing during that year
will be cancelled for each of the first and second complete
academic years of that teaching service,

(B) 20 percent of the total principal amount plus
interest on the unpaid balance accruing during that year for
each of the third and fourth complete academic years of that
teaching service, and

(C) 30 percent of the total principal amount plus
interest on the unpaid balance accruing during that year for
the fifth complete academic year of that teaching service.

VIII. Head Start Cancellation

(1) I understanding that upon making a properly
documented written request to the Institution, I am entitled to
have up to 100 percent of the amount of this loan plus the
interest thereon cancelled if I perform service as a full-time
staff member in a Head Start program if-

(A) That Head Start program is operated for a period
which is comparable to a full school year in the locality, and

(B) My salary is not more than the salaT J a on.mpa-
rable employee of the local educational agency.

(2) This loan will be cancelled at the rate of 15 percent
of the total principal amount plus interest on the unpaid
balance accruing during that year for each complete school
year or equivalent period of service in a Head start program.

(3) Head Stan is a preschool program carried out
under the Head Start Act.

IX. Military Cancellation

(1) I understand that upon making a properly docu-
mented written request to the Institution, I am entitled to have
up to 50 percent of the principal amount of this loan plus the
intereat thereon cancelled if I serve as a member of the
Armed Forces of the United States in an area of hostilities
that qualifies for special pay under section 310 of Title 37 of
the United States Code.

(2) This loan will be cancelled at the rato of 12 1/2
percent of the total principal amount plus interest on the
ur,paid balance for each complete year of such service.

X. Death and Disability Cancellation

(1) In the event of my death, the total amount owed on
this loan will be cancelled.

(2) If I become totally and permanently disabled after
I receive this loan, the Institution will cancel the total amount
of this loan.

Xl. Change in Name, Address, Telephone Number and
Social Security Number

I am responsible, and any endorser is responsible, for
informing the Inatitution of any change or changes in name,
address, telephone number or Social Security number.

XII. Late Charge

(1) The Institution will impose a late charge if-

(A) I do not make a scheduled payment when it is due,
and

(B) I do not submit to the Institution, on or before the
date on which payment is due, documentation that I qualify
for a deferment or cancellation described in Articles VI, VII,
VIII, IX, and X of this agreement.

(2) No charge may exceed twenty (20) percent of my
monthly, bimonthly or quarterly payment.

(3)(A) The Institution may-

(i) Add the late charge to the principal the day after the
r,cheduled re ayment was due; or

(ii) Include it with the next scheduled repayment after
I have received notice of the late charge.

(B) If the Institution elects to add the assessed charge
to the outstanding principal of the loan, it must so inform me
before the due date of the next installment.

XIII. Assignment

to-
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(A) The United States;

(B) Another institution upon my transfer to that institu-
tion if that institution is participating in this program; or

(C) Another institution approved by the Secretary.

(2) The provisions of this note that relate to the
Institution shall, where appropriate, relate to an assignee.

XIV. Prior Loans

I hereby certify that I have listed below all of the
Perkins Loans, National Direct Student Loans, and National
Defense Student Loans I have obtained at other institutions.
(If no prior loans have been received, state *None."

Schedule of Perkins Loans, National Direct Student Loans,
and National Defense Student Loans at Other institutions

Amount

2

3

Date Institution

XV. Schedule of Advances

The following amounts were advanced to me under
this loan agreement on the dates indicated:

1

2

3

4

Amount Date Signature
of borrower

NOTICE TO BORROWER: DO NOT SIGN THIS
NOTE BEFORE YOU READ IT. THE INSTITUTION MUST
SUPPLY A COPY OF THIS NOTE TO YOU AND ANY
COSIGNER.

[This note is signed as a sealed instrument.]

Sig natureRseal)].

Date-19.

Permanent Address (Street or Box Number, City,
State, and Zip Code)
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Social Security Number (borrower must provide)

The borrower and institution shall execute this note
without security and without endorsement unless the bor-
rower is a minor and this note would not, under the law of the
State in which the Institution is located, create a binding
obligation. If the borrower is a minor and this note would not,
therefore, be legally binding, the Institution shall require a
cosigner to this note:

I agree to repay all amounts due on this loan if the
borrower fails to do so in accordance with the terms of the
note.

Signature of CosignerRseal)].

Date-19.

Permanent Address (Street or Box Number, City,
State, Zip Code)

(Authority: 20 U.S.C. 1087dd)



Appendix E-Examples for Computing
Maximum Penalty Charges (6 Months Unpaid
Overdue Payments) on Direct Loans Made for
Periods of Enrollment Before January1, 1986

Note.-In the below table of examples, the Cumulative Maxi-
mum Subtotal line contains the maximum penalty charges
that can be assessed on an NDSL borrower for any given
installment that was missed on its due date. For example, if
three borrowers, all on different repayment schedules, owed
and missed their first installment payment on January 2 and
all three made their next payment on April 10, the maximum
penalty charges that could be assessed each individual
borrower would be as follows; $16 to the monthly repayment
schedule borrower; $9 to the bimonthly repayment schedule
borrower; and $18 to the quarterly repayment schedule
borrower.

Installment due dates-Missed payments
Separate
monItti
minim

Monthly repayment schedule Jan. 2 Feb. 2 Mar. 2 Apr. 2 May 2 June 2 penalty

dines

1st Past die installment $1 $1
2nd Past due installment $1 + $2 3
3rd Past die Listaltrent $3 + $2 5
4th Past die ingather* $5 + $2 7
5th Past die installment $7 +$2 9
6th Past die instalment $9 + $2 11

Cumulative maximum subtotals. 1 4 9 16 25 36

Blomonthly repayment schedule Irstallment due dates-Missed Separate
payments Wont*

=drum
PerialtY

Jan. 2 Mat 2 May 2 tharges

lst Past die installment $3 $3
2rKI Past due instalment $3 + $3 6
3rd Past die installment $5+ $3 9

Cumulative mitodmum subtotals 3 9 18

Quarterly repayment scheckile

lst Past cis instalment
2nd Pat due irstallmen

Cumulative nvximum abatis

Installment die ddes- Ssparate
Missed parents birnonthy

maxinim
PenatY

Jan. 2 Apr2 chsrges

$9 $6
$6+ $6 12

6 16
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Summary of Comments

Perkins Loan Program: Final Regulations,
November 30, 1987Comments and
Responses

Section 674.41 Due dfflgencegeneral requirements.

Comment: Several commenters disagreed with the proposal
that institutions be required to use the same collection
procedures to collect Perkins Loans that they use to collect
other institutional debts. Several commenters indicated that
the procedures used in collecting institutional debts should
not be used In collecting Perkins Loans because the stu-
dents may no longer be in school and because of the
specialized provisions in the Perkins Loan Program such as
deferment, postponement, and cancellaVon. Several corn-
mentors suggested that the determination as to which proce-
dures to use should be left to the Institution.

One commenter suggested that the regulations require the
withholdng of transcripts, grades, and further services re-
gardless of institutional practices.

Response:A change has been made. The Secretary agrees
with the commenters that using the same procedures to
collect Perkins Loan debts as are used to collet/ ether
Institutional debts may not be effective because of the
dissimilarities between the two debts. Therefore, the pro-
posal previously made in Sec. 674.41(a)(3) that the institu-
tion use those collection procedures to collect Perkins Loans
that it uses to collect other debts has been deleted. There is
no statutory mandate that institutions withhold academic
transcripts and other services; however, an institution may
adopt that practice as its institutional policy.

Comment: Several commenters stated that the regulations
should not mandate that all information be shared routinely
among offices of the institution. The commonters suggested
that institutional offices should be required to share Informa-
tion only as necessary to support billing and collection
functions, and that the word ''routinely* should be eliminated.

Response: A change has been made. The Secretary agrees
with the commenters and in order to reduce regulatory
burden, has reworded Sec. 674.41(c) to require institutional
offices to share information as necessary to support billing
and collection functions.

Comment: Several commenters believed that the proposed
rule required the irKtitution to share routinely current ad-
dresses obtained from the Internal Revenue Service (IRS)
skip-tracing s erviat They stated that these addresses should
hot be 'routinely shared" unless the lendng Insthution re-
ceives independmt verification of the address. Several
commenters, based on the same reading of the rules,
expressed concem that institutions that followed the rules as
written would incur penalties for misuse of IRS skip-tracing
Information.

Response: No change has been made. The regulations
required sharing of information In order to determine certain
information needed by the institution for its billing and collec-
tion functions. When arranging the exchange of Information
among its offices, the institution can readily Identify the
student without dsseminatin the address derived from IRS

reports. The regulation does not require the offices of the
institution to share information for any other purpose, and
neither authorizes nor permits &closure of information
derived from the IRS to components of the institution which
are not directly responsible for collecting Perkins Loan ac-
counts.

Comment: Many commenters supported the proposal In
Sire. 674.41(b) which drected the institution to attempt to
collect from the endorser after a borrower fails to respond to
the first overdue notice. Several of these commenters sug-
gested that collections from endorsers should begin 90 clays
after the final demand letter. Others felt that the regulations
should require endorsers on all loans unless the borrower is
over 21 years of age, thus making the endorser (usually a
parent) more aware of the responsibility that the student has
undertaken.

Many of the commenters raised concerns reganing the use
of an endorser on loans. Some of the concems were: the
extent to which the endorser is legally responsible for
payment; when the endorser should be required to repay the
debt; the amou nt to be repaid; and whethe r o r not all the steps
in the due dligence requirements should apply to the en-
dorser.

The majority of the commenters believed that the decision on
when an endorser should be required to make repayMents
should not be mandated early in the billing cycle, but should
be at the Institution's dscretion.

Response: A change has been made. Based on the com-
ments received, the Secretary has changed the regulation to
require the institution to bill the endorser after the borrower
fails to respond to the final demand letter rather than to the
first overdue notice. The Secretary believes that contact with
the endorser prior to the final demand letter Is not cost-
effective or appropriate because the borrower is the actual
recipient and beneficiary of the loan and should be held
primarily responsible for repayment to the extent possible.
However, by his or her endorsement, the endorser agreed to
be responsible for the amount advanced on the note if that
amount was not repaid by the borrower. The sample prom-
issory note contains no limitation on the endorser's promise
to pay the amount due on the note, and the institution must
therefore attempt at that point to collect from the endorser the
full amount then due from the borrower.

Section 674.42 Contact with the borrower.

Comment: Several commenters stated that some institutions
prepare a new promissory note with each advance to a
student, and providing students with copies of all notes at the
exit interview as required in Sec. 674.42(a)(3)(ii), would
needlessly duplicate paperwork.

Response: No change has been made. Borrowers may
frequently have lost earlier copies provided to them. The
Secretary believes that the burden of providing a borrower
with a copy of his or her promissory notes at the exit interview
is more than justified by the benefit derived from reinforcing
the Individual's awareness of the obligation to repay the debt

Comment: Several commenters opposed Sec.
674.42(a)(2)(vi) which states that an institution must dis-
close, at the exit interview, an explanation of any special
options the borrower may have for loan consolidation or other
refinancing of the loan and a statement that the borrower has
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the right to prepay all or part of the loans at any time without
penalty. The commenters were opposed to this &closure
requirement because they believed it is not the institution's
responsibility to make such information know to a borrower.
It is the belief of several commenters that institutions have no
control or direct involvement in these procedures, and there-
fore, run the risk of misinforming students.

Response: No change has been made. The requirement that
the institution explain any special options the borrower may
have for loan consofidation or other refinancing of the loan
and the borrower's right to prepay all or part of the loans at
any time without penalty is mandated by Section 463A of the
Higher Education Act of 1965, as amended (HEA).

Comment: One commenter stated that it appears that the
Secretary has nu statutory authority for requiring that institu-
tions provide, during the exit interview, &closure informa-
tion required under the Student Loan Consolidation and
Technical Amendments Act of 1983 (Pub. L 98-79). The
statute provides only that this information must be &closed
*prior to the start of the repayment period."

Response:No change has been made. Although the statute
does not specifically require disclosure of this information to
the borrower during the exit interview, it does require disclo-
sure prior to the start of the repayment period. The Secretary
concludes that providing this information during the exit
interview is well suited to protect the Government's interest
in securing repayment of the loans. This forum provides a
suitable opportunity for the debtor to raise questions regard-
ing the debt and receive an individualized response on that
basis, and plainly falls within the Secretarys authority to
adopt requirements necessary to protect the Fund against
unreasonaz :isk of loss.

Comment: One ammenter suggested that the scope of the
exit interview be expanded further to include information on
(1) possible assignment of the notes to the Department, (2)
an institution's option to deny deferment when forms are not
filed on a timely basis, and (3) the Department's use of IRS
Federal refund tax offset.

Response: No change has been made. At the exit interview,
the institution must provide the borrower with a copy of the
promissory note. The model promissory notes published as
Appendices to Part 674 explain that notes may be assigned
to the Department, and that the institution may deny si
deferment if it is not requested in a timely manner. Because
the Federal tax refund offset program is still a pilot program,
the Secretary does not believe that the institution should be
required to notify the borrower of this collection tool at this
time.

Comment: Several commenters suggested deleting Sec.
674 42(b)(2)(iii) which instructs an institution to contact a
borrower with a nine-month grace period a third time at 240
days after the commencement of the grace period, because
they believed that a third contact during the grace period
would not encourage repayments. The commenters be-
lieved that a third notice would only serve to confuse a
borrower who has begun repayment on a six-month grace
period loan.

Several commenters recommended that the regulations
require the institution to mail the second grace-period notice
180 days, instead of 150 days, after the commencement of
the grace period in order to make the second notice corre-

spond with the end of the grace period on six-month grace
period loans and to space the notices on nine-month grace
period loans more evenly. In addition, the commenters
believed that the requirement to notify the borrower of the
total amount to be repaid over the life of the loan in the first
contact at 90 days should be deleted because it only repeats
information provided the borrowe in the exit interview.

Response: No change has been rnede. The grace period
notifications were developed to ersure that the institution
zegularly communicates with the bcrrower before repayment
is due to begin, in order to maintain contact with the borro.ver
and ensure that the borrower understands his or her rights
an d re sponsibilities and therefore begins re paym e n tor applies
for appropriate deferment or cancellation benefits in a timely
manner. The Secretary does not agree that the borrower
should be sent the second grace period notification at the end
of the grace period, as the purposes of the notice would not
be served.

The spacing of the notificaSons was also established in order
to limit institutional burden. In the ease of a borrower with a
six-month grace period, the borrower must be contacted
twice during the grace period. The first notice, 9C days after
the st... of the grace period, serves as a useful reminder to
the borrower of the responsibilities associated with the loan,
including the duty to provide the institution With a current
address. The second notice, 150 days into that period, is a
second reminder timed to coincide with the billing notice
required 30 days before the first payment is due. Sec.
674.43(a).

In the case of a borrower with a nine-month grace period, the
borrower must be contacted three times during the grace
period: 90 days, 160 oays, and 240 days after commence-
ment of the grace period. As with six-month grace period
loan, the last notice is timed to coincide with the initial 30 day
billing notice. Further, the 150 day notices may be combined
for those borrowers who have loans with both six-month and
nine-month grace periods. For those borrowers with both a
six-month and a nine-month grace period loan, moreover,
the institution should be able, in the second (150 day) and
ti.ird (240 day) contact letters, to explain clearly the differ-
ence in repayment obligations on the two kinds of loans and
eliminate the confusion hypothesized by the commenter.

Section 674.43 Billing procedures.

Comment: Several commenters opposed deleting the re-
quirement that the institution maintain a list of borrowers with
overdue payments, updated monthly. The commenters stated
that institutions are required to maintain information on
overdue accounts in the general conduct of lending activity.

Response: No change has been made. The Secretary Is
seeking to reduce regulatory burden where possible, and
therefore has deleted the requirement to maintain a list of
borrowers with overdue payments. The institution may main-
tain such a list if it so desires.

Comment: Many commenters objected to changing the
current requirement that the institution send a statement of
account thirty days and ten days, respectively, bc. 'ore the first
payment due date and all subsequent due dates to tho
proposed thirty-day and fifteen-day notices of the repayment
schedule because the change would require complete repro-
gramming of their entire current billing system.
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Response: No change has been made. The thirty-day notice
required before the first payment is due is the last notice
required in the grace period and repesents no change. Based
on his experience, the Secretary conciudes that a fifteen-day
notice allows the borrower a more adequate response time
than the current ten-day notice, and thls justifies the initial
costs of changing billing sistems. Moreover, the institution
can avoid this burden by using a coupon payment method.

Comment: Many commenters opposed the proposed rule
which would require the institution to send final demand
letters by certified mail.

Response: A change has been made. The Secretary con-
curs with tre commenters and has deleted the requirement
for use of certified mail for final demand letters.

Comment: Many commenters opposed the requirement that
the debtor be given thirty days written advance notice before
a defaulted loan is accelerated. These commenters stated
that, in their opinion, the borrower would have already been
given sufficient time to pay before the loan reached the point
of acceleration. They also stated that a thirty-day response
time would liot convey an urgent need to contact the lender.

Response: No change has been made. Acceleration marks
a serious stage of delinquency: after acceleration, cancella-
tion rights lapse, and en' -ircem ent action begins. This proce-
dure assures that the date of th acceleration coincides with
the deadline for response to the final demand letter, and
gives the instituflon additional flexibility to handle debtors
who demonstrate some desire to avoid theseconsequences.
The thirty-day advance notice allows the borrower one last
chance to respond with sufficient payments to bring hisor her
account cun ant, or arrange a satisfactory new repayment
agreement with the institution. Moreover, because the insti-
tution can promptly send a final demand letter and notice of
intent to accelerate to a debtor who has hidicated unwilling-
ness to cooperate in the past, Sec. 674.43(d)(1 j, use of a 30-
day warning periud before acceleration will not necessarily
delay collection action against these debbrs.

Comment: One commenter suggested that the regulations
specify when and under what conditions an institution may
accelerate a loan.

Response: A change has been made. Section 674.31 states
that an institution may demand immediate repayment of the
entire loan (including any late charges and accrued interest)
if the borrower fails to make a scheduled repayment on time
or to file for deferment or cancellation on time. Therefore, for
clarification, the Secrstary has expanded Sec. 674.43(e) to
include a reference to Sec. 674.31. The paragraph has also
been expanded to provide for a written notice informing the
borrower of the acceleration date.

Comment: One commenter urged th.. Secretary not to re-
quire an institution to accelerate a loan where a debtor does
not respond satisfactorily to the final demand letter, if accel-
eration would cause the amount then due to be greater than
the jurisdictional limit imposed by a small claims court in
which the institution intends to enforce the debt.

Response: The comment presents a good collection tactic,
and no change is necessary to permit use of this tactic. The
final rule does not require acceleration at any particular point
in the institution's collection process.

Comment: Many commenters objected to the proposed
requirement of a telephone contact in the billing procedures.
The commenters stated that this proposal was contradictory
to the intent of reducing cost and burden, and that it merely
moves the phone call from the collections to billing cycle.
They objected on the basis of cost-effectiveness, citing long
distance charges and staff time. One of the commenters
stated that billing staff who process routine accounts are not
trained to be collection personnel.

Response: No change has been made. Department experi-
ence with collecting student loans has proven that telephone
contact with the borrower is a highly effective method of
collection. Tha Secretary believes that if this contact is
required prior to beginning the more co...ly collection proce-
dures, the necessity for taking further action may be elimi-
nated.

Cortiment: Numerous commenters objected to the proposed
requirernentthattheinstitution deposit funds collectedthrouoh
billing (Sec. 674.43), collection (Sec. 674.45), and litigation
procedures (Sec. 674.46) in an insured interest-bearing
account. Many of the commenters stated that their institu-
tions were required by the Treasurer of the State to depost all
institutional funds to the State Treasuere's account These
funds are then invested by the Treasurer and become part of
the State's General Fund. The commenters stated that none
of the interest earned on such deposits accrues to the
institution.

Response: No change has been made. Neither the statute
nor the Perkins Loan regulations prescribe the location of
accounts into which Perkins Loan funds are to be deposited,
and neither bars their deposit in a State-administered ac-
count. Although this comment was apparently prompted by
the requirement that institutions deposit fund. L. lterest-
generating accounts, it describes a practice which is in direct
violation of the specific statutory requirement in 463(a)(2)(E)
of the HEA that many earnings of the funds* be deposited by
the institution in the Fund. An institution that participates in
the Perkins Loan orogram has received Federal funds from
the Department on the basis of its agreement to administer
those funds, loans made from them, collections from those
bans, and any earnings on the funds in accordance with the
statute and regulations. The institution, therefore, is respon-
sit:le for depositing these earnings into the Fund, and under
current law, without regard to this new regulatory require-
ment, is liable for any earnings by any party on those funds
that are not deposited into the Fund. No provision of State law
excuses the institution from responsibility for compliance
with the agreement with ED and the statutory requirements
it incorporates, and no provision of Federal law exempts such
institutons from accountability for oarnings not credited to
the Fund.

Comment: Several commenters objected to depositing funds
into interest-bearing accounts because the institutions rarely
have any sizable Lalance in their Fund. These commenters
expressed the concern that if they are required to keep funds
in interest-bearing accounts, the banks will charge service
fees and require that they keep compensating or minimum
balances. At present, many banks do not require institutions
to keep compensating balances, nor are they being charged
service fees for those accounts.

Response: A change has been made. The Secretary contin-
ues to believes that an innitution should use the same
diligence in maximizing its return for the Fund as it would be
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expected te use on its own funds, and that this sfiligence
requires constant comparation of charges and interest rates
paid by competing financial institutions in order to find those
which meet the needs of the Fund at the lowest net cost
However, to defray those costs, the Secretary has revised
Sec. 674.8(a)(5) te require the institution te deposit inte the
Fund only the net earnings on Fund assets in these interest-
bearing accounts and te offset bank charges against interest
earnings.

Section 674.44 Address searches.

Comment: Many commenters remarked that use of the
Department's skip-tracing service te bcate borrowers would
cause considersble delay and questioned whether institu-
tions had to wait for results before Laginning skip-tracing
efforts as required in Sec. 674.44(b). One commenter sug-
gested that skip-tracing should be done by either an institu-
tion or commercial firm. Other commenters stated that the
proposal was, in their view, redundant, overly expensive and
largely nonproductive.

Response: No change has bee-. made. There is no cost to
the Fund to use the Department s skip-tracing services. The
Secretary considers the Department's turnaround time of
four to six weeks te be reasonable and effective. Commercial
skip-tracing costs are chargeable te the Fund; if a borrower
can be located by use of the Department's skip-tracing serv-
ice, those costs need not be incurred. Therefore, an institu-
tion is required to use the Department's free service before
proceeding to the steps in Sec. 674.44(b), because use of
this free service may spare adcfitional charge te the Fund.

Comment: Several commenters expressed concern that
requiring institutions request an address corrention from
the U.S. Postal Service would be costly and ineffective. The
commenters questioned whether the U.S. Postal Service is
prepared to respond to all these requests and help defray the
costs.

Response: A change has been made. Proposed prragraph
(a)(3) regarding requests for an address correction from the
U.S. Postal Service has been deleted. However, an institu-
tion is not prohibited from using this practice if the instir,tion
determines it to be an effective ccllection tool.

Comment: Many commenters suggested that reviewing ale-
phone directories should be an institutional option, because
small institutions with limited resources would not be able to
corn plywith this proposal. They stated th at institutions should
be allowed to employ their own procedures. The commen-
ters stated that if the telephone number is unlisted, the
operator will not release any information. Directories are
often out of date. One commenter suggested that the regu-
lations say "telephone directories or inquiries of information
operators '? The commenters also suggested that com-
pliance with Sec. 674.44(b) should be an aliernative, rather
than an addition te, compliance with Sec. 674.44(a).

Response: A change has been made The Secretary agrees
with commenters regarding the need for an institution to
retain flexibility to use directories or directory assistance to
locate a borrower. Therefore, Sec. 674.44(a)(2) has been
changed to allow for institutional discretior,. These regula-
tions do not preclude institutions from employing their own
procedures; however, Departmental experience with the
collection of assigned loans shows that the steps proposed
in this section are effective tools for locating the borrower.

7-48

Comment: Several commenters suggested that the regula-
ticns should state that an address search should begin as
soon as the fiat piece of returned mail is received, and that
Sec. 674.44(a) be revised to read as follows: If mail sent te
a borrower is returned undelivered (other than unclaimed
certified mail), an institution shall take steps te locate the
borrower?

Response:A change has been made. The words 'other than
unclaimed mail' have been added te clarify the intent of the
rule.

Comment Many commenters opposed the prcposal that an
institution shall make reasonable attempts te locate the
borrower at least twice a year until litigation procedures to
collect would be barred under the statute of limitions. Many
of these commenters questioned whether institutions would
be required te maintain skip-tracing activities after the notes
have been assigned te the United States and also if these
propesed rules preclude notes from being assigned or writ-
ten-off until the statute of limitations has expired. Several of
these commenters =cid that it is not a good practice to tie
any collection procedure te the statute of limitations, espe-
cially when other sections of the regulations governing this
program require that institutions prove due diligence prior te
assignment Two of these commenters suggested the
paragraph be rewritten as follows:"The institution shall make
reasonable attempts to locate the borrower at least twice a
year until the account is written-off or assigned.' Response:
A change has been made. The Secretary has rewritten, for
clarity, the language in proposed Sec. 674.44(d). By assign-
ing a properly-executed note to the Department, an institu-
tion relinquishes all rights and responsibilities for the loan,
except as otherwise provided in Sec. 674.50. No further
address search is required by the institution.

Section 674.45 Collection procedures.

Comment: Several commenters questioned why the regula-
tions require a telephone contact as a part of the billing
process rather than as part of the collection proc- Aires. A
few commenters opposed theproposal to delete a require-
ment of telephone contact as part of the collection process
because they saw it as a valuable collection tool to persen-
alin the contact and felt it provided a way to determine the
proper course of t, 'we action.

Response: No change has been made. Institutions are free
to continue to make telephone contacts during the collection
process; however, because this can be an effective means
of restoring a borrower to current repayment status, the
Secretary has determined that this personal t. Intact is nec-
essary during the billing process, before the institution be-
gins more costly collection procedures.

Comment: Many commenters were opposed to the require-
ment to report borrowers to credit bureaus. These commen-
ters suggested that the only time information on a borrowers
account should be reported is at the time of legal action or
upon assigrenent of the note to the United States. The
commenters felt that this proposal could prove very damag-
ing to the student if information is net arcurately reported, or
if timely reports are not filed immediately re n payment,
subjecting the lending institution to iiability fer damages. A
few commenters stated that paperwork and the regulatory
burden would be increased. Several commenters believPd
that no statute authorizes repotting to credit bureaus, and

8 0



that the Family Educational Rights and Privacy Act of 1974
(Pub. L 93-579) might preclude disclosure without a stu-
dents written consent Many commenters opposed the
reporting to erect bureaus if the costs are not chargeable to
the Fund. Commenters stated that this proposal could be
costly to institutionsas much as $555 per year/per institu-
tion for membership costs.

Response: No chaege has been made. The Secretary has
interpreted the Family Educational Rights and Privacy Act of
1974 and its implementing regulations, especially 34 CFR
99.31(a)(4)(iv), to permit reporting delinquent or defaulted
loans to =edit bureaus without the borrowers consent An
institution that wishes to report other loans to emit bureaus
could do so only with the consent of the borrower. The
Departments experience with this reporting has demon-
strated that it is a relatively inexpensive yet effective collec-
tion tool. Moreover, the rule has been revised to clarify that
the institution is to assess the cost of reporting the debt to a
credit bureau against the debtor as with any other collection
costs, and that such costs, if not paid by the debtor, can be
charged to the Fund.

Comment. Some commenters questioned whether the term
"account status" in Sec. 674.45(b)(2) referred to the amount
of the outstancAng balance as affected by each payment
made, or to the account as either outstancting or paid in full.
One commenter stated that there is no legal requirement for
monthly updating, and that this practice would be burden-
some to the schoolespecially those with manual opera-
tions.

Response: A change has been made. The Secretary has
expanded Sec. 674.45(b)(2) to require the institution to
report any changes in account status according to the
reporting procedures of the credit bureaus to which the
institution reported the debt

Comment: Many commenters opposed the Department's
proposal that a collernion firm be permitted to retain a
defaulted borrowers account for only nine months. The
commenters felt that the institution should decide the period
allowed the firm to collect the account, and believed that nine
months was too short a time. The commenters also felt that
this restraint will inurease regulatory burden. A few other
commenters suggested that each loan should be considered
separately, and the Department should not hamper the
institution's ability to deal with agencies.

Response: A change has been made. The Secretary has
extended this period to 12 months to reduce regu:atory bur-
den, but based on the extensive experience of the Depart-
ment with the use of collection agencies on defaulted loans,
the Secretary continues to considth h time limit to be an
essential incentive to diligent collection action.

Comment: Several commenters recommended that a sec-
ond effort not be required when it is the judgment of the
institution that litigation is appropriate.

Response: A change has been made. An institution may
proceed to litigate to collect an account which it has not been
able to recover through a first level collection effort through
a collection firm, or through use of Its own personnel.

Comment: Many commenters noted that the terminology
"significantly more intensive effort" as used in Sec.
674.45(c)(1), is not definea Many of these commenters said

it was con'Jsing and that it should be defined or deleted.

Response:A change has been made. The Secretary agrees
with the commenters and has deleted this phrase from Sec.
674.45(c)(1). Section 674.46 Litigation procedures.

Comment: Some commenters expressed concern over the
Departments suggestion in the preamble to the proposed
rule that institutions pursue litigation by filing a Cia:111 in small
claims court. These commenters were of the opinion that the
fir.ng of a claim in small claims court would be costly and
unproductive. Some commenters believed that not all States
have small dans courts. A few commenters suggested that
the Secretary use the following regulatory language: 'use
court of appropriate jurisctiction, only when practical for the
institution.'

Response: No change has been made. When all other efforts
fail and the account meets the con di dons in Sec. 674.46(a)(1),
the institution is required to litigate. The proposed regulations
did not require use of any particular kind of court; the use of
small claims court is encouraged, but not mandated by
regulation.

Comn.ent: Many commenters opposed the proposal to sue
the borrower if the outstanding principal and interest on all of
the borrowers Pericins Loans held by that institution ismore
than $200. These commenters felt that it would not be cost-
effective to pursue accounts this small, and that the minimum
amount should be much higher. The comnienters noted that
some institutions are required to use State legal services that
will not accept for collection accounts with balances under
$500; also, the current level of legal fees ctiscourages the
pursuit of such small amounts. Other commenters ques-
tioned whether it was cost-effective to fitigate small accounts
as required in the proposed rule, and recommended thr,t the
minimum amount of accounts which must be litigated be
raised from $200 to $700.

Response: No change has been made. The Secretary con-
tinues to believe that the requirement in the proposed rule
that institutions litigate those accounts of more than $200
which meet the requirements of Sec. 674.46(a) is a realistic
and cost-effective collection criterion. Several factors enter
into this analysis of cost-effectiveness. The first of these,
although not specifically addressed in the rule, is the deter-
rent value of an aggressive collection posture dem onsa ated
through predictable resort to litigation. Second, litigation is
cost-effective if used only where there is a reasonable
prospect that the debtor has assets or earnings sufficient to
satisfy a judgment The proposed rule, like current regula-
tions, requires litigation only in cases in which recovery of the
amount owed, including costs, is feasible. Third, litigation is
cost-effective to the extent that the costs of litigation are
passed along to the borrower sand do not unreasonably
negate the value to the Fund of the judgment or unduly tax
institutional resources to achieve that judgment.

Litigation costs fall into two categories, for purposes of
analysis under the HEA: attorneys fees and collection costs.
The latter is not defined is the statute, but logically includes
thoss costs incurred in attempting collection, including court
ccsts such as filing fees, service costs, witness fees, if any,
and similar expenses wnich are not inciuded in the fees
charged by attorneys. Regardless of limitations on assess-
ment of stPth costs under State law, section 484A of the HEA
permits the institution to recover those costs, if reasonable,
from the debtor. Since these costs are included within the
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judgment to be taken against a debtor, Sec. 674.46(a) (1)(di)
and (2) require the institution to initiate suit rimy against a
debtor from whom the institution can collect Vmajor portion*
of that judgment debt, inckicing costs. Attorney fees are not
commonly understood to fall within the phrase *costs* lr
*collection costs,' and therefore, Federal law does not create
a new rule authorizing their recovery, which Is usually permit-
ted only where the debtor has agreed to pay them. The
Department has included such a provision as an option in the
model promissory noto published since 1977, and has re-
quired litigation on particular categories of accounts since
the Argust 13, 1979 NDSL regulations. Institutions that
wished to pass this cost on to the debtor have had ample
opportunity to develop promissory notes which included this
provision. The Secretary concludes from the Department's
program experience that many, if not most, of the institutions
participating in the Perkins Lean Program now have these
provisions in their notes, and can pass on to the debtor the
full cost of attorneys fees incurred to collect the debt. Be-
cause the final rule requires the institution to sue only those
debtors with resources to satisfy a major portion of judg-
ments which should include the full amount of *hose very
costs which the institution might otherwise have to absorb,
for this majority of accounts, litigation of small balance
accounts will be cost-effective on those accounts which must
be litigated under Sec. 674.46(a) (1) and (2).

The question of cost-effectiveness therefore becomes a real
issue only with regard to the collection of those promissory
notes which do not authorize the recovery of attorney fees.
In thoar cases, institutions must use either Fund assets or
institutional funds, or both, to pay attorney fees. The final rule
requires litigation of only those accounts on which the ex-
pected cost of litigation, including attomeys fees, does not
exceed recovery in the judgment; the minimum amount of
such a recovery, under the final rule, is $200. Where attorney
fees would exceed recovery in the judgment, litigation is not
required; but even where, on small balance accounts, the
attorneys fees might consume a substantial part of the
recovery, the institution's burden is still quite limited. Under
Sec. 674.47(e)(5), thcr institution may charge against the
Fund, attorney fees in an amount up to one-half the judg-
ment, and will therefore be responsible only for fees tharsd
over that limit on these small accounts. The Secretary
considers the benefits derived from deterrent effect of litiga-
tion sufficient to warrant both the use of the Fund assets for
these attorney fees, and the requirement that the institution,
where necessary, pay any remainder not chargeable to the
Fund. Moreover, as more than one commenter noted, the
threat of immediate litigation, when made by counsel, can
result in repayments withoutadditional ants, making referral
of even these small balance accounts for litigation a cost-
effective procedure. Any consideration of the cost-effective-
ness of litigating small balance Perkins Loan accounts must
recognize that many jurisdictions have small claims courts
in which aeditors may pursue small balance accounts with
or without attorney representations. Many commenters
acknowledged extensive and successful use of these courts.
The Secretary recognizes that not all jurisdictions have such
courts, and that institutions not located in the jurisdiction in
which the debtor can be served with process may not be able
conveniently and economically Uo use a small claims court in
that jurisdiction. However, the wide availability of this collec-
tion tool for many in stitutions can be reasonably expected to
reduce the number of instances in which payment of attorney
fees must be made from the Fund or institutional resources.

Comment: Some commenters stated their belief that they

would have difficulty securing counsel to litigate small ac-
counts on which the proposed rule would require them to sue.

Response: No change has been made. Lawyers commonly
charge for collection litigation on a contingent-fee basis,
under which the attorney agrees to be compensated only
from amounts received in successful litigation, usually in an
amount equal to 30 or AO percent of the debt received. The
Secreftry recognizes Mut an institution may not be able to
secure counsel willing to handle a single, or even a few, low
balance accounts on a contingent-fee basis at rates similar
to those commonly used on larger accounts, but for several
reasons ikes not believe that this warrants changing the
rule. Frrst, in those instances in which the institution retains
counsel to handle significant numbers of accounts, it should
attempt to negotiate a countingent-fee arrangement which
commits the law firm to accept referrals of a certain number
of small-balance accounts at reasonable fee rates in consid-
eration of the number and size of the other accounts ex-
pected to be referred by that institution. Secondly, the rule
requires institutions to refer accounts for litigation only where
the expected recovety exceeds the costs of litigation. If an
institution were unable to secure counsel to litigate a small-
balance account under a contingent-fee arrangement, the
institution would then determine whether such accounts
could be referred on an houdy-rate reimbursement basis. If
the intlitution reasonably determines that the expected cost
oflitigation, based on estimates of attorney fees on an hourly-
rate basis, would exhaust the amount which can be recov-
ered under a judgment, then the institution, under Sec.
674.46(a)(1)(v), is not required to litigate that account. As
discussed in an eadier response, this consideration would
ordinarily apply mostly to those accounts which are based on
notes that do not authorize the assessment of attorney fees
against the borrower. Comment: Several commenters sug-
gested thast the reference to referrals in proposed Sec.
674.46(c)(1) should be rewritten as it may be misinterpreted
to mean that the Department is reinstating the referral
procedures.

Response: No change has been made. As stated in the
Preamble, the referral procedure has not been implemented
by the Secretary at this time. It remains in the final regulations
in Sec. 674.46(d)(2) as an optional activity should the Secre-
tary reinstate it at a later date.

Comment: Two commenters questioned whether pronosed
Sec. 674.46(c)(2) permitted an institution not to litigao and
still assign the note to the United States.

Response: As clarified in Sec. 674.50(a), the final rule
requires litigation on an account before assignment in those
cases in which litigation would otherwise have been man-
dated. The institution must follow tha procedures set forth in
Secs. 674.41 through 674.46 before assignment of the note
to the United States.

Comment: Several commenters suggested that Sec.
674.46(a)(1)(iv) concerning suing *he borrower when he or
she has a known legal cl3fense be deleted. The commenters
stated that it would not be cost-effective for an inrtitution to
sue in situations where a known legal defense exists.

Response: A change has been made. The Secretary does
not require the institution to initiate suit in those cases in
which the institution has good reason to believe that the
debtor can establish a m. .torious legal or factut defense to
the obligation. Where the institution determines that a partial
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defense may be established, the determinations required in
this section regardng the cost of litigation compared to
recovery must be based on the amount of the enforceable
portion of the obligation.

In some instances, the defense identifiedmay be based on
facts over which the institution has no control, such as the
expiration of the statute of limitations with regard to a debtor
whom the institution has been unable to locate, despite
recurring and bona fide attempts, until more than six years
after the debtor defaulted. (Note: Pursuant to section 484Aof
the HEA, institutions are now entitled to at least a six-year
limitation period within which to bring suit against a Perkins
Loan or NDSL defaulter, regardless of any State law which
would esmblish a shorter period; State law may, however,
provide for periods greater than six years. This provision
assures that at least a Federal minimum applies to all NDSLs
and Perkins Loans, inducing those made before thedate on
which section 484A was enacted.)

In other cases, the institution may be responsible for the
defense available to the borrower, for example, when the
other conditions of Sec. 674.46(a) are met, but the periodof
limitation has run with regard to a loan which the institution
has not attempted suit in a timely manner, the Secretary does
not require the institution to attempt litigation. However, in
such cases, the institution has failed to enforce properly an
obligation which it was responsible to collect. The Secretary
considers me institution liable for the loss caused to the Fund
by that or any other action or omission which bars the
institution from securing a judgment for the full amount
outstanding on a loan which m et the other conations inSec.
674.46(a). The institution is similarly liable for losses caused
to the Fund by acts or omissions in the past that prevent
successful litigation at present; for example, an institution
that rid not sue a defaulter is liable for the loss to the Fund
on that loan if the debtor later leaves the State and cannot be
located unless the institution demonstrates that when the
debtor was able to be served with process, litigation would
not have been successful, and therefore, that itwas not then
required to litigate the account.

Comment: Two commenters suggested that institutions not
sue for small amounts but be allowed to use an offset of
Federal income tax refunds by the Internal Revenue Service.

Response: No change has been made. The tax refund offset
program is presently authorized only through 1987, and
Congress has not yet taken any action to extend this pro-
gram. In addition, under 31 U.S.C. 3720A, only Federal
agencies may refer debts to the IRS for collection by offset;
as presently interpreted, the statute permits such referrals
only after Perkins Loan notes have been assigned to the
United States.

SeutIon 674.47 Costs chargeable to the Fund

Comment: Several commenters requested more clarification
on the word 'actual" as used in Sec. 674.47(a)(1)(ii). They
cite raat difficulty in individualizing borrowers' accounts in
this ppicess.

Response: A change has been made. As explained in Sec.
674.43(b)(3) and 674.45(0)(2), the institution may assess
late charges and collection costs based on either the actual
costs of actions taken on the particular account, or on
average costs. Therefore, individualized recorclkeeping is
not necessarily required, but documentation must be re-

Mined to support the determination in either case.

Comment: Many commenters were opposed to institutions
being limited to chrging the Fund an amount not to exceed
625 for each succez.sful address search for a borrower. The
commenters believed that instead of an amount being cited
in the mutations, the regulations should say 'reasonable."
A few of these commenters were opposed to using the word
°successful on grounds of not knowing whether an address
search would be successful or unsuccessful until the search
is completed. These same commenter felt that costs for
unsuccessful searches should also be chargeable to the
Fund.

Response: A change has been made. Based on comments
received, the Secretary has decided that an institution may
charge the Fund a *reasonable amount" for each successful
address search rather than the proposed $25. It is not the
Secretary's intention to mandate the kind of skip-tracing
service an institution can employ, or to limit the kind of
compensation arrangement reached between the services
and the institutions. The institution may limit its costs by using
a contingent fee agreement with the contractor.

Comment: A number of commenters opposed the require-
ment to assess collection costs against the borrower. Many
of these cznimenters recommended that assessment of
collection costs be an option of the institution to use as a
negotiating tool. Other commenters opposed this rule, citing
a possible conflict with the Fair Debt Collection Practices Act
(Pub. L 95-109), State laws prohibiting this practice, potea-
tial negative public relations witli alumni, and conflicting
language in the promissory note.

Response:A change has been made. The Secretary contin-
ues to believe that, to the extent possible. the institution
should shift the burden of collection costs from the institution
and from the taxpayer to the defaulting borrower. However,
the Secretary agrees with the comm .ters' agrument that
the ability to waive some or all collection costs is a valuable
collection tool, and he has motfified the rule to comply with
this comment. limier Sec. 674.47(d), the institution may
waive collection from the borrower of the same percentage
of the accrued collection costs as Mat percentage of the
outstanding balance then due on the account that the debtor
repays within thirty days of the date the debtor enters into a
repayment agreement with the institution. Thus, if the debtor
and the institution reach a written repayment agreement, and
the debtor repays one-half of the outstanding principal and
interest balance then due on as delinquent or defaulted loan
within thirty days of the date of that agreement, the institution
may waive the collection of one-K.If of the collection costs
that have accrued on the account through the date of that
payment; paymint in full can permit a full waiver of collection
costs. To the extent that these accrued costs have been
waived under this rule, the institution may ctorge them
against the Fund, subject to the limitations otherwise appli-
cable under Sec. 674.47.

The Secretary recognizes that some promissory notes may
not include language regarding the assessment of collection
costs. As discussed in an earlier comment, the omission of
such a provision does not prevent the institution from assess-
ing such costs because the imposition of these costs, unlike
attorney fees, is authorized by section 484A ot the HEA, as
added by section 16033of the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA), for all loans. The
Secretary has revised the language of the suggested prom-
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issory note to clarify that the borrower is liable for collection
costs.

Although some commenters cited adverse alumni reaction
as a reason for not assessing collection costs, it is not at all
clear why this factor deserves serious con side ratio n. Wh e ter
the alumni approve this collection practice is at this point no
longer a controlling consideration; by accepting a fiduciary
responsibility over these Perkins Loan funds, the institution
bound itself to pursue enforcement of these debts without
regard to whether such action may at times impair its own
self-interest. Moreover, the rule has been revised to pemiit
waiver of collection costs for those alumni who demonstrate
a good-faith effective effort to cure a past default.

As previously noted, section 484A of the HEA authorizes the
institution to assess collection costs against the borrower
without regard to the provisions of State law. This assess-
ment of collection cost against 'the bonower does not conflict
with requirements of the Fair Debt Collection Practices Act
(FDCPA) as suggested by a commenter. Section 808 of the
FDCPA prohibits a third-party collecting a debt on behalf of
a creditor from collecting any charges or expense incidental
to the principal obligation unless expressly authorized by the
original agreement or permitted by law. 15 U.S.C. 1692f(1).
Because section 484A of the HEA now specifically author-
izes assessment of collection costs, a debt collector can
attempt to collect them as permitted by law.

Comment: Many commenters opposed the proposal to limit
the costs chargeable to the Fund to "successful" collection
efforts. The commenters noted that they would not be able
to distinguish successful from unsuccessful until after collec-
tion efforts were completed, and therefore the same ex-
penses would have been incurred in either case.

Rasponse: A change has been made, but the basic prindple
has been retained. As noted earlier, where the regulations
mandate specific actions with fixed costs, such as telephone
contacts (Sec. 674.43(1)), credit bureau reporting (Sec.
674.45(a)(1)), and opposing relief in bankruptcy (Sec. 674.49)
on all accounts, Sec. 674.47(a) and (b) permit the institution
to charge these costs, if not paid by thd debtor, to the Fund
without reg.' Al to whether they were "successful% or not. The
other costs incurred after the billing cycle, such as costs of
address searches (Sec. 674.44(b)), collection action (Secs.
574.45(a)(2) and 674.45(c)(1 )(ii)), an d litigation (Sec. 674.46)
can typically be obtained by the institution on a contingent-
fee basis. the institution incurs no cost unless the service is
successful Tho Secretary therefore considers it reasonable
to permit the institution to charge these latter costs to the
Fund only when they are successful. Sec. 674.47(e) (1), (3),
(4), (5), and (6). If the insititution provides these services in-
house or on a non-contingent basis, it need only apportion
these costs between successful and unsuccessful attempts
in a reasonable and documented manner.

Comment: Many commenters objected to proposed Sec.
674.47(c)(3) which provided that an amount not to exceed 50
percent would be charged against the Fund for second
collection efforts. One commenter was of the opinion that 50
percent was excessive and 33 1/3 percent as used in first
collection efforts would be more appropriate. Othe r commen-
ters believed that the establishment of two different percent-
age rates was counterproductive. They felt that the higher
allowance for second efforts would encourage collectors to
work less in the first time effort for a h;gher profit. margin In the
second. They urged that the 50 percent rate be used for both.

Response:No change has been made. The rule requires the
institution genvally to use different parties for first and
second collection efforts, thereby reducing the possibility of
allowing accounts to slip from first to second levels of efforts.
The Secretary intends to consider the need for a 50 percent
allowance for second effort in the near future, and after
further consideration and public comment, may reduce that
level.

Comment: Several commenters were opposed to the word-
ing of proposed Sec. 674.47(c)(4), which the commenters
stated would have permitted the institution to charge the
Fund only for the salary of an institutional employee perform-
ing collection functions. These commenters believed that
fringe benefits, a portion of office space and equipment and
other related employment costs should also be chargeable
against the Fund.

Response:A change has been made. The Secretary's intent
was not to exclude cost categories from the expenses that an
institution could charge to the Fund if it performed its own
collections, but to give an example of permissible charges.
An institution may include in the costs to be charged against
the borrower, and, if not paid by the borrower, against the
Fund, any expense reasonably incurred in canying out the
activities desaibed in Sec. 674.47(b), including both direct
and indirect costs properly allocated to these activities.

rAmment: Many commenters objected to the limitations on
lit;gaton costs that could be charged to the Fund under
proposed Sec. 674.47(d)(2). The commenters approved a
limitation on such costs, but believed a higher limit than
$2,000 or one-third of the amount of any judgment obtained
was necessary.

Response: A change has been made. The Secretary be-
lieves theta higher limit may be warranted; and has therefore
increased the amount of litigation costs that can be charged
to the Fund to an amount not to exceed 50 percent ot the
amount of any judgment obtained. Sec. 674.47(e)(5). This
increase is intended to provide institutions a level commen-
surate with their new burden of litigating smaller balance
accounts, and enable them to negotiate referrals of groups
of accounts of varying sizes for lifigation. The Secretary
intends to review the affect of this level on program costs and
recoveries, and may proposo to reduce that level in the
future.

Comment:A n umber of commenters opposed Sec. 674.47(e)
of the proposed rule regarding write-offs. Some commenters
felt that $200 was too high and students would not pay the
last $200 owed if the rule allowed that amount to be written-
off. One commenter asked where any money collected after
the write-off prooadure would be deposited. A few commen-
ters recommended a smaller write-off figure with no strings
attached. Other comm3nters questioned the value of the
write-off procedure if continued collection efforts were re-
quired; they recommended deleting these requirements in
the proposed rule,

Response:A change has been made. Under Sec. 674.47(g)
of this final rule, the amount which may be written off remains
at $200 or less. Under the final rule, the institution must
exhaust the duo diligence procedures prescribed in these
rules, which include not only a sequence of contacts imme-
diately after default, but semi-annual attempts to locate
"skips, annual dunning contacts, and annual evaluation of
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accounts for litigation until litigation to collect the account
would be barred by the statute of limitations, now six years,
un less State law providesa longer period. 20 U.S.C. 1091a(a).
The Secretary believes that it is not cost-effective to require
collection efforts beyond that point, and write-off is then
reasonable for small balances. For larger balances, die
institution is urged to consider assignment to the Department
for further enforcement action.

Section 674.48 Uso of contractors to perform billing and
collection or other program activities.

Comment: Many commenters opposed Sec. 674.48(c)(1) of
the proposed rule which would require that any billing or
collection firm under contract by an institution to collect
Perkins Loans be bonded in an amount covering the amount
of collections on loans expected to be in its control fora two-
month period of time. The commenters stated that most
billing firms work in conjunction with financial institutions
with accounts set up in the name of the institution using their
services for billing. The commenters believed that it is
unnecessary to ask a billing firm to be bonded when it does
not handle money nor have signatory powers on the account.
Several other commenters questioned why the Department
is requiring a bond and at the same time requiring that funds
be deposited in an institutional trust account or lock-box.

Several commenters suggested that the bond should be a
'performance bond; while other commenters requested
guidance as to how an institution would verify the existence
of a bond and what types of bonds should be provided. Three

commenters stated the bond should cover the amount of all
portfolios a firr is handling.

Many commenters opposed the proposed rule as financially
burdensome because they would have to get bonding agents
to increase the amount of their bonds. Two commenters
opposed the bonding proposal if the institution uses a law
firm to collect because of the extensive insurance coverage
they already maintain to protect their clients.

Response: A change has been made. Section 674.48 has
been revised to clarify the requirement that an institution
retain only bonded billing services and collection firms to
carry out billing and collection procedures. Section 668.15 of
the title IV General Provisions regulations requires that an
institution shall obtain and keep current adequate fidelity
bond coverage in order to protect the Government's interest
in the title IV funds it receives as a trustee. A fidelity bond, or
sim i I ar in su ranee, indemnifies th e holdero r be n eficiary against
losses resulting from the fraud or defalcation of an individual.
The Secretary believes that it is reasonable to require the
institution to assure the same sort of protection for the
Federal and institutional interest from third parties who
handle its loan accounts as it is required to provide with
regard to its own employees.

The Secretary believes that reasonable people exercising
normal prudence in the administration of their financial affairs
would require a third party to demonstrate adequate fidelity
bond protection before entrusting that party with duties which
might permit embezzlement of their funds. Third parties
engaged in student loan collection in the past have em-
bezzled funds repaid by b3rrowers, and there can be no
assurance that the firm retained by the institution will con-
tinue in business after a misappropriation by its employees,
so that the institution could recover for its loss from assets of
the firm. Indeed, history suggest: that the contrary will be

true. An institution which allows a third party to handle its loan
accounts without satisfying itself that a financially respon-
sible surety will indemnify it in the event of loss is therefore
negligent in the performance of its duties as trustee of the
Fund.

A fidelity bond adeque` 7 protects the institution only if it
provides coverage in an amount sufficient to indemnify the
institution for the full amount of any misappropriation of funds
belonging to the institution.

To respond to those commenters who believed that collec-
tion firms should be permitted to deduct their fees, while at
the same time assuring minimum adequate !mixing cover-
age, the Secretary has revised the proposed rule with regard
to bonding requirements for third-party collectors to provide
two alternative methods of assuring adequate coverage.
First, if the institution does not authorize the third party to
deduct its fees, but requires it either to deposit payments in
an institutional trust account or to direct payments to the
institution itself or to a lock-box, Sec. 674.48(f)(2) of the final
rule provides that the institution may meet its duty of care if
it assures itself that the billing or collection firm is bonded in
an amount equal to two months' expected repayments on
referred accounts.

Second, the final rule proviJes that if the third party collector
is authorized to receive payments and deduct its fees from
ihe receipts, the institution must more actively undertake to
assure the protection. If the amount of expected receipts is
very large, over $100,000 over a two-month period, the
institution has substantial exposure, and must assure itself
that it will not have to compete with other clients for a share
of a common bond by ensuring that it is the named bend-
ciary on a bond or policy in the full amount of those repay-
ments. Section 674.48(f)(3)(ii). If the amount of expected
receipts is less than $100,000, the institution must still make
a reasonable effort to assure itself that the bond coverag e will
protect its interest. It can do so by assuKng itself that the
collector is bonded in an amount ten times larger than the
amount of repayments expected to be generated in a two-
month period on accounts the institution itself refers to the
agent, a multiple designed to provide some protection from
the effects of competing claims. Section 674.48(f)(3)(i)(A).
The institution should be able to satisfy this requirement with
a minimum of investigation. If this multiple, on the other hand,
exceeds the amount the collector will be raceiving during the
two-month period for all its clients, and demonstrates that to
the satisfaction of the institution, the final rule provides that
a smaller bond is reasonable. Section 674.48(f)(3)(1)(B). It
must be emphasized that these particular bonding require-
ments apply only in those instances in which the institution
permits the third party to pay itself out of receipts on the loan
accounts, and therefore only apply to contracts with collec-
tion firms.

An institution tiat engages a law firm to perform collection
services on its accounts (other than actual collection litiga-
tion) must assure itself of this protection in the same manner
as with any other third-party, by reviewing the bond or
insurance policy to determine whether it protects against
misappropriations by employees of the firm. Where a law
firm's malpractice insurance also indemnifies for misappro-
priation of funds by any of the employees of the firm in the
course of collection activity, such a policy would provide
coverage comp.trable to that of a fidelity bond.

Comment: A number of commenters opposed the provision
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in proposed Sec. 674.48 (c)(2) and (d)(4) that would require
institutions to use billing services and collection firms that
provide monthly statements to institutions to show activities
with regard to each borrower. Some commenters stated that
the proposed requirements are unnecessarily burdensome
due to lack of personnel to review statements, and a costiy
duplication of effort because institutions already receive
information regarding the borrowers status from various
other reports. Several commenters suggested that the
proposal be dropped due to increased programming costs
which the commenters believed would be very high. All of
these commenters opposed the requirement that the m onthly
statements from billing and oollection firms should inoude
amounts applied to principal, interest, and late charges. The
commenters stated that the requirement is redundant due to
the fact that this information is already kept by the institution
in its accounting system.

Several commenters stated that collection firms should be
required to fumish the information listed in proposed Sec.
674.48(d)(4) of this section, only upon the dose and retum of
the account to the institution. A few commenters suggested
that the regulations require quarterly statements which show
only payments and commissions charged.

Response: A change has been made. The Secretary agrees
with the commenters that some of the information required is
available to the institution through various other reports.
Therefore, many of the items previously listed in Sec. 674.48
(c)(2) and (d)(4) have been deleted; these provisions now
require an institution that uses a billing service or a collection
firm to seddre from these contractors a quarterly statement
instead of a monthly statement as proposed in the NPRM.

Com ment: Many com menters objected to Sec. 674.48 (c)(5)(i)
and (d)(3)(i) of the proposed rules which gave the institution
an option to use billing services and collection firms that
instruct the borrower to pay the institution I:Erectly. The
commenters suggested the requirement be deleted or re-
worded as follows: instructs the borrower to make
checks payable to the institution, but remit to the service or
firm:Several commenters stated that it is a responsibility of
a billing service and collection firm to receive payments. The
commenters also expressed the concem that this require-
ment would delay the communicating of account activities
and result in inaccurate information.

Response: No change has been made. The institution is
primarily responsible for Perkins Loan funds, and the Secre-
tary sees no reason to bar the institution, if it chooses, from
receiving payments directly from the borrower. Therefore,
this will remain as an institutional option. Sec. 674.48 (c)(4)(i)
and (d)(1)(i).

Comment: Many commenters disagreed with proposed Sec.
674.48(d)(3) (ii) and (iii) which would require a collection firm
to deposit funds collected from the borrower in a bck-box or
institutional trust account. The commenters stated that in
most States, collection firms are licensed and bonded, and
are required by law to pay clients on a regular monthly basis.
The commenters also stated that by State law, funds are
supposed to be kept in an agency client trust fund. Several
commenters believed that this proposal would require more
bookkeeping for the institutions and agencies and establish-
ment of additional bank accounts. Other comm enters stated
that it would be costly because of monthly box rental fees.
Some cf these commenters stated that this proposal will not
provide any additional protection against unlawful use of loan
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funds beyond that already provided by bonding require-
ments.

Response: No change has been made. The Secretary be-
lieves that the proposed provisions best satisfy the Secre-
tary's goals of protecting the Federal Government's interest
in the titie IV funds. It is difficult to see any basis for
conduding that loan repayments commingled in a single
client trust fund would be protected in the event of either
embezzlement or insolvency by the rirm as fully as if they had
been promptiy deposited in an institutional trust account,
after deduction of the firm's commissions. Therefore, if an
institution chooses not to use a collection firm that instructs
the borrower to pay the institution directiy, it must employ one
that deposits those funds in a lock-box or institutional trust
account.

Comment: Many commenters objected to requiring an insti-
tution to ensure that a collection firm does not deduct its fees
from the amount it receives from the borrower. The commen-
ters suggested that the Secretary allow such a firm to retain
its commission before remitting payment to the institution
provided that borrowers' accounts are credited. The com-
menters believed that firms would be forced to extend credit
to their dientsaeating paperwork and expense. A number
of these commenters also noted that attomeys usually de-
duct their fees from the payment. The commenters sug-
gested that this proposal be deletet land that the institution be
allowed to use its discretion in establishing mutual agree-
ments with the collection firms. They believed that this
proposal offered no additional protection against abuse. The
commenters stated that the additional institutional workload
to audit collection firms, to process invoices and payments,
and the adversarial relationships between institutions and
collection firms which, they felt, would be created by this
proposal, would not make this requirement cost-effective.

Response: A change has been made. The Secretary agrees
with the commenters that the proposed requirement may not
be cost-effective and this provision has been deleted.

Comment: Numerous commenters responde:: to the Secre-
tary's invitation to comment on whether or not the prohibition
against an institution using a commonly owned billing service
and collection firm should be revoked. These commenters
believed that allowing the use of commonly owned services
would resent a conflict of interest. The commenters stated
that revoking this prohibition would make it more advanta-
geous for a company to pursue an account after default,
when the percentage of return would be greater. Some
commenters believed that smaller firms collect more aggres-
sively and are more sensitive to institutional needs and that
removing the prohibition would enable large firms to under-
bid them and monopolize the provision of these services, to
the ultimate detriment of the institutions and the loan pro-
gram. Several commenters expressed concem that an
environment for misuse would be created and the system of
checks and balances would be eliminated. The commenters
believed that deleting this requirement would also increase
the per-dollar cost of collections, and therefore, they recom-
mended that the regulation not be revoked.

However, a smaller number of commenters responded fa-
vorably to revoking the provision that prohibits an institution
from using a collection firm and billing service that are
commonly owned. These commenters provided the follow-
ing reasons as to why this provision should be revoked: (1)
Allowing institutions to use collection firms and billing serv-
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ices that are commonly owned may improve communica-
tions, thus improving the efficiency of the billing/collection
process; (2) The prohibition may stifle and prohibit the
establishment of consortium agreements which can be an
effective means of performing collection effons; (3) There
may be a reduction In operating costs to institutions because
it would eliminate the paperwork of sending accounts from
billing to collection firms; (4) There would be consistency
between the Perkins Loan and Guaranteed Student Loan
programs; and (5) Maintaining the regulation may prohibit
normal effective operations and restrain trade.

Response: No change has been made. The Secretary ap-
preciates the comments received regarding the provision
which prohibits institutions from contracting with commonly
owned billing services and collection firms. After considering
the comments, the Secretary agrees with the majority of the
commenters that the checks and balances which this prohi-
bition provides are necessary to protect the Fund, and
therefore does not believe that revoking this prohibition is
prudent at this time.

Comment: Several commenters responded to the Secre-
tary's invitation to comment on whether a provision should
be added to require an institution that contracts with a single
firm or with commonly owned firms to perform both billing and
collecting to obtain biennial audits of the Perkins Loan
accounts of the firm(s). All of these commenters opposed
this provision and stated that audits should only be con-
ducted when and if the school needs them.

Response: The Secretary appreciates the comments and
does not include such a provision in the regulation. In view of
the bondng requirement for billing services and collection
firms, the Secretary no longer believes that the provision
regardng biennial audits of these firms is necessary. How-
ever, the Secretary considers periodic auditing of the institu-
tion's accounts held by a firm to be a desirable practice.

Comment: Several commenters suggested that defaulted
amounts should be subject to offset of Federal income tax
refunds by the Internal Revenue Service.

Response: No change has been made. The Internal Reve-
nue Service, on behalf of any Federal agency, if authorized
by the Spending Reduction Act of 1984 (Pub. L. 98-369,
Section 2653, 98 Stat. 1153) to offset Federal income tax
refunds of taxpayers who owe debts to the United States. 26
U.S.C. 6402(d). Because loan debts are not regarded as
owed to a Federal agency until assigned to the Department
of Education, the Secretary has no basis for requesting an
offset for such debts against a borrower's Federal ineome tax
refund. Moreover, this authority now extends only to offsets
of refunds payable before December 31, 1987.

Section 674.49 Bankruptcy of borrower.

Comment: Several commenters objected to both perceived
and real requirements in the proposed rule regarding institu-
tional responsibilities with regard to borrower bankruptcies
as being overly burdensome and costly in light of costs of
litigation and the expected recovery, tied urged that greater
reliance be placed on institutional discretion in selection of
enforcement actions on such loans.

Response: The regulations require the institution to exercise
due diligence in attempting to enforce a loan owed by a
borrower who has filed for relief in bankruptcy. Generally

speaking, they do not require the institution to do more than
it would otherwise be required to do in the context of any other
litigation, nor less than the institution is already required to do
under bankruptcy law. For example, the regulations require
the institution, upon notification of the filing of a bankruptcy
petition, to suspend collection action outside the bankruptcy
proceeding, and require the institution, at a minimum, to
prepare and file a proof of claim, an extremely inexpensive
and simple step in the collection process. The regulations, on
the other hand, require the institution, as a trustee of the
Fund, to consider carefully the various enforcement actions
that other pruden t creditors would take to protect thei claims
against a debtor in bankruptcy, and to take those actions
which are legally authorized and which are not expected to
cost more than the size of the loan and the future recovery
from the debtor can justify.

Institutions dffer greatly in their experience with loan collec-
tion n general and with bankruptcy in particular; institutions
likewise differ in their commitment to aggressive loan collec-
tion. In light of these differences and the substantial Federal
interest at stake in this matter. it is entirely appropriate for the
Department to provide in these rules specific guidance and
minimum standards for the exercise of due diligence in the
context of student loan bankruptcies, rather than leaving the
choice of actions to the discretion of each institution.

The Department recognizes that realistic consideration of
costs of litigation must be made with regard to each step in
the handling of student loan bankruptcies, and the final
regulations require the institution to make a reasonable
estimate of the cost-effectiveness of an enforcement action
with regard to a debtor in bankruptcy before it expends Fund
and institutional assets on such litigation.

Comment: Several commenters believed that the proposed
rule would require the institution routinely to file a complaint
to have a loan in repaym ent les s than five years from the filing
of the petition determined to be nondischargeable, and
objected that the law does not require this action in order to
preserve the enforceability of the loan obligation.

Response:Clearly, the statute places the burden of secuiing
a determination of discnargeability on the debtor for those
loans falling under 11 U.S.C. 523(a)(8)(A), and the institution
need not initiate the consideration of that issue by filing a
complaint to have the loan determined to be nondischarge-
able. Neither the proposed rule nor the final rule requires the
institution to file such a complaint in every case involving a
nondischargeable loan. Consistent with the consideration of
litigation costs discussed earlier, Sec. 675.47(e)(5) (i) and (ii)
permit the institution to charge actual costs to the Fund if it
chooses to contest aggressively the discharge of a loan
under circumstances in which the Department considers
such action !ikely to prove cost-effective, and a contingent
amount in other circumstances. The institution that chooses
to file a complaint for a determination of nondischargeability
under circumstances described in Sec. 674.49(c) (3), (4),
and (5) may charge the actual amount of litigation costs to the
Fund. In all other cases, the institution may charge the fund
only those costs not to er.ceed one-third of the amount of any
judgment obtained by that action.

Comment: Several commenters objected to the requirement
in the proposed rule that an institution include in its pleadngs
a request for judgment on the amount owed by the debtor in
those instances in which the school files a complaint to have
a loan obligation determined to be nondischargeable, or
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opposes a complaint seeking to have the loan held to be
dischargeable. The commenters believed that such an ac-
tion was not appropriate in a bankrupcty proceeding.

Response: No change has been made. Because the bank-
ruptcy court has jurisdiction to adjudicate cases arising in or
related to cases under the Bankruptcy Code, the court
appears to have the power to issue an order determining the
amount owed on a debt included in the bankruptcy proceed-
ing. Moreover, the practical benefits of securing a judgment
on the debt in the bankruptcy proceeding are obvious: first,
the institution at this time definitely knows the location of the
debtor, who either before or after the bankruptcy may be
difficult to trace; second, the judgment tolls the running of the
statute of limitations on the debt; and third, the action
increases the likeiihood that the debtor will enter into a
reaffirmation agreement regarding the loan obligation, and
make such an agreement, which would be incorporated in a
consent judgment, more valuable to the institution after the
bankruptcy is closed. Therefore, this requirement states
what constitutes a good collection practice and has been
retained in Sec. 674.49(c)(5)(ii).

Comment: Some commenters believed that the institution
should not be required in every Chapter 13 proceeding to
seek to have the plan extended to the full five years author-
ized under the Code, but should be permitted to seek this
extension before those courts which appear receptive to
such a proposal.

Response: The comment is well taken, and this requirement
has been deleted from the final rule; institutions are urged to
consider this action on a case by case basis.

Comment One commenter believed that the regulations
were perhaps excessively detailed regarding the institution's
responsibilities with regard to daims of undue hardship, but
silent on other grounds for excepting loans from discharge,
such as bouower misrepresentation of financial status, and
suggested that the institution be counseled to consider
weig hing the cost of attempting to oppose discharge on other
grounds against the likely recovery.

Response: The Department recognizes that in most in-
stances the institution will lack the information needed to
establish that a loan should be excepted from discharge
under the false representafions and fraud provisions of 11
U.S.C. 523(a) (2) and (4), and therefore does not require the
institution to undertake an investigation that might establish
that the loan should not be discharged for such fraud. On the
other hand, the institution as a trustee of the Fund has a
responsibility to exercise diligence in attempting to collect
these loans as assets of the trust, and cannot ignore informa-
tion it has in its possession that might establish that the
student loan debtor obtained the loan by means of false
pretenses or a false statement of his or her financial condi-
tion. Where the institution has information that shows that the
debtor made such false statements, its general fiduciary
responsibility for collection litigation requires it to protest the
discharge on that ground where there is some likelihood that
the debt can be recovered from the debtor. 34 CFR 674.46(a)
(1), (2). The costs of such litigation, to the extent not recov-
ered from the debtor, can be charged to the Fund under Sec.
674.47(e)(5)(ii).

Comment: One commenter pointed out that the institution
should not be required to oppose a discharge if a Chapter 13
debtor is unable to complete the payments required under

the previously approved plan and seeks a discharge under
11 U.S.C. 1328(b), as proposed earlier, because such a
discharge, if granted, affects only loans dischargeable under
the terms of 11 U.S.C. 523(a)(8). By not opposing such a
request, the institution ensures that a debtor who might have
been able to discharge his or her obligation without regard to
the five-year, undue hardship rule in 523(a)(8) must now
meet that test in order to have the loan discharged.

Response: The comment is well taken, and the final rule has
been revised to require the institution, rather than opposing
a &charge requested under 11 U.S.C. 1328(b), to act only
where that action can potentially protest the future enforcea-
bility of the loan and is not cfisproportionately costly. Thus,
the institution should monitorthe debtor's performance under
the Chapter 13 plan, and identify failure by the debtor to make
the payments required under that plan. Where the institution
finds repeated failures to make required payments, it should
anticipate the' the debtor will seek a 'hardship discharge'
under 11 U.S.C. 1328(b). Such a discharge, if granted, will
discharge loans which entered repayment more than five
years before the firing of the petition. If the institution holds
a nondischargeable loan, it need take no action at this point;
however, if the institution holds a dischargeable loan, it must
then review the cost and likelihood of success of either
moving to dismiss the case in order to preempt the expected
request for a *hardship &charge,' or waiting for, and
opposing, that request. The institution must review its own
records and pertinent court records to evaluate whether,
under applicable provisions of bankruptcy law, the facts in
the case supporta move to cfismiss the case, or an objection
to the requested 'hardship discharge; and further, whether
the amount the institution will spend, with the amounts
already spent in litigating this particular bankruptcy, exceed
one-third of the amount of the loan debt that will be lost if the
discharge is granted. In the case of larger, &chargeable
loans and low-divided plans, the Department expects that
opposition by the institution will be cost-effecfive, and in
those cases, aggressive opposition by the institution is a
necessary element of its due diligence responsibilities.

Section 674.50 Assignment of defaulted notes to the
United States.

Comment: Several commenters felt that Sec. 674.50(a)(1) of
the proposed rule, which would have required that a note be
in default for two years before it could be assigned to the
United States, was too restrictive. They stated that institu-
tions should have an option of assigning a note to the United
States at any time after due ciligence procedures have been
performed.

One commenter stated that the provision for assigning notes
should be deleted from the regulations because the proce-
dures may be a disincentive for schools to do a good
collections job.

Response: A change has been made. The Consolidated
Omnibus Budget Recondliation Act of 1985 eliminated the
requirement that a loan must be in default for two years
before an insfitution may assign it to the United States. In
accordance with this Act, Sec. 674.50(a)(1), as proposed in
the NPRM, has been deleted. An institution may assign a
defaulted loan to the United States if that institution has been
unable to collect a payment after following the due diligence
procedures through a first collection effort, and if litigation is
required under these rules, through entry of a judgment. The
assignment process is not intended as a disincentive for loan

1 R 8

7-56



collections, but is available only if a loan cannot be collected
after institutional collection efforts have been exhausted.

Comment: Many commenters expressed concern with Sec.
674.50(a) (3) of the proposed rule which permits an institution
to assign to the Secretary only those accounts greater than
$200. They felt that this may be a problem for two-year
institutions and that the minimum amount should be reduced
to $100. Some of these commenters stated that they would
support this proposal if Sec. 674.47, 'Costs chargeable to the
Fund," allows institutions to cancel, forgive and cease to
pursue accounts valued at $200 or less. Other commenters
questioned how the accounting would be handled for ac-
counts of $200 or less. One commenter stated that the
account balance to be assigned should be no less than $500.
One commenter stated that no dollar minimum should be
placed on assigned accounts.

Response: No change has been made. The purpose of the
provisions in the statute for assignment to the Secretary is to
permit the Federal Government to use its recources to
enforce the loan. Based on its experience with its current
portfolio the Department considers an account balance of
$200 to represent the minimum account size to be handled
effectively. The Secretary is including a provision in Sec.
674.47 for the write-off of account balances of $200 or less.
Accounts that aro written off should be handled according to
normal institutional accounting procedures; however, if a
payment is made on an account after the account has been
written off, the payment must be deposited into the Fund.

Comment Several cr-mmenters stated that the documenta-
tion requirements in proposed Sec. 674.50(c) were exces-
sive, particularly for institutions with default rates of '10.0
percent or less, and should be eliminated.

Response: A change has been made. The Secretary has
clarified the regulation in Sec. 674.50(c) to state explicitly that
all intutions must certify in writing that due diligence
required under S. 'van C has been exercised on each loan
submitted for assignment, but that documentation support-
ing institutional compliance with all of the due diligence
requirements need not be submitted if the institution has a
default rate of 7.5 percent or less as of June 30 of the second
year preceding the submission period.

Commet: A few commenters stated that the regulations
should not require submission of the `original promissory
note" as part of the assignment procedure, since originals are
sometimes lost in the process of litigation. The commenters
proposed that the regulations should state "certified original
copy" of the promissory note.

Response: A change has been made. The Secretary con-
curs with the commenters. The words "or certified copy of the
original note," have been added to Sec. 674.50(c)(2).

Comment: One commenter opposed the requirements in
proposed Sec. 674.50(c)(5) that copies of all approved
requests for deferment and cancellation must be submitted
with notes submitted for assignment. The commenter be-
lieves that this proposal Is neither feasible nor cost-effective.

Response: No change has been made. In collecting as-
signed loans, the Department frequently encounters dis-
putes about alleged deferments. Adequate documentation
regarding all such requests is therefore essential to the
Governmenrs collection action in these accounts.

Comment: One commenter stated that proposed Sec.
674.50(c) (7), requiring documentation that the institution has
withdrawn the account from any firm that it employed for
address search, billing, and collection or litigation services,
would be an unnecessary burden or institutions.

Response: No change has been made. In the experience of
the Department, a failure by the institution to recall assigned
accounts from its collection firms causes confusion for the
debtor and the Department and requires a considerable
amount of time and effort by the Department to correct.
These problems justify imposing on institutions the added
step of documenting that they have in fact done what they
were required to do upon relinquishing their interest in the
note to the United States.

Comment: One commenter stated that a Chapter 7 dis-
charge or a Chapter 13 hardship discnorge has no effect on
a loan which is within the five-year period, and suggested that
proposed Sec. 674.50(d)(1) should clarify that no entry of
judgment is required if the loan is expected from discharge
under 11 U.S.C. 523(a)(8), and should permit assignment of
this kind of loan iflitigation would not otherwise be requ,
under these rules.

Response: NG change has been made. The rule requires the
institution to SAUJI13 either a judgment and a determination
by the bankruptcy court thar the loan to be assigned is
nondischargeable, or a judgment on the loan obligation after
entry of a general discharge order, not merely to secure an
interpretation of the effect of a general discharge order on a
student loan, but to make enforcement of such loans in the
hands of the Government more cost-effective. The purpose
of the assignment provisions of the statute is to enable the
Department to recover the Federal investment in assigned,
defaulted loans.

No reasonable prospect of recovery exists on a loan dis-
charged in bankruptcy, and recovery on loans which ere
dischargeable on a showing of undue hardship can be
expected to involve costs beyond those typically encoun-
tered in enforcing other defaulted loans. It is reasonable to
expect that borrowers owing a dischargeable loan assigned
to the Government will respond to a Federal demand for
payment not only by asserting the defenses they might assert
on the loan itself, but also by seeking to reopen their bank-
ruptcy proceeding and demonstrete undue hardship. The
institution should reasonably be expected to meet those
costs under circumstances described in the final rule in order
to sustain its own Fund and to establish a credible deterrent
to ready recourse by its borrowers to relief in bankruptcy. The
Federal Government, which has already supported the insti-
tution's collection costs, accepts assignments in order to
generate revenues. It is not cost-effective for it to spend the
additional time and staff resources needed to deal with these
bankruptcy-related challenges in order to recover on this
particular category of assigned loans. In order to assure that
enforcement of loans included in a previous bankruptcy case
will not be disproportionately more costly than collection of
other assigned loans, it Is reasonable to accept only those
loans for which the institution, which currently derives finan-
cial benefit from the assignment in the form of a reduced
default rate, to secure either a judicial determination of
enforceability of the loan from the bankruptcy court, or from
another court in which the borrower had the opportunity to
assert the defense of a discharge in bankruptcy, but failed to
do SO.
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Comment A few commenters swoested that proposed Sec.
874.50(d)(2) be amended to permit assignment following
unsuccessful efforts by an institution b collect in the courts.
The commenters expressed the belief that this proposed
.provision will discourage institutions from litigating difficult
cases.

Response:This provision is now found in Sec. 874.50(e)(2);
no other change has been made. For the same reasons that
make a judicial determination of enforceability a reasonable
condition for assignment of a loan owed by a borrower who
has resorted to bankruptcy, a judgment is a reasonable
prerequisite for assignment of those loans which should be
litigated as an element in the performance of the institution's
due cfirtgence responsibilities. The commenter, moreover,
has identified precisely those loans on which this require-
ment is most reasonably imposed. Except with regard to
claims of the defense of infancy, to which a variety of
rejoinders are almost always available, in this Departments
considerable experience in attempting collection on hun-
dreds of thousands of assigned student loans, the cases
described in the comment as difficult cases are difficult
because of some action or inaction by the institution which
the borrower claims to have caused injury and to bar enforce-
ment of the loan obligation. It is difficult for the Government
to respond to such charges, since the information needed to
sustain or cfispute the charges is solely in the hands of the
assigning institution, which, for any of a number of reasons,
may not provide the information to the Department as needed
to rebut effectively the defense and recover on the loan. Not
only does the Department typically lack the information
needed to respond to borrower defenses, but it is hardly fair
for the thstitution to derive the benefits now available from the
assignment while the Department bears the expense and
litigative risk in pursuing the borrower on these loans.

Comment Several commenters believed that proposed Sec.
874.50(f), which would require an institution to indemnify the
Fund for any note found to be unenforceable after assign-
ment, was unnecessary and vague and should be elimi-
nated. One commenter believed that the term Indemnify'
legally means that some type of insurance must be provided
in case the note is not a legally binding instrument, and that
the statute does not require an institution to purchase insur-
ance. One commenter believed that State laws which pro-
vide that no officer or agency of the State may contract any
indebtedness on behalf of the State or assume to bind the
State in an amount in excess of the amounts appropriated by
the legislature unless expressly authorized by law, pre-
vented compliance with the indemnification requiremmis in
the proposed rule.

Two commenters believed this requirement was unfair un-
less, in the event that an assigned account is found at a later
date to lack needed documentation, the Department were to
provide, at the request of an institution, a second review of
the loan account and the institution's performance of due
difigence before making a final determination.

One commenter questioned the unilateral determination of
unenforceability in proposed paragraph (f). The commenter
questioned the definition of legally unenforceable and
asked whether an account is considered to be legally
unenforceable when the statute of limitations has expired
but when the account is still considered by the institution to
be a viable obligation which may be collected through such
nonjudicial remedies as offset and withholding of services.

Response: No substantive change has been made. The
provision that the Secretary may determine, with or without
a judicial dotermination, that an assigned loan is not legally
enforceable and that the institution must reimburse the Fund
for the amount of the loan he determines to be legally
unenforceable, rests on the nature of the institution's respon-
sibilities as a trustee of the loan Fund. By accepting respon-
sibility for the administration of the loan Fund, the institution
accepted a fiduciary responsibility with regard to the admini-
stration of assets of the Fund, inducing the duty to make and
collect loans from the Fund in a compotent manner, and the
duty to avoid actions which would undermine or destroy the
value of the loan obligations, which obviously constitute the
primary asset of the loan Fund. The responsibility of the
institution as trustee of Fund assets has long been recog-
nized by the Department, and these particular applications of
that responsibility rest on tracitionally recognized principles
of common law. Moreover, as the grantor of this trust and its
residual beneficiary, the Department obviously has the au-
thority and responsibility to identify those instances in which
Fund assets have been lost or rendered valueless because
of the actions or omissions of the institution, and to demand
that the institution reimburse the Fund for the amount of loss
caused by that act or omission.

The comments that the use of the term 'indemnify" implies
that the institution must secure insurance for its actions with
regard to the Fund, and that thc statute does not authorize
the imposition of such a cost, plainly miss this point, as does
the comment that an institution need not comply with this
provision if it is subject to a State law limiting the authority of
a State officer or agency to agree to indemnify another unless
funds are appropriated for that purpose. The proposeu rule
did not require an institution to secure an insurance policy for
itself, or to enter into some new indemnification agreemul it
with the Department. The rule merely articulated the respon-
sibility the institution has already assumed by virtue of its
existing relationship with the Department with regard to the
Fund, To avoid misunderstanding, however, the final rule
replaces the words Indemnify the Fund* with the more
general terms 'reimburse the Fund" to describe the respon-
sibility of the institution.

The comment that legally enforceable" means enforceable
by lawful means, as opposed to merely enforceable by
lawsuit, is well-taken, and the Secretary wishes to clarify that
to the extent that the Department has collected an assigned
loan, particularly by offset against a Federal tax refund, that
loan was legally enforceable, whether or not the judidal
statute of limitations had expired on the loan. Opportunities
for offset by the Secretary are, at this time, quite limited: the
statutory authority for tax refund offsets now extends only
through December 31, 1987, and the only other prospect for
offsets lies with those payments due to debtors who are
identified as Federal employees.

As a practical matter, therefor-, the term 'enforceable,' as
used in these regulations, now means enforceable by the
Secretary by way of lawsuit. Recent amendments to the Act
may make this issue as it involves application of the statute
of limitations moot for the present: section 484A of the Act,
added by Pub. L. 99-272, provides a six-year limitation
period, commendng on the date of assignment of the loan
to the Secretary, for suits by the United States to enforce
assigned loans. 20 U.S.C. 1091a(a)(4)(C). Consistent with
case law goveming the applicability of statutes of limitation,
the Secretary considers this statute to provide the United
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States a full six-year period for collection litigation, from the
date of assignment, whether or not any period of limitation
previously applicable to that account had expired. Because
of this provision, therefore, it does not appear likely that the
loans assigned in the near future under this regulation will be
unenforceable by virtue of the running of a statute of limita-
tions.

As to other defenses, such as misrepresentation or failure of
consideration, however, the United States as assignee of the
loan enjoys no special protection. Moreover, unlike ques-
tions of the running of the period of limitations, which are
more typically resolved with a winimum of documentation,
the United States is unavoidably and totally dependent on the
institution when confronted with defences raised by debtors
based on claims of fraud, misrepresentation, and various
forms of failure of consideration. Defending against theso
kinds of charges will require the United States to expend a
considerable amount of time and effort in retrieving from the
institution documents that may have been lost or discarded
and identifying witnesses who may long since have left its
employ or had their recollection dimmed by time. The Secre-
tary therefore considers it reasonable to require the institu-
tion to reimburse the Fund in those cases in which he
determines that allegations of these kinds of defenses are
credible and would make succe$Aul enforcement of the loan
doubtful. The institution will aquire title NI the loan noteupon
making reimbursement to the Fund. If the institution dis-
agrees with the determination that the loan is not enforce-
able, it may then attempt to secure a judgment on the loan in
order to make itself whole for the reimbursement to the Fund.

The Secretary wishes to recover on assigned loans to the
greatest extent practical and cost-effective, and has no
interest in peremptorily finding a loan to be uneforceable. The
Secretary therefore has every reason to permit an institution
to supplement its documentation on a previously assigned
account where doing so would not jeopardize Federal efforts
to enforce the loan. Because it is in the interests ef both the
Department and the institution to handle this sort of supple-
mentary action on an informal and expedited basis, the
Secretary sees no need to prescribe procedures in these
rules to govern this transaction.

Comment: Several commenters objected to the proposed
Sec. 674.50(g) which would require an institution to consider
a loan in default after assignment, if the rule means that after
an account is assigned, the institution must still withhold
registration, transcripts, or placement services from that
debtor. The commenters stated that assignment terminates
the institution's title and equity in the loan, leaving no legal
basis for taking further action against the borrower. One
commenter recommended that if this provision were to be
implemented, the Department should indemnify the institu-
tion for any suit filed by a borrower against the institution
based on collection efforts after assignment. Two commen-
ters asked what effect this paragraph would have on the
institution when computing the default rate. One commenter
stated that the institution should not be required to classify
the borrower in default status for the purposes of reporting,
default rate calculation and funding.

Response: A change has been made. The Secretary has
amended Sec. 674.50(h) of the final regulation by clarifying
that no further financial aid should be awarded to a borrower
whose defaulted Perkins Loan(s) have been assigned un-
less the borrower has made satisfactory arrangements to
repay. This is required under section 484(a)(3) of the Act

The institution need take no further action to collect the loan.
The institutional default rate will be calculated each year on
the basis of information provided in the annual Fiscal Opera-
tions Report as of June 30. Notes reported as having been
assigned and accepted by the U.S. Government are not
included in the institutional default rate.

Comment: Several commenters stated that money collected
on assigned notes after the costs of collection have been met
should be redistributed to institutions acconing to the fair
share process.

Response: No change has been made. Although section
463(a)(5)(B) of the Act permits the Secretary to reallocate
those amounts to institutions, the Secretary does not intend
to implement this authority at this time because of the
overarching need to reduce the Federal deficit and the
continuing high subsidy of Perkins loans.

SUMMARY OF COMMENTS

December 1, 1967 Summary of Comments and
Supplementary Information

SUPPLEMENTAL INFORMATION:The Secretary pu blished
a notice of proposed rulemaking for the campus-based
programs in the Federal Register of February 27, 1985, 50
FR 8050-8086. Since the publication of that NPRM, the
statute authorizing these programs, the Higher Education
Act of 1965 (HEA), has been significantly amended by the
Higher Education Amendments of 1986 and the Higher
Education Technical Arnendmants Act of 1987. The regula-
tions have been revised to conform to the new statutory
amendments and have also been revised in accordance with
public comment. The following discusses the statutory
changes. Changes made as a result of public comment on
the proposed regulations will be discussed in the appencfix to
these final regulations.

Conforming Changes to All Three Program Regulations.

The following is a description of the changes made in
all the proposed regulations to conform those regulations to
new statutory provisions.

Sections 674.3, 675 '2, 676.3 Application and §§ 674.4,
675.4, 676.4 Allocation and reallocation.

The method of allocating funds to institutions under
each program has been changed under each program stat-
ute. Instead of apportioning funds among the States and
then allocating funds to institutions from each State's appor-
tionment, funds are allocated directly to institutions under a
statutory formula which makes no provision for appeals.
Accordingly, § .3 through § .7 of each proposed regulation
have been deleted and replaced with new § .3 and § .4 to
reflect these statutory changes.

Section .3 of each regulation notifies institutions in
general terms about the information that they must provide
when they apply for funds. Section .4 of each regulation
refers to the statutory section governing the allocation and
reallocation of funds for that program instead o f repeating the
statutory formula. Those sections are section 462 of the H EA
for the Perkins Loan program, section 442 of the HEA for the
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CWS program and section 413D of the HEA for the SEOG
program. In adcition, each §.4 defines terms that are needed
by the Secretary to cany out each program's allocation and
reallocation and clearly articulates current and longstanding
Department policy regarding the duration of the institution's
authority to expend program funds.

Sections 462, 442, and 413D of HEA apply to the al-
location of funds starting with the 1988-89 award year.
Therefore. the Secretary has allocated funds to institutions
under these programs for the 1987-88 award year in accor-
dance with the procedures required for those allocations by
Pub. L 99-500, the Continuing Resolution for Fiscal Year
1987.

Sections 674.9, 675.9, 676.9 Student eligiMlity.

These sections were reorganized to contain only pro-
visions specific to each program. Provisions common to all
the Title IV HEA programs are now contr'eed in the Student
Assistance General Provisions regulations, 34 CFR Part
668.

Sections 674.10, 675.110, 676.10
Selection of Students for Loans,
Selection of Students for CWS
Employment, Selection of Students for SEOG Awards.

If an institution's allocation of funds is directly or
incfirectly based on the financial need demonstrated by
students attencfing the institution as less than full-time stu-
dents, the institution must award a reasonable proportion of
its allocation to those students. This requirement applies to
all institutions that permit students to enroll on less than a full-
time basis.

Sections 674.11, 675.11, 676.11, 674.12, 675.12, 676.12,
and 674.13, 675.13, 676.13 of the proposed regulations.
Allowable costs of attendance, Calculation of expected
family contributions, Need analysis systems.

Beginning with the 1988-89 award year, a stuotini's fi-
nancial need, reflecting his or her expected family contribu-
tion (EFC) and cost of attendance for each of the campus-
based programs, must be calculated in accordance with Part
F of Title IV of the HEA. Therefore, the provisions dealing
with a student's cost of attendance, the calculation of an
expected family contribution, and need analysis system that
were included as §§ 674.11, 675.11, 676.11, 674.12, 675.12,
676.12, and 674.13, 675.13, 676.13 in the proposed regula-
tions have been deleted. Because Part F of Title IV of the
HEA is so specific, the Secretary has not republished those
statutory provisions in these regulations. However, § 674.12
provides the Perkins Loan program maximum loan limits and
§ 674.13 describes the condition under which an institution
must reimburse its Fund.

For the 1987-88 award year, under the Student Finan-
cial Assistance Tethnical Amendments Act of 1982, as
amended, institutions must continue to calculate a student's
expected family contribution using one of the 32 need analy-
sis systems that the Secretary has approved for that purpose
in the notices published in the Federal Register of January
30, 1987, 52 FR 3091. and the Federal Register of February
26, 1987, 52 FR 5816. Similarly, rn accordance with the

Student Financial Assistance Technical Amendments of
1982, as amended, the cost of attendance provisions that
were in effect for the 1986-87 award year will continue to
apply in the 1987-88 award year.

Sections 674.14, 675.14, 676.14 Overaward.

The proposed rule would have permitted the individ-
uel to exclude certain portions of Guaranteed Student Loans
(GSL) and PLUS loan: from the resources that must be
considered by the institution. The GLS program statute, as
amended, now provides that an applicant for a subsidzed
CSL oualifies for that loan only if the applicant's cost of
attendance exceeds his or her expected family contribution
(EFC). However, the amended statute permits an applicant
to use a PLUS, SLS, ors loan made under a State-sponsored
cr private loan program to meet this EFC requirement. The
Secretary has therefom revised the proposed rule accord-
ingly: The institution must now consider all GSL loans as
resources and may substitute only these enumerated loans
for the applicant's EFO. Further, to clarify the resources to oe
considered, this section has been revised to articulate cur-
rent policy that all Title IV assistance, including Pell Grants,
SEOG and other govammental grants and scholarships, are
to be counted as resources.

In addtion, §§ 674.14 and 676.14 provide that when
an institution makes an overaward for which it is not respon-
sible to repay, it must make a reasonable effort to recover that
amount from the recipient. The Secretary regards a reason-
able effort to include a written dem and for repayment in which
the institution notifies the recipient that he or she owes a
refund of the overawarded aid and that failure to repay that
amount will render the individual ineligible for further Teic IV
aid by virtue of secticr 484 of the HEA.

Conforming Changes to the Perkins Loan Program
RegulationsPerkins Loans and Direct Loans

Changes made to Title IV-E of the HEA by the Higher
Education Amendments of 1986 included changing the name
of the program from the National Direct Student Loan Pro-
gram to the Perkins Loan program. In addition, section
405(b) of the Higher Education Amendments of 1986 made
certain provisions in the Perkins Loan program applicable
only to loans made on or after July 1, 1987 to 'new' borrow-
ers. The Secretary refers to these loans in the regulations as
Perkins loans and has defined a "Perkins loan as follows:

A loan made under Title IV-E of the HEA to cover the
cost of attendance for a period of enrollment beginning on or
after July 1, 1987, to an individual who on July 1, 1987, had
no outstanding balance of principal or interest owing on any
loan previously made under Title IV-E of the HEA.

Loans made under the Perkins Loan program to other
than new borrowers will continue to be known as Direct
loans. The Secretary has defined a 'Direct loan' as follows:

A loan made under Title IV-E of the HEA after June 30,
1972, which does not satisfy the definition of "Perkins loan.'

These definitions will be found in 34 CFR Part 668,
and a;9 therefore not included in these regulations.

7-60 1 (3 2



Section 674.2 Definitions

Section 464 of the HEA has been amended to provide
a nine-month initial grace period for Perkins loans, and the
regulatory definition of grace period has been revised. An
initial grace period is a period which immediately precedes
the date of first required repayment on a loan. A post-
deferment grace period is a period of six consecutive months
which immediately follows the end of certain periods of defer-
ment and precedes the date on which the borrower is
required to resume repayment on a loan.

Section 674.9 student eligibility.

Section 484(b) of the HEA has been amended to
require each undergraduate applicant for a loan under the
Perkins Loan program to secure at least a preliminary
determination of his or her eligibility for a Pell Grant. Section
674.9 has been amended to include this requirement.

Section 674.10 Selection of students for loans.

Section 463 of the HEA has been amended to require
that institutions agree to provide loans on a priority basis to
students with exceptional needs.

Section 674.12 Loan maximums.

The maximum cumulative amounts a student may
borrow have been increased under revisions to secfon
464(a) of the HEA and these new limits have been included
in § 674.12. The maximum amountan eligible student may
borrow is increased to $4,500 for a student who has not
complecd two academic years of study toward a baccalau-
reate degree, $9,000 for a student who has completed two
aendemic years of study for a baccalaureate degree buthaz
not received the degree, and $18,000 for study toward a
professional or graduate degree, including loans borrowed
for undergraduate study.

Section 674.16 Making and disbursing loans.

Section 463A of the HEA has been revised to require
disclosure, at the time of disbursement, of the total cumula-
tive balance owed by the borrower to that lender, and an
estimate of the projected monthly payment for such a cumu-
lative balance. These requiremer.ts have been added to §
674.16.

Section 674.17 Federal interest in allocated funds
transfer of Fund.

The Secretary is considering developing thL capabil-
ity of collecting loans directly in the event thatan institution
closes or no longer wants to participate in the program.

Section 674.19 Fiscal procedures and records.

The Secretary has expanded this section to clarify the
manner in which Perkins Loan funds must be deposited.

These funds must be invested in insured or collateralized
interest-bearing bank accounts or in low-risk income-pro-
ducing securities such as obligations issued or guaranteed
by the United States, and the institution must exercise the
level of care in making these investments required of a fidu-
ciary. Any bank charges incurred from depositing these
funds into interest-bearing accounts may be paid from the
interest eamings on these funds.

Section 674.31 Promissory note.

Section 464 of the HEA has been revised to provide
for a late charge of up to 20 porcent of the installment
payment for costs incurred during the billing cycle for Title IV-
E loans made for periods of enrollment on or afterJanuary 1,
1986 and this change has been included in § 674.31.

Section 674.32 Special termsloans to less than half-
time student borrowers.

Section 484(a) revised the limitation that a student
must be enrolled on at least a half-time basis to be eligible for
Thie IV aid, and new § 674.32 incorporates the terms of loans
to borrowers who enroll for less than half-time study. The
statute has provided a specific grace period before the
borrower must begin repyment on Perkins loans so that the
borrower may have an opportunity to find or resume employ-
ment before bearing the burden of repayment. The Secre-
tary has determined that borrcwers who receive loans while
enrolled on a less than half-time basis should receive this
same benefit, and therefore, the repayment period on a loan
to a borrower enrolled on a less than half-time basis begins---

(1) On the date of the next scheduled installment
payment on any outstanding loan to the borrower: or-

(2) If the borrower has no outstanding loan, at the
earlier of

(a) Nine months from the date the loan was made, or

(b) The end of a nine-month period that includes the
date the loan was made and began on the date the borrower
ceased enrollment as at least a half-time student atan insti-
tution of higher education or comparable institotion outside
the United States approved tor this purpose by the Secretary.

Section 674.34 Deferment of repaymentPerkins loans.

Section 464 has been revised to add new deferments
for a Perkins loan borrower:

For a period of up to 3 years during which time the
borrower is a member of the National Oceanic and Atmos-
pheric Administration Corps;

For a period of up to six months while the borrower
is on parental leave; and

For a period of up to 12 months for a borrower who
is a mother with pteschool age children and is just entering
or reentering the work force and is compensated ata rate that
does not exceed $1 in excess of the rate prescribed by
section 6 of the Fair Labor Standards Act of 1938.



In addition, deferment previously available to a bor-
rower who is unable to secure employment because the bor-
rower is providing care (such as continuous nursing or other
similar semices) required by a spouse who is disabled was
expanded to include provision of care to a disabled 'depend-
ent- The final regulation will use the term *dependent" to
reflect this revision.

The Higher Education Technical Amendments of 1987
(Pub. L. 100-50, June 3, 1987) authorized a new internship
deferment. Under the new provisions, a borrower may defer
payment for up to two years while serving in an internship
program that leads to a degree or certificate awarded by an
institution of higher education, a hospital, or a health care
facility that offers postgraduate training. The current GSL
regulations, 34 CFR 682.210(g), published in the Federal
Register on November 10, 1986, and effective December 24,
1986, provide that a borrower qualifies for an intemship
deferment only if the internship program requires the bor-
rower tzi hold at least a bachelor's degree before beginning
the program, and is a program that a State licensing agency
requires the borrower to complete before it will certify the
indvidual for professional practice or service. 34 CFR
682.210(g)(1 )(ii), (iii). Since publication of this regulation, the
Department identified certain States that do not require the
completion of m eckal internships as a condition for licensing
orcertification to practice. Because the regulation limited the
internship deferment to borrowers who were serving intern-
ships required by State authority, students in these States did
not qualify for internship deferments. The Department re-
gards the enactment in June 1987 of this amendatory lan-
guage in both Perkins and GSLP statutes establishing an
additional internship deferment for an individual who is not
required to complete an internship program before being
eligible to practice as a legislative overruling of this palcular
limitafon in GSLP regulations, and nettle other limit in those
regulations: Namely, that the program require at least a
bachelors degree as a prerequisite for acceptance into the
p rog ram. 34 CFR 682.210(g)(1)(u). Therefore, the Secretary
has included the new internship deferment in these regula-
tions, but continues to require that the internship require that
the borrower hold at least a bachelors degree before begin-
ning the internship program.

These adcitions have been incorporated in §674.34.

The deferment procedures proposed in the NPRM
have been revised in order to simplify them and make them
consistent with current Department policy regarding the
effect of a default or a loan. The proposed rule permitted the
institution to regard a borrower who did not make scheduled
payments and ccd not apply for a deferment as in default on
the loan, and to accelerate that loan. If the loan was
accelerated, the institution could not grant a deferment for
any repayments due after the date of acceleration. If the
defaulted loa n had not been accelerated, the institution could
grant a deferment if the borrower repaid the entire past-due
amount.

On September 22, 1986 the Department revised its
rules regarding the effect of a default on the borrowers ability
to qualify for new Title IV aid. 34 CFR 674.2, 51 FR 33726.
Under this revised rule, now in effect, a borrower who has
failed to make a required payment is in default for purposes
of determining both the defauft rate of the institution and the
borrowers status for new aid, unless the borrower executes
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a new written repayment agreement fer that loan. 34 CFR
674.2. The Departnent intended that institutions have
considerable discretion over the terms of the new agree-
ment. In order to encourage institutions to adopt those terms
warranted by a borrower's repayment pafternbefore default,
the Department urged institutions to require the defaulter to
repay immediately some or all of the past-due amounts on
the loan as a term of, or condition for, such a new agreement
It is important, however, that the borrower understands that
once a new repayment agreement is executed, and he or she
fails to make required payments when due, the loan will
immediately revert to default status.

This cure procedure is available, if the institution
chooses, even after a loan has been accelerated. It is
consistent with that policy to permit the institution to give a
deferment to a borrower after his or her loan is in default if the
borrower cures the default by executing a new written repay-
ment agreement and meets any conations set by the institu-
tion for the agreement, such as immedate payment of some
or all of those installment payments scheduled to be made
before the borrower demonstrated to the institution that a
concfltion existed that might qualify him or her for a defer-
ment.

This revision imposes no additional burden on the bor-
rower or the institution beyond that proposed in the NPRM
and, in fact, grants greater cbscretion to the institution. The
Secretary intends that this final rule apply to all requests for
deferment received by institutions after the effective date of
this final rule, regardless of the date on which the loan was
made. The Department has always regarded the availability
of deferments as a matter of right only upon timely request
and timely, satisfactory documentation that the borrower
qualified for the deferment; neither the proposed rule nor this
final rule represents any change in that poky.

The final rule also clarifies that deferments apply only
after the borrower is required to begin repayment; the repay-
ment period begins six or nine months after the borrower
ceases half-tima enrollment. At times a borrower may
neglect to notify ;id? institution that he or she has continued
studies and remained at least a half-time student at another
institution. Regardless of that failure, the borrower was not
required to begin repayment until those later Mies were
completed. The institition holckg the loan may reasonably
have concluded that the repayment period on that loan had
started, and may have demanded payment from the bor-
rower. Under these circumstances, the borrower may mis-
takenly characterize his or her request for relief on the
grounds of student status as a request for deferment, when
it is actually no more than a request that the institution
recognize the fact that because the borrowe r h ad not ceased
half-time enrollment status, the repayment period had not yet
started. The borrower may submit proof at any time, even
after a loan has been accelerated, that the repayment period
on the loan began at a later date than was originally calcu-
lated, and the institution must recalculate that date upon
receiving such proof from the borrower. The final rule
articulates this long-standing Departnent interpretation that
a borrower whose loan is regardsd as in default has the right
to the correct calculation of the start of the repayment period.
However, the rule also articulates the Department's policy
that the borrower remains responsible for payments that
would have been due in any event, and that the institution is
under no obligation to grant a deferment with regard to those
past-due payments, and may immediately enforce its de-
mand for those payments.
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Section 674.57 Cancellation for volunteer service
Perkins loans.

The 1986 amendments authorize an institution to
cancel up to 70 percent of a borrowers Perkins loan plus the
interest on the unpaid balance for seMce as a volunteer
under the Peace Corps Act or the Domestic Volunteer
SeMce Act of 1973. Fifteen percent of the total principal
amount of the loan plus interest on the unpaid balance may
be cancelled for each of the first and second twelve-month
periods of service and 20 percent may be cancelled for each
of the third and fourth twelve-month periods of service.

Summary of Comments and Responses to the Notice of
Proposed RuiemakingParts 674, 675, AND 676
General.

Section .2Definitions"Undergraduate Student/
Graduate or Professional Student."

Comment: Many commenters requested clarification
regarding the classification of students enrolled in a com-
bined undergraduate and graduate program.

Response: A change has been made. Under the
definition of an undergraduate student, a student who is
enrolled in a combined undergraduate or graduate program
is considered an undergraduate student for the first four
years of that program.

Section .14Overaward.

Comment: Many commenters disagreed with the
provision which disallows excess earnings from CWS jobs to
substitute for the expected family contribution (EFC). The
commenters argued that it is illogical to allow students to
substitute for EFC by increasing their debt while not allowing
them to earn their EFC by working.

Response: No change has been made. A students
EFC represents an amount which the students family is
reasonably able to contribute toward his or her cost of
attendance. A student is eligible for CWS employment only
if the student demonstrates financial need (that is, the stu-
dent's educational costs exceed the student's expected
family contribution). CWS earnings may not exceed his or
her demonstrated financial need. Since the EFC itself isone
of the components used in determining finandal need, it is
illogical to allow excess earnings to be used to satisfy the
EFC. Note that demonstration of financial need is not a
requirement for largely unsubsidized loans such as PLUS or
SLS (Supplemental Loans for Students).

Section .16Making and Disbursing Loans: Payments
to Students; and Payments of an SEOG.

Comment: Many commenters supported " pro-
posal to delete the requirement that an institution A a
written acceptance of the financial aid from the
Three commenters recommended that the institution inform
the students of the option to accept or deny all or part of the
aid package and provide a time frame for response. Several

/

commenters opposed this deletion stating that without a
signed acceptance, students would later dispute the award,
especially a loan.

Response: No change has been made. The Secre-
tary emphasizes that before an institution makes a disburse-
ment to a student, the institution is required to provide the
student with certain disclosum information. In addition, a
borrower must sign the promissory note for each advance
under a Direct or Perkins loan, and each CWS payment must
be made by check or similar instrument that a student must
endorse in order to cash. Therefore, no further record of
acceptance is necessary. If the institution is concerned that
the studentwould later dispute that he/she did not receive the
award, it is free to require that the student sign a written ac-
ceptance for each disbursement.

Comment: Many commenters opposed the proposed
time frame of advancing payments of SEOG and Direct/
Perkins loans in § .16. The reasons cited were (1) the
proposal does not recognize educational expenses which
are incurred before the beginning of the period of instruction;
(2) the proposal will lead to a large number of overpayments;
and (3) should a student withdraw, the grace period would
begin and the institution's refund policy would apply arty
amount toward the student's outstancfing principal. Severe/
commenters recommended that each institution be allowed
the flexibility of crediting accounts to accommodate its own
billing system.

Response: No change has been made. Under the
previous regulation, an institution could disburse an SEOG
or Perkins loan only at the beginning of or within a payment
period (first day of classes). These regulations give greater
flexibility to institutions regarding the disbursement of SEOG
and Perkins loans and are consistent with the long-stancfing
Pell Grant program policy of allowing an institution to ad-
vance funds directly to a student ten days before the begin-
ning of classes and to credit a student's institutional account
three weeks before the first day of classes. They accommo-
date the need of a student to ,pay educational expenses
incurred before the beginning of a period of instruction.

If the institution chooses to exercise its right to make
advance payments, it must accept the responsibility from any
resulting overpayment. Therefore, should a student with-
draw before the first day of classes, all monies disbursed are
considered to be an overpayment and must be restored to
the relevant program account.

Comment: Numerous commenters disagreed with
the proposal in § 675.16 that the institution shall not obtain a
students power of attorney to authorize any disbursement of
funds or crediting of funds to a students accounts. Most of
these commenters cited the large number of students in their
overseas international programs and stated that mailing
checks instead of crediting the accounts is unduly cumber-
some and hazardous and would cause delays to the aid
redpients. Some commenters also cited instances in which
students are studying in off-campus programs that may be a
great distance away. One suggestion that was made to
change 'shall not obtain" to "shall not hold." Most of the rec-
ommendations were to include an "exceptional conditions"
clausa that would allow institutions to obtain a students
power of attorney for students studying abroad or a great
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distance. One commenter noted that *waiver of endorse-
ment" authority is available, and stated that the student
should have the choice between the use of that waiver and
a power of attorney.

Response: A change has been made. In order to ac-
commodate unusual circumstances, the regulation has been
revised to allow tne institution to obtain a studenrs power of
attorney for purposes of authorizing disbursements of funds
only after obtaining the Secretarys approval.

Section .19Fiscal Procedures and Records.

Comment: Numerous commenters objected to the
proposal in § .19 which requires the institution to maintain the
source documents in hard copy or on microfilm. The com-
menters believe this negates the progress already made in
electronic record-keeping. Hard copies of microfilm back-
ups are not required in private industry for audit purposes.
Other commenters suggested that 'source documents" be
changed to "promissory notes and "microfilm" be changed to
'Thicroforms" in order to include other methods of storage.

Response: A change has been made. Except as
specifically noted,in the rule to the contrary (e.g., loan
documentation) institutions will not be required to maintain
source records in their original form, but may retain this
informaiion in either hard copy or microforms.

Public Comment, and Departmental Responses Relating
to Part 674 (Perkins Loan)

Section 674.8Program Participation Agreement.

Comment: Many commenters objected to the pro-
posal ir. § 674.8 requiring the institution to restore to the Fund
the outstanding principal balance, accrued interest, and any
administrative cost allowance it ieceived if the institution
improperly disbursed the loan or failed to exercise due
diligence in its collection. The commenters recommended
that repayment be required only when a financial loss to the
Govemment occurs and stated that repaying the administra-
tive cost allowance taken on these awards would be admin-
istratively burdensome. One of these commenters sug-
gested that a 3% allowable error and omissions rate be
allowed. Also, the commenters suggested there is no due
process allowed before the institution is mquired to return the
funds.

Response: A change has been made to clarify the
intent of the rule. The subject of institutions restoring monies
to the Fund has been clarified and moved to § 674.13
Reim bursement to the Fund. The Secretary intends by this
rule to require the institution to restore amounts lost to the
Fund because of the conduct of the institution or its agents.
The relationship oi the institution to the Fund has long been
characterized by the Department as a trust relationship. This
rule applies to that relationship traditional principles govem-
ing the responsibility of trustees for losses of trust ar.sets
caused by their acts or omissions. As such, the rule codifies
existing Department views on the consequences of that
responsibility, but does not adopt any new principle or create
any new ground of liability.

Under these principles, the institution as trustee is re-
sponsible for restoring to the trust those funds used in

violation of the directions of the party establishing the trust,
the Department Section 674.13(a)(1) addresses the institu-
tion's responsibility with regard to those loans or portions of
loans which the borrower was not eligible to receive. These
disbursements include overawards caused by a failure to
review information available to the institution, such as other
aid awarded to the individual in excess of need. See also 34
CFR 674.14(c)(2). The institution is likewise responsible,
under this principle, for loans to individuals who were not
eligible for a loan if the institution should have discovered that
fact by a review of information in its own records, such as
records regarding academic progress, repayment status on
prior loans held by the institution, and immigration status.

The institution as trustee is also msponsible for exer-
cising reasonable care in making loans and due diligence in
attempting to enforce the loans. Section 674.13(a)(2) ad-
dresses the institution's responsibility with regard to loans
that it made in the proper amount to eligible borrowers, but on
which it failed to exercise due care in collecting. The revised
rule recognizes that for these loans, financial loss to the Fund
occurs only in the event of default, and requires the institution
to restore to the Fund that full unpaid portion of the loan with
regard to which the institution failed to exercise reasonable
care in disbursing, recording , or attem pting to collect. The in-
stitution receives no crecfit for lo ins titutional share of the un-
collectable ban under this provision precisely because it had
committed that ICC to the Fund for future lending; the loss to
the Fund includes the share of the uncollected loan derived
from the ICC, and the institution as trustee Is required to
compensate the Fund for the loss. For example, the institu-
tion is responsible, under this principle, for that portion of a
loan evidenced by a promissory note that was altered,
unsigned, or lost, or which lacked borrower acknowledge-
ment of all advances of loan funds. If the institulion uses a
note that incorporates the repayment schedule, the institu-
tion likewise makes itself responsible for due care in execut-
ing and retaining that schedule.

The rule also regards a failure to comply with the regu-
latory collection requirements as a cause of the loss to the
Fund on an out stancfing defaulted loan. Examples of failures
to exercise due diligence include any failure to take the
following actions in a timely and offective manner: To skip
trace promptly, to engage a collection firm, to sue a gainfully
employed or otherwise solvent debtor, to report to a credit bu-
reau, or oppose an undue hardship petition in bankruptcy
when such opposition is well-grounded and cost-effective.

In some instances, the connection between the insti-
tution's conduct and the loss on the loan is fairly clear. For
example, the causal connection is reasonably clear where
the institution does not sue a gainfully employed debtor
whom the institution or its agent had located and whom it
could have sued, and the applbable statu:a of limitations
later runs so as to preclude effectively subsequent attempts
to collect by lawsuit. Because the failure to sue here is so
directly related to the lack of recovery, there is little reason for
not holding the institution liable for the loss. On the other
hand, a lack of causal connection may be equally clear b
other circumstances. For example, if the institution failed to
sue a gainfully employed debtor and the statute of limitations
ran out on the debt, there is clearly a loss to the Fund. How-
ever, If the institution was now able to show that this debtor,
at the time suit should have been brought, received a
discharge of the loan in a Chapter 13 bankruptcy proceeding
which made no provision for any payments on consumer
debt, it would thereby demonstrate that the loss to the Fund
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was clearly caused by the bankruptcy and not its failure to
sue. The institution under these circumstances would have
no liability to the Fund under § 674.13(b)(1)(ii).

The Secretary recogni::es that in many cases, the loss
on a defaulted loan can be neither clearly attributed to, nor
disassociated from, the failwe of the institution to exercise
due diligence in collection. For example, if the defaulting
borrower moves without providing the institution with his or
her forwarding address and tie institution does not attempt
promptly to trace the borrcwer, a loss to the Fund has
occurred, but there may be several causes for that loss. To
solve questions of causation in these untlear cases, the
Secretary considers it fair and practical to rise a rebuttable
presumption that losses Ora occur on loans not diligently
collected were caused by that failure to attempt collection.
The institution, and not the Department, had assumed re-
sponsibility for using due diligence in collecting the loan, and
was and continues to be in a better position to know or dis-
cover the actual cause of its inability to collect the loan. The
Secretary therefore considers it reasonable to place on the
institution the burden of rebutting the conclusion that the loss
would not have occurred if the institution had complied with
its collection responsibilities under Federal regulations. §
674.13(b)(1)(ii). For example, an institution might show that
its failure to begin skip-tracing while the borrower's trail was
fresh was not the cause of the loss by demonstrating, through
later investigation, that the borrower after his or her move
was not gainfully employed during the period in which the in-
stitution might have brought suit to enforce the debt.

The presumption created in § 674.13(b)(1), that the
loss to the Fund resulted from the act or omission of the
institution, may also be rebutted as provided in this section by
demonstrating that the loss was ultimately cured completely,
by subsequent recovery from the borrower or cosigner, or
partially, by securing a judgment for the full amount outstand-
ing on the loan. § 674.13(b)(1)(i)(2). The rule provides that
the institution must demonstrate, to the satisfaction of the
Secretary, that the loss was not caused by its failure to exer-
cise due diligence. In deciding whether an institution has met
that burden of proof in individual cases, the Secretary will
take into account the extent to which the inrititution failed to
follow the prescribed due diligence requirements.

If the institution reimburses the Fund under this sec-
tion, it thereby acquires title to the loan in question in its own
name, and not as trustee of the Fund, and may retain for its
own account any amount later collected on that loan. The in-
stitution must restore to the Fund the outstanding balance of
the loan in question, including any portion attributable to the
institutional contribution to the Fund.

In response to the comment that this rule denies the
institution due process, the Secretary notes that any action
taken by the Department to enforce the requirements of §
674.13 will arise as a result of audits or program reviews of
the institution, and as such will be subject to an admin istrative
review and an opportunity for a hearing under the provisions
of section 487 of the HEA. In addition, the Secretary believes
that adoption of a specific percentage of losses as 'allow-
able" is not a prudent step for several reasons. No legal basis
is apparent for such a prospective forgiveness of liability, and
it appears that such a tolerance might have the effect of
lessening collection efforts.

Comment: Many commenters 'strongly cpposed the

mandatory inclusion of the word *Federal* in § 674.19(a) for
identifying an account in which Federal funds are deposited.
The commenters cite added cost and confusion of check
printing and disbursements. Commenters from State institu-
tions stated ey could not comply with this proposal because
of dealing with State Treasuries. In addition, numerous
commenters objected strongly to the proposed regulation
requiring an institution to keep its NDSL and Perkins loans
fund cash in a separate account. Many of these commenters
cited the undue administrative burden and the cost of main-
taining the account. Other commenters suggested that the
requirement of a separate account should be mandated on
an individual basis for those institutions that did not maintain
acceptable aceounting practices.

Response. A change has been made. The Secretary
has deleted the requirement that the institution include the
name "Federal" in the name of the account. However, this
final rule continues to provide that institutions must either
notify the bank in writing of the Federal character of the
account, or include that phrase in the name of the account.
However, to further clarify the nature of the funds on deposit
in Title IV program accounts, the Secretary has added
language to this section to establish more clearly that char-
acter.

First, the rule now articulates what has always been
clear under the statute and Department policy: Title IV funds
may be used by the institution only for program purposes.
See 20 U.S.C. 1094(a)(1). The sum of the Title IV fundson
deposit in the institution's accounts must therefore always at
least equal the amount of those funds it has received but not
yet spent on program purposes. § 674.19(a)(3)(i). By
accepting these funds from the Department, moreover, the
institution accepts a fiduciary responsibility for these funds;
under traditional common law principles, the institution that
depletes these accounts containing Title IV funds is deemed
to make any subsequent deposits of institutional funds into
these accounts with the intention of restoring to the depleted
accounts mist funds previously illegally withdrawn. The
Secretary recognizes that such restorative deposits are
commonly made by institutions with specific intent that the re-
stored funds become Title IV funds, and that such funds be
used for disbursement to students. Indeed, the Department
has, over the years, directed institutions to satisfy liabilities
for misspent funds by depositing in these Title IV accounts
the amount of institutional funds that would otherwise have
been paid over to the Department to satisfy its claim.

The secretary under this rule places no additional
burden on the institution, which was already under a legal
obligation to restore improperly withdrawn Tide IV funds;
rather, the purpose of this rule is to make clear that the
Secretaryand the institutionregard these non-Federal
funds deposited to depleted Title IV accounts to become part
of the Title IV tust funds which the institution holds as
fiduciary. These funds therefore become, as part of the trust
fund, immune from attachment by third parties to the same
extent as the Federal advances they replaced. The Secre-
tary also agrees that only those institutions that do not
maintain acceptable accounting practices should be re-
quired to maintain funds in a separate Direct/Perkins ac-
count. The regulation has been modified accordingly.

Section 674.31Promissory note.
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Comment; Several commenters objected to the pro-
vision that the promissory note be limited to either one piece
of paper (front and back) or be multiple pages with the
borrower's signature on each page. The commenters be-
lieved that this is a cumbersome practice that would only
increase clerical error and workload. The commenters
suggested the use of a multiple page document using the
format 'page one of five, page two of five,

Response: A change has been made. The Secretary
has added to the final regulations the alternate provision
suggested by the commenters allowing a multiple page
promissory note, listing the total number of pages in the note
as well as the number of each page.

Comment: One commenter encouraged the Depart-
ment to require co-signers on every Perkins Loan Promis-
sory note as an aid to collection.

Response: No change has been made. Section 464
of the HEA forbids use of an endorser unless the borrower is
a minor and the note would not, for that reason, constitute an
enforceable obligation under local law. An institution that
requires a cosigner, however, must ensure that the obliga-
tion of the cosigner or endorser is itself legally enforceable.

Comment: One commenter suggested that a final
provision be added to the promissory note section that states
that the lending institution should secure the borrowers
permission before sending any information about the bor-
rowers account to a credit bureau. The commenter feared
that the proposed requirement would violate the generalpro-
vision in the Family Education Rights and Privacy Act
(FERPA).

Response: No change has been made. The Secre-
tary has interpreted 20 U.S.C. 1232g(b)(1)(D), and in particu-
lar 34 CFR 99.31(a)(4)(iv), to permit the disclosure of infor-
mation regarding default on a Perkins (NDSL) loan to credit
bureaus. These provisions of FE RPA and regulations permit
the institution to disclose information contained in the stu-
dent's educational record without the student's consent if the
disclosure is necessary for enforcement of the terms of
financial aid which the student has received; reporting the de-
fault to a credit bureau is clearly authorized by this authority.

Comment: One commenter suggested changing the
language of the sample promissory note that addresses the
consequences to the borrower of default and of acceleration
of the loan. The commenter suggested that the note should
read that the borrower "will lose" deferment or cancelLition
benefits for service performed after the institution acceler-
ates the loan.

Response: A change has been made. The Secretary
has changed the promissory note according to these provi-
sions as adopted in this final rule.

Comment: Three commenters stated that for clarity
and simplicity a standard $2 per month penalty charge
should be used regardless of the frequency with which the
borrower is billed.

Response: A change has been made. Recent statu-
tory changes in the Higher Education Amendments of 1986
have replaced the late charge based on specific dollar
charges foreach late installment ($1 for the first month, $2 for
each month or part of a month thereafter, if repayments are
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made on a monthly basis, and $3 or $6 for each interval or
part thereof for bimonthly or quarterly repayment intervals),
with a late charge provision that requires the institution to
assess a late payment charge on each late payment, based
on the costs of performing activities required in Subpart C of
these regulations for the billing cycle (See: § 674.44), as long
as the total charges do not exceed 20 percent of the amount
of the borrowers monthly, bimonthly, or quarterly payment.
Section 674.31(b)(5) of the final regulations has been
amended to read accordingly.

Comment: One commenter suggested the elimina-
tion of §674.31(b)(2) which gives the borrower the option of
having graduated installments at his or her request. The
commenter suggested that the decision to allow graduated
installments should be entirely that of the institution.

Response: No change has been made. The Secre-
tary believes that keeping a borrower in repayment status is
a more important objective than requiring equal payments. If
a borrower requests a graduated repayment schedule, it is
indicative that the borrower intends to repay the loan.

Comment: One commenter stated that the timely
filing of cancellation and deferment requests should be
clearly stated as a borrower responsibility.

Response: A change has been made. The Secretary
agrees with the commenter and the note has been changed
accordingly.

Comment: One commenter suggested that Perkins
loans be reported to credit bureaus and have their status
updated on a monthly basis. Another commenter asked if the
IRS tax offset provision should be included in the note.

Response: No change has been made. The Secre-
tary has interpreted FERPA and its implementing regula-
tions, especially 34 CFR 99.31(a)(4)(iv), to permit reporting
delinquent or defaulted loans to credit bureaus without the
borrowers consent. An institution that wishes to report other
loans tocredit bureaus may do so only with the consent of the
borrower. An institution must report, according to the report-
ing procedures of the bureau, t 4 changes in account status.
The Federal income tax refund offset program is only a pilot
program at present, and for that reason it is premature to
include notice of this collection tool among routine disclo-
sures.

Comment: One commenter felt that an institution
should be allowed to recover all of the costs of collection
either from the NDSL revolving fund or directly from a
defaulted borrower. The commenter advocated the deletion
of the 25 percent limitation on contingent fee charges by
collection firms that may be assessed against the borrower.

Response: A change has been made. In the past, an
institution that used a collection firm and intended to pass on
to the debtor the cost incurred in paying the collection firm
was directed to include in the promissory note a provision
specifying that the amount charged the borrower would not
exceed 25 percent of the outstanding principal and interest
due on the loan. This direction was based on an interpreta-
tion by staff of the Federal Trade Commission (FTC) that
section 808 of the Fair Debt Collection Practices Act required
a specific ;dentification of the type and amount of such
charges. The FTC has since revised this position (45 FR

193



8027, March 7, 1986) and the Department has removed this
provision from the model promissory note. Section 484A of
the Higher Education Act, added by Pub. L 99-272, clarifies
the consequences of default as subjecting the defaulting
borrower to liability for reasonable collectitm costs, in addi-
tion to other charges specified in the law, such as late
charges. Final regulations for Subpart C of this part will
address this issue of recovery from the debtor of the costs of
collection.

Section 674.33Repayment.

Comment: Several commenters remarked that pro-
posed § 674.32(b) which addressed "minimum repayment
rates" was unclear and unnecessarily complex. These
commenters felt that institutions should be permitted to use
a general pro rata concept when determining how much each
account should be repaid. These commenters were also of
the opinion that paragraph (b) is inconsistent with the intent
of the statute because requiring minimum repayments to be
made on one loan while another is deferred deprives the bor-
rower of the benefit of the grace period or deferment pre-
scribed by the statute.

Response: No change has been made. The mini-
mum repayment rates and the deferment provisions are
dictated by statute and therefore cannot be changed. See §
674.33(b).

Comment: Three commenters expressed the opinion
that notifying the Secretary of all loans that were being
extended past the standard ten-year repaym. Int period served
no useful purpose. Two commenters suggested that such
extensions only be reported on the Fiscal Operations Report
and Application to Participate in the campus-based pro-
grams (FISAP). One commenter was opposed to granting
any extension in the repayment period due to a borrowers
low income.

Response: A change has been made. The Secretary
agrees with the comment that notifying the Department of all
loans that have been extended beyond the ten-year repay-
ment period is an unnecessary institutional burden. The
authority to extend the borrower's repayment period remains
with the institution.

Section 674.34Deferment of RepaymentPerkins
loans.

674.35Deferment of RepaymentDirect loans made
on or after October 1, 1980.

Comment: There were fifteen comments relative to
the internship deferment provision. Two commenters be-
lieved the Secretary should not continuo to require a bache-
lors degree. One commenter stated that the specificity of the
proposed provision would be beneficial to the institution in
making its decision on a request for deferment. However, all
of the other respondents believed that the re tw requirements
were burdensome, time-consuming and of little benefit.

Response: No change has been made. This require-
ment conforms with all Title IV statutory anJ program provi-
sions for internships.

Comment: One commenter requested more specific-
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ity regarding when a grace period begins and ends. The
inquirer felt there was confusion between date-specific or
month-specific interpretations.

Response: No change has been made. Section 464
provides that the repayment period begins nine months after
the date on which the borrower ceases to be enrolled as at
least a half-time student. The grace period is between these
two dates. It is determined by specific dates, and cannot be
rounded to approximations coinciding with calendar months.

Section 674.37Deferment Procedures.

Comment: A wide range of comments were received
on this section. One respondent was confused by the options
available to the institution when a note has not been acoel-.
erated. Another commenter questioned if the borrower must
pay the amount in default before he or she may be granted
a deferment Another commenter wanted the institution to
retain options because it provided leverage needed to collect
some loans. Two other commenters believed that this
regulation would be unfair to borrowers whose deferments
were not processed through no fault of the borrower. They
also expressed the concern that the regulation would be a
deterrent to accelerating any loans. Four commenters
believed that not calculating the interest had little or no
significance except to place an additional costly administra-
tive burden on institutions.

Response: A change has been made. Section
674.37 has been re-written to clarify deferment procedures.
To qualify for a deferment on a loan, a borrower must submit
to the institution to which the loan is owed a written request
for a deferment with documentation required by the institu-
tion, and must do so by the date that the institution estab-
lishes.

After a loan is in default, the institution may, at its ds-
cretion, grant a deferment if the borrower signs and complies
with a new repayment agreement on the loan. Ths institution
may do so even after it accelerates the defaulted loan. An
institution may in these cases insist that the borrower imme-
diately repay some or all of the amounts previously sched-
uled to be repaid before the date on which the institution
made its determination that the borrower had demonstrated
that grounds for a deferment existed, plus late charges and
collection costs. Institutions are not required to grant defer-
ments on loans in default; however, if they do so, by securing
a new agreement, there is no reason to forego the recovery
for the Fund of the accrued interest on that loan. If the
institution regards the calculation of past-due, accrued inter-
est as unduly burdensome, it may deny deferments on a de-
faulted loan.

December 28, 1988 Summary of Comments and
Supplemental lnformaion

SUPPLEMENTARY INFORMATION: The Perkins Loan,
CWS and SEOG programs (known collectively as the
campus-based programs) are "need-based* student finan-
cial aid programs administered by institutions of higher
education. In order to award financial aid under each
program, an institution must determine whether a student
hEs financial need. The institution determines a student's
financial need by subtracting from the student's educational
cost his or her resources and his or her expected family



contribution (EFC), i.e., the amount Lite student, his or her
spouse and, in the case of a dependent student, his or her
parents, may reasonably be expected to contribute toward
his or her educational costs. The EFC is based on the
following elements

(1) The available income of (A) the student and his or her
spouse, or (B) the student (and spouse) and the student's
parents, in the case of a dependent student, estimated as an
amount equal to base year income;

(2) The number of dependents in the family of the student;

(3) The number of dependents in the studenrs family whoare
enrolled in a program of postsecondary education on at least
a half-time basis and for whom the family may reasonably be
expected to contribute toward postsecondary education
costs;

(4) The net assets of (A) the student and his or her spouse,
and (B) the student (and spouse) and the student's parents,
in the case of a dependent student;

(5) The marital status of the student;

(6) Any unusual medical and dental expenses of (A) the
student and the studunt's parents, in the case of a dependent
student, or (B) the student and his or her dependents, in the
case of an independent student;

(7) The number of dependents of an independent student, or
of the parents of a dependent student, other than the student,
enrolled in private elementary or secondary institutions and
the unreimbursed tuition paid (A) in the case of a dependent
student, by the student's parents for such dependent chil-
dren who are so enrolled, or (B) in the case of an independent
student with dependents, by the student or his or her spouse
for such dependent children who are so enrolled; and

(8) The additional employment expenses incurred (A) iii the
case of a dependent student, when both parents of the
student are employed or when the family is headed by a
single parent who is employed, or (B) in the case of an
independent student, when both the student and his or her
spouse are employed or when the employed student quali-
fies as a surviving spouse or as a head of a household under
section 2 of the Internal Revenue Code of 1986.

On December 1, 1987, the Secretary published final regula-
tions far the campus-based programs in the Federal Regis-
ter (52 FR 45738). These regulations require institutions to
include as a resource (funds available to help pay for a
student's costs) net earnings from employment during the
award period (other than CWS employment) that are not
included in calculating the EFC. This procedure represented
a continuation of previous policy.

The 1986 amendments to Part F of Title IV of the HEA
mandated the use of new formulas (Congressional Method-
ology (CM)) for determining a student's EFO for the campus-
based programs. Unlike the old formulas, under wW.ch a
dependent students non-needbased earnings during the
award period were treated as a resource, the new formulas
require that an amount equal to base year income be used in
calculating an EFC for both dependent and independent
students.

Beginning witn the 1988-89 award year an amount &Lull to

all taxable and untaxable income received during the calen-
dar year preceding the academic year is considered as base
year income in calculating Zhe EFC. Thus, for example, in
calculating an EFC for the 1988-89 award year, an amount
equal to base year 1987 income is used.

The December 1, 1987 regulations require that earnings for
student employment, known to the institution, be monitored
and adjustments be made to financial aid award packages to
prevent overawards. Questions on the continued applicabil-
ity of the student employment monitoring provision were
raised by the financial aid community since non-need-based
earnings will now be considered base-year income for the
subsequent award period. If the monitoring and adjustment
provisions remain intact, these same earnings will also be
treated as a resource in the year earned and, thus, will be
"double-counted."

As a result of this community concern regarding the treat-
ment of non-need-based earnings, already counted as base
year income, as a "resource," the Secretary has issued an
interpretative ruling which provides that non-need-based
earning will be treated only as base-year income and notas
a resource. As in the past, institutions will continue to be
responsible for monitoring eamings from all need-based
employment programs to ensure that the student does not
receive need-based employment earnings in excess of his or
her need. Need-based employment means employment
awarded by the institution :tself or by another entity to a
student who demonstrates a financial need for those funds
for the purpose of defraying educational costs of attendance
for the award period. Examples of need-based employment
would include employment awarded under the Veterans
Administration work-study program, and employment pro-
vided by a State, if awarded on the basis of financial need for
the purposes of defraying educational expenses.

Unde the revised regulations, monitoring of non-need-based
employment is never required if the student is not employed
under the CWS program. Monitoring of non-need-based
employment is required only if all of the following conditions
are met(1) the student is employed under the CWS pro-
gram, (2) the student's financial need has been met, and (3)
the insti'ution wishes to continue to employ the student under
the CWS program. Under these revised regulations, monitor-
ing of employment is only iequired in order to determine
when CWS funds may no longer be used to pay wages.
Section 443(b)(4) of the HEA provides that for a student
employed tinder the CWS program, at the time income
derived from any employment (need-based or non-need-
based) exceeds the amount of such student's need by more
that $200, continued employment shall not be subsidized
with CWS funds. The Department has interpreted this statu-
tory provision to mean that institutions must terminate CWS
compensation for employment when the income from any
employment earned subsequent to time that the student's
need is met, exceeds the student's need by more than $200.
An institution should not consider CWS earnings, in excess
of need, which are less than or equal to $200, as aresource
the following year or as income for purpose of computing the
EFC. Earnings from non-need-based employment will be
counted as income for the following year.

The institution may not consider non-need-based earnings
as a "resource." If, in a specific case, the institution believes
that the amount of base year earnings does not accurately
reflect the amount a student can be expected to earn in the

ibsequent award year, the institution has the authority
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under Section 479A of the HEA to make adjustments to the
EFC or to use the projected income in the calculation.

Therefore, the Secretary is amending 34 CFR 674.14, 675.14
and 676.14, regulations applicable to the Perkins Loan,
CWS and SEOG programs respectively, to exclude from the
definition of 'resources" award period non-need-based earn-
ings. Non-need-based earnings are used, however, to count
toward the determination of when the $200 threshold requir-
ing a discontinuation of CWS funding is needed in cases in
which the following conditions are met:

(a) The student is employed under the CWS program;

(b) The student's financial need has been met; and

(c) The institution wishes to continue to employ the student
under the CWS program.

The following employment case studies illustrate the applica-
tion of the monitoring requirement:

Employment case study #1

Julie has a financial need of $3,000. She was awarded a Pell
Grant of $1,000, an SEOG of $1,000 and a Perkins Loan of
$1,000. She also has employment off-campus that she
obtained herself. The institution has determined this employ-
ment to be non-need-based employment. No monitoring of
her earnings is required nor is an adjustment to her student
financial aid package required as a result of her non-need-
based employment.

Employment case study #2

Howard has a financial need of $2,000. He was awarded a
CWS joh of $2,000. He also works off-campus in a position
which he obtained himself. The institution has determined
this employment to be non-need based employment. He has
earned $2,000 in the College Work-Study program, had job-
related costs of $100 for taxes and uniforms, and the school
plans to terminate his employment when he reaches $2,100
in CWS earnings. The institution must monitor only his CWS
employment since it plans to terminate his CWS employment
when his need is met.

Employment case study #3a

Marcia has a financial need of $5,000. She has been
awarded a Perkins Loan of $2,000 and CWS employment of
$3,000. She also works on campus in the biology lab. The
institution considers her biology lab employment to be non-
need-based employment and the school plans to terminate
her CWS employment when her CWS earnings reach $3,000.
The institution must monitor only her CWS employment until
she has earned the $3,000. No further monitoring is required
if her employment under the Cl/VS program is then termi-
nated.

Employment case study #313

Please refer to case study 3a. It is nearing the end of the
award year and Marcia's Perkins Loan has been fully dis-
bursed. She has earned $2,900 in CWS earnings and has
job-related costs of $100. The institution wants to continue
her CWS employment for four more weeks and expects her
additional CWS earnings to be about $400. The steps the
institution must follow are as follows:
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(1) The institution must monitor only her CWS employment
earnings until she earns a total of $3,100 in CWS funds (her
CWS award amount for $3,000 plus $100 in job-related
costs).

(2) When her CWS earnings reach $3,100 the institution
must begin monitoring BOTH her subsequent CWS and
biology lab earnings.

(3) When the combination of CWS earnings and biology lab
earnings, earned subsequent to the time her need was met,
exceed $200, no further CWS funds may be used to pay for
her employment. In this case, the additional CWS funds
permitted to be paid after her need has been met may be less
than $200 (e.g., if she earns $75 from the biology lab
employment, f:nly $125 may be paid from CWS funds for her
CWS employment). The institution is free, however, to con-
tinue to employ her in the same position on its own payroll;
no CWS funds may be used to pay wages for such employ-
ment or to defray administrative costs associated with that
employment.

Were she employed only under the CWS program, a total of
$3,300 in CWS funds could be expended ($3,100 to meet her
need plus the additional earnings of $200).

In all of these examples, non-need-based earnings will be
treated as base year income for the following award year if
the student applies for financial aid. Waiver of Notice of
Proposed Rulemaking

The Higher Education Amendments of 1986 changed the
fonnulas contained in the HEA, for determining students'
EFCs toward their higher education costs for Title IV pro-
grams, including the campus-based programs. One change
is tho requirement thatan amount equal to base year income,
rather than projected year earnings, be used in determining
the EFC. The financial aid community has raised a concern
that unless the Department interprets Part F of Title IV of the
HEA to require that earnings from non-need-based employ-
ment be considered only as part of base year income and not
as a resource, these earnings will be ''double-countecr by
being treated as a resource in the year earned and consid-
ered as base year income for the subsequent award year.

The Department had not identified this concern as of the time
it published campus-based regulations on December 1,
1987 that continued the Department's former practice of
treating non-need-based earnings as a resource. (34 CFR
674.14, 675.14, 676.14.) However, the Department now
recognizes that it is necessary to make an interpretative
ruling in order to avoid the anomalous consequences iden-
tified above, which the Department believes that Congress
did not intend. The Department has determined that non-
need-based earnings should be treated as part of base year
income and not as a resource.

Section 443(b)(4) of the HEA requires that institutions stop
funding CWS employment with CWS funds once the CWS
recipient has earned more than $200 above his or her need
from any employment, whether or not that employment is
need-based. The statutory language is silent as to the time
period to be considered in making the assessment of whether
a student's earnings have exceeded his or her need. Thu
Department is issuing an additional interpretative rule 'D
provide this time element, which is necessary to impleme
the statute. The Department will consider all earnings earned



subsuquent to the time that a student's need is met, including
both needbased and non-need.based earnings, to count
toward the determination of when the $200 threshold requir-
ing a discontinuation of CWS funding is reached. Non-need-
based earnings earned prior to the time a student's need is
met will not be counted toward meeting the student's need
but will instead be used only as part of base year income in
the subsequent award year.

As a direct consequence of these interpretative rulings, the
Department's monitoring requirements for non-need-b.ised
earnings are being eliminated and no adjustments to finan-
cial aid packages wig be required to be made as a result of
such earnings during the award year except with respect to
the CWS exception, noted above. Therefore, mongoring of
non-need-based employment is not necessary except when
an institution continues to fund a student's CWS employment
with CWS funds after that studont's need has been ma In
that circumstance, monitoring will begin when the need has
been met and will end when the use of CWS funds is
discontinued.
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PART 675-COLLEGE WORK-STUDY AND JOB
LOCATIONANDDEVELOPMENTPROGRAMS

Note: An asterisk () irsicates provisions that are
common to Parts 674, 675, and 676. The use of asterisks will
assure participating institutions that a provision of one regu-
lation is identical to the corresponding provisions in the other
two.

Subpart A-College Work-Study Program

Sec.

675.1 Purpose and identification of common provisions.

675.2 Definitions.

675.3 Application.

675.4 Allocation and reallocation.

675.5-675.7 (Reserved]

675.8 Program partidpation agreement

675.9 Student eligibility.

675 10 Selection of students for CWS employment.

675.11-675.13 (Reserved]

675.14 Overaward.

*675.15 Coordination with BIA grants.

675.16 Payments to students.

675.17 Federal interest in allocated funds.

675.18 Use of funds.

675.19 Fiscal procedures and records.

675.20 Eligible employers and general conditions and limita-
tion on employment.

675.21 Institutional employment.

675.22 Employment provided by a Federal, State, or local
agency, or a private nonprofit organization.

675.23 Employment provided by a private for-profit organiza-
tion.

675.24 Establishment of wage rate under CWS.

675.25 Earnings applied to cost of attendance.

675.26 CWS Federal share limitations.

675.27 Nature and source of Institutional share.

675.28 Community service learning program.

Subpart B-Job Location and Development
Programs
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675.31 Purpose.

675.32 Program description.

675.33 Allowable costs.

675.34 Multi-institutional job Iodation and development pro-
grams, or arrangements with nonprofit organizations.

675.35 Agreement

675.36 Procedures and records.

675.37 Termination and suspension.

Summary of Comments

Appendix A [Reserved]

Appendix B-Model Off-campus Agreement

Authority: 42 U.S.C. 2571-2756z, unless otherwise
noted.

Subpart A-Coilege Work-Study Program

Sac. 875.1 Purpose and identification of common
provisions.

(a) The College Work-Study (CWS) Program pro-
vides part-time employment to students attending institu-
tions of higher education who need the earnings to help meet
their costs of. postsecondary education.

(b) Provisions in these regulations that are common
to all campus-based programs are identified with an asterisk.

(Authority: 42 U.S.C. 2751-2756b)

Sec. 675.2 Definitions.

(a) Subpart A of tha Student Assistance General
Provisions regulations, 34 CFR Part 668, sets forth defini-
tions of the following terms used in this pvrt:

Academic year

Award year

Clock hour

Enrolled

Guaranteed Student Loan (GSL) Program

HEA

Iname Contingent Loan Program

Pell Grant Program

Perkins Loan Program

PLUS Program



Secretary

SLS Program

Supplemental Educational Opportunity Grant (SEOG) Pro-
gram

(b) The Secretary defines other terms used in this part
as follows:

Expected family contribution (EFC): The amount a
student and his or her spouse and family are expected to pay
toward the student's cost of attendance.

'Financial need: The difference between a student's
cost of attendance and his or her EFC.

'Full-time student:An enrolled student who is canying
a full-time academic work load (other than by correspon-
dence)-as determined by the institution-under a standard
applicable to all students enrolled in a particular program.
However, an institution's full-time standard must equal or
erozted one of the following minimum requirements:

(1) 12 semester hours or 12 quarter hours per aca-
demic term in an institution using a semester, trimester, or
quarter system.

(2) 24 semester hours or 36 quarter hours per aca-
demic year for an institution using credit hours but not using
a semester, trimester, or quarter system, or the prorated
equivalent for a program of less than one academic year.

(3) 24 clock hours per week for an institution using
clock hours.

(4) In an institution using both credit and clock hours,
any combination of credit and clock hours where the sum of
the following fractions is equal to or greater than one:

Number of credit hours per term

12

Number of dock hours pr.sr week

24

(5) A series of courses or seminars which equals 12
semester hours or 12 quarter hours in a maximum of 18
weeks.

(6) The work portion of a cooperative education pro-
gram in which the amount of work performed is equivalent to
the academic work-load of a full-time student.

Graduate or professional student: A student who-

(1) Is enrolled in a program or course above the
baccalaureate level at an institution of higher educationor is
enrolled in a program leading to a first professional degree;

(4 Has completed the equivalent of at least three
years of full-time study at an institution of higher education,
either prior to entrance into the program or as part of the
program itself; and

(3) Is not receiving Title IV aid as an undergraduate
student for the same period of enrollment

'Institution of higher education (institution). A public or
private nonprofit institution of higher education, a proprietary
institution of higher education, or a postsecondary vocational
institution.

Need-based employment: Employment provided by
an institution itself or by another entity to a student who has
demonstrated to the institution or the entity (through stan-
dards or methods it esiablishes) a financial need for the
eanlings from that employment for the purpose of defraying
educational costs of attendance for the award year for which
the employment is provided.

Nonprofit organization: An organization owned and
operated by one or more nonprofit corporations or associa-
tions whore no part of the organization's net earnings bene-
fits, or may lawfully benefit, any private shareholderor entity.
An organization may show that it is nonprofit by meeting the
provisions of Sec. 75.51 of the Education Department Gen-
eral Administrative Regulations (EDGAR), 34 CFR 75.51.

(Authority: 20 U.S.C. 1141(c))

'Payment period: A semester, trimester, or quarter.
For an institution not using those academic periods, it is the
period between the beginning and the midpoint or between
the midpoint and the end of an academic year. A payment
period is not the payroll period discussed in Sec. 675.16.

Undergraduate student: A student enrolled in an
undergraduate course of study at an institution of higher
education who-

(1) Has not earned a baccalaureate or first profes-
sional degree; and

(2) Is In an undergraduate course of study which
usually dotts not exceed 4 academic years, or is enrolled in
a 4 to 5 academic year program designed to lead to a first
degree. A student enrolled in a program of any other length
is considered an undergraduate student for only the first 4
academic years of that program.

(Authority: 20 U.S.C. 1087aa-1087ii)

*Sec. 675.3 Application.

(a) To participate in the OWS program, an institution
shall file an application with the Secretary before an annually
established dosing date.

(b) The application must be on a form approved by the
Secretary and contain the information needed by the Secre-
tary to determine the institution's allocation or reallocation of
the CWS program funds under section 442 of the HEA.

(Authority: 42. tS.C. 27F2)

Sec. 675.4 Allocation and reellucation.

(a) The Secretary allocates and reallocates funds to
institutions participating in the College Work-Study program
in accordance with section 442 of the HEA.
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(b) As used in section 442 of the HEA, *Eligible
insfitutions offering comparable programs of instruction-
means institutions that are being compared with the appli-
cant institution and that fall within one of the following six
categories:

(1) Cosmetology.

(2) Business.

(3) Trade/Technical.

(4) Art Schools.

(5) Other Proprietary Institutions.

(6) Non-Proprietary Institutions.

(c) Payment to institutions. The Secretary allocates
funds for a specific period of time. The Secretary pays an
institution its allocation in periodic installments and may
make these payments in advance or by way of reimburse-
ment The Secretary bases the amounts of these install-
ments on periodic fiscal reports.

(d) Authority to expend funds. Except as specifically
provided in Sec. 675.18 (c) and (d), an institution shall not use
funds allocated or reallocated for an award year-

(1) To meet CWS wage obligations incurred with
regard to an award of CWS employment made in any other
award year; or

(2) To satisfy any other obligation incurred after the
end of the designated award year.

(Authority: 42 U.S.C. 2752)

Secs. 675.5-675.7 [Reserved]

Sec. 675.8 Program participation agreement.

To participate in the CWS program, an institution of
higher education shaH enter into a participation agreement
with the Secretary. The agreement provides that, among
other things, the institution shall-

(a) Use the funds it receives solely for the purposes
specified in this part;

(b) Administer the CWS program in accordance with
the HEA, the provisions of this part, and tho Student Assis-
tance General Provisions regulations, 34 CFR Part 668;

(c) Make employment under the CWS program rea-
sonably available, to the extent of available funds, to all
eligible students;

(d) Make equivalent employment offered or arranged
by the institution reasonably available, to the extent of
available funds, to all students in the institution who want to
work; and

(e) Award CWS employment, to the maximum extent
practicable, that will complement and reinforce each recipi-
enrs educational program or career goals.

(Authority: 20 U.S.C. 1094, 42 U.S.C. 2753)
,
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Sec. 675.9 Student e0gIblfity.

A student at an institution of higher education is
eligible to receive part-time employment under the CWS
program for an award year if the student-

(a) Meets the relevant eligibility requirements con-
tained in 34 CFR 668.7;

(b) Is enrolled or accepted for enrollmentas an under-
graduate, graduate or professional student at the institution;
and

(c) Has financial need as determined in accordance
with Part F of Title IV of the HEA. A member of a religious
order (an order, community, society, agency, or organiza-
tion) who is pursuing a course of study at an institution of
higher education is considered to have no financial need if
that religious order-

(1) Has as its primary objective the promotion of ideals
and beliefs regarding a Supreme Being;

(2) Requires its members to forego monetary or other
support substantially beyond the support it provides; and

(3) Directs the member to pursue the course of study
or provides subsistence support to its members.

(Authority: 20 U.S.C. 1091; 42 U.S.C. 2752-2753)

Sec. 675.10 Selection of students for CWS employment.

(a) An institution shall make employment under CWS
reasonably available, to the extent of available funds, to all
eligible students.

(b) An institution shall establish selection procedures
and those procedures must be-

(1) Uniformly applied;

(2) In writing; and

(3) Maintained in the institution's files.

(c) If an institution's allocation of CWS funds is directly
or indirectly based in part on the financial need demonstrated
by students attending the institution as less than fulktime
students, the institution shall award a reasonable proportion
of its allocation of CWS funds to those students.

(Authority: 20 U.S.C. 1091, 42 U.S.C. 2752-2753)

(Approved by OMB under control number 1840-0535)

Secs. 675.11475.13 [Reserved]

*Sec. 675.14 Overaward.

(a) Overaward prohibited, (1) An institution may only
award CWS employment to a student if the award, combined
with the other resources the student receives, does not
exceed the studenrs financial need.

(2) When awarding CWS employment to a student,
the insfitution shall take Into account those resources it



(i) Can reasonably anticipate at the time it awards
CWS funds to the stuc'-nt;

(ii) `tes available to its students; or

(iii) Otherwise knows about.

(3) If a student receives resources at any time during
the award period that were not considered in calculating the
CWS atward, and the total resources including the prospec-
tive CWS wages exceed the student's need, the overaward
is the amount that exceeds need.

*(b) Resources (1) Except as provided in paragraph
(b)(2) of this section, the Secretary considers tharresourcee
include but we not limited to any

(i) Funds a student is entitled to receive from a Pell
Grant, regardless of whether the student applies for the Pell
Grant;

(ii) Guaranteed Student Loans;

(ii) Waiver of tuition and fees;

(iv) Grants, including SEOGs and ROTC subsist :e
allowances;

(v) Scholarships, including athletic scholarships and
ROTC scholarships;

(vi) Fellowships or assistantships;

(vil) Insurance programs for the student's education;

(viii) Veterans benefits;

(ix) Net eamings from need-based employment; and

(x) Except as grovided in paragraph (b)(3) of this
section, long-term loans, including Perkins and Direct Loans
and need-based ICLs, Made by the institution.

(2) The Secretary does not consider as a resource

(i) Any portion of the resources described in para-
graph (b)(1) of this section that are included in the student's
expected family contribution (EFC); and

(ii) Earnings from non-need-based employment

(3) The institution may treat a Supplemental Loan for
Students (SLS), State-sponsored or private loan, PLUS loan,
or non-need-based ICL as a substitute for a student's EFC.
However, if the sum of the loan amounts received exceeds
the student's EEC, the excess is a resource.

(c) Treatment of resources in excess of need. An
institution shall take the following steps if it teams that a
student has received addtional resources not included in the
calculation of CWS eligibility that would result in the student's
total resources exceeding his or her financial need by more
than $200:

(1) The institution shall decide whether the student
has increased financial need that was unanticipated when it
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awarded financial aid to the student. If the student demon-
strates increased financial need and the total resources do
not exceed this increased need by more than $200, no further
action is necessary.

(2) If no increased need is demonstrated, or the
student's total resources still exceed his or her need by more
than $200, as recalculated pursuant to paragraph (c)(1) of
this section, the institution shall cancel any undisbursed loan
or grant (other than a Pell Grant).

(d)(1) An institution may fund a student's CWS em-
ployment with CWS funds only until the amount ot the CWS
award has been earned or until the student's financial need,
as recalculated under paragraph (c)(1) of this section, is met.

(2) Notwithstancting the provisions of paragraph (dX1)
of this section, an institution may provide additional CWS
funding to a student whose need has been met until that
student's cumulative earnings from all employment occur-
ring subsequent to the time his or her financial need has been
met exceed $200.

(Authority: 42 U.S.C. 2753(b)(3))

'Sec. 675.15 Coordination with BM grants.

(a) To determine the amount of CWS compensation
for a student who is also eligible fora Bureau of Indan Affairs
(BIA) education grant, an institution shall prepare a package
of student aid-

(1) From resources other than the BIA education grant
the student has received or is expected to naceive; and

(2) That Is consistent in type and amount with pack-
ages prepared for students in similar circumstances who ana
not eliclle for a BIA education grant

(b)(1) The BM education grant, whether received by
the student before or after the preparation of the student aid
package, supplements that package.

(2) No wtustment may be made to the student aid
package as long as the total of the package and the BIA
education grant is less than the institution's determination of
that student's financial need.

(c)(1) If the 81A education grant, when combined
with other aid in the package, exceeds the student's need,
the excess must be deducted and may be deducted only
from the other assistance, not the B1A education grant.

(2) The institution shall deduct the excess in the
following sequence: Loans, work-study awards, and grants
other than Pell Grants. However, the institution may change
the sequence if requested by a saident and the institution
believes the change benefits the student.

(d) To determine the financial need of a BIA-eligible
student, a financial aid administrator is encouraged to con-
suit with area officials in charge of BIA postsecondary fman-
cial aid.

(Authority: 42 U.S.C. 2753)

Sec. 675.16 Payments to students.
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(aX1)(i) An institution shall pay a student at least once
a month. The Federal share of each payment must be paid
to tin student by check or similar instrument that the student
can cash on his or her own endorsement.

(1)The institution may not directly transfer the Federal
share of any payment to the studenrs account at the institu-
tion or elsewhere.

(2) Regardless of who employs the student, the insti-
tution is responsble for ensuring that the student is paid for
work pet.armed.

(3) A studenrs CWS wages are earned when the
student performs the work.

(4)An institution may pay a student after the studenrs
lastday of attendance forCWSwages eamedwhilehe or she
was in attendance at the institution.

(bX1) If an institution pays a student its share or his or
her CWS wages by check, it shall pay the student at the same
time it pays the Federal share.

(2) If an institution pays a student its CWS share for an
award period in the form of tuition, fees, services, or equip-
ment, it shall pay that share before the studenrs final payroll
period.

(3) If an institution pays its CWS share in the form of
prepaid tuition, fees, services, or equipment for a forthcom-
ing academic period, it shall give the student a statement
before the close of his or her final payroll period listing the
amount of tuition, fees, services, or equipment earned.

(c) A correspondence student shall submit his or her
first completed lesson before receiving a payment.

(d) The institution may not obtain a student's power of
attorney to authorize any disbursement of funds without prior
approval from the Secretary.

(Authority: 20 U.S.C. 1091, 42 U.S.C. 2753)

(Approved by OMB under control number 1840-0535)

'Sec. 675.17 Federal Interest In allocated funds.

Except for funds received for the administrative cost
allowance (see Sec. 675.18(b)) and for certain activities
under the Job Location and Development Programs, funds
received by an institution under the CWS program are held
in trust for the intended student beneficiaries and the Secre-
tary. Funds may not beused or hypothecated (i.e. serve as
collateral) for any other purpose.

(Authority: 42 U.C..". 2751-56)

Sec. 675.18 Use of funds.

(a) General. An institution may use its CWS allocation
only for-

(1) Paying the Federal share of CWS wages;

(2) Canying out the administrative activities described
in paragraph (b)(4) of this section;

(3) Meeting the cost of a Job Location and Develop-
ment program under Subpart B; and

(4) Transferring a portion of its CWS allocation to its
SEOG allocation as described in paragraph (f) of this section.

,

(b) Administrative cost allowance. (1) An institution
participating in the CWS program is entitled to an administra-
tive cost allowance if it provides CWS employment to its
students in that award year.

(2) For any award year the amount of the allowance
equals-

(i) Five (5) percent of the first 62.750.000 of the
institution's expenedures in that award year under the CWS,
SEOG, and Perkins Loan programi; plus

(ii) Four (4) percent of its expenditures which are
greater than $2,750,000 but less than $5,500,000; plus

(iii) Three (3) percent of its expenditures which are in
excess of $5,500,000.

(3) However, the institution shall not include, when
calculating the allowance in paragraph (bX1) of this section,
the institution's CWS expenditures under the communily
service learning program (Sec. 675.25), and the amount of
loans made under the Perkins Loan program it assigns b the
Secretary under section 463(aX6) of the HEA.

(4) An institution shall use its administrative cost
allowance to offset its costs of administering the Pell Grant,
CWS, SEOG, and Perkins Loan programs. Administrative
costs also include the expenses incurred for carrying out the
student consumer information services requirements of
Subpart D of the Student Assistance General Provisions
regulations, 34 CFR Part 668.

(5)(i) In addition b the arr ,unt calculated in paragraph
(bX1) of this section, an institution's ackninistrative cost
aiowance includes ten (10) percentof its expenditures under
the community service learning prognm set forth in Sec.
675.25.

(ii) This portion of its administrative cost allowance
must be taken from the institution's CWS allocation.

(iii) The institution may use this portion of its ackninis-
trativa cost allowance to offset the costs of administering the
Pell Grant, CWS, SEOG, and Perkins Loan programs and to
pay the administrative costs of conducting its community
service learning program. These latter costs may include the
costs of-

(A) Developing mechanisms to assure the academic
quality of a student's experience;

(B) Assuring student access to educational resources,
expartise, and supervision necessary to achieve community
service objectives; and

(C) Collaborating with public and private nonprofit
agencies in the planning and administering of these pro-
grams.

(c) Carry forward funds. (1) An institution may carry
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forward and expend in the next award year up to 10 Percent
of the slim of its initial and supplemental CWS allocations for
the current award year.

(2) Before an institution may sper.d its current year
CWS allocation, it shall spend any funds carried beware:from
the previous year.

(d) Carry back funds. An institution may carry back
and expend in the previous award year up to 10 percent of the
sum of its initial and supplemental CWS allocations for the
current award year. The institution's official allocation letter
represents the Secretary's approval to carry back funds.

(e) The institution may use the funds carried foeward
or carried back under paragraphs (c) and (d) of this section,
respectively, for activities descnbed in paragraph (a) of this
seaion.

(f) Transfer funds to SEOG. (1) An institution may
transfer up to 10 percent of the sum of its initial and supple-
mental CWS albcations for an award year to its SEOG
program.

(2) An institution shall use transferred funds accoe cting
to the requirements of the program to which they are trans-
ferred.

(3) An institution shall report any transferred funds on
the Fiscal Operations Report required under Sec. 675.19(b).

(4) An institution shall transfer back to the SEOG
program any funds unexpended at the end of the award year
that it transferred to the CWS program from the SEOG
progrant

(Authority: 20 U.S.C. 1095, 1096; 42 U.S.C. 2753, 2756,
2756b)

Sec. 675.19 Fiscal procedures and records.

(a) Fiscal procedures. (1) In administering its CWS
program, an institution shall establish and maintain an inter-
nal control system of checks and balances that insures that
no office can both authorize payments and casburse funds to
student&

(2) If an institution uses a fiscal agent, that agent may
perform only ministerial acts.

(3)(1) Except as provided in paragraph (a)(3)(ii) of this
section, a separate bank account for CWS funds is not
required. However, an institution shall notify any bank in
which it depo sits Federal funds of the account in which those
funds are deposited by-

(A) including in the name of the account the fact that
Federal funds are deposited; or

(B) Notifying the bank in writing of the accounts in
which it deposits Federal funds. The institution shall retain a
copy of this notice in its files.

(a) If the Secretary determines that adequate account-
ing records are not maintained, the institution shall keep
CWS funds in a separate bank account

(b) Records and reporting. (1) An institution shall

establish and maintain on a current basis financial records
that reflect all program transactions. The imAitution shall
establish arid maintain general ledger control accounts and
related subsidiary accounts that identify each program trans-
action and separate those transactions from all other institu-
tional Fnancial activity.

(2) The institution shall also establish and maintain
program end fiscal records that-

(i) Include a certification that each stueent has worked
and earned the amount being paid. The students supervisor,
an official of the institution or off-campus agency, shall sign
the certification. The certification shall include or be sup-
ported by, for students paid on an hourly basis, a time record
showing the hours each student worked in clock time se-
quence, Of the total hours worked per day;

(FR Doc. 88-17933 Red 8-9-88; 8:45 am)

OP, Include a payroll voucher containing sufficient
information to support all payroll cfsbursements;

(iii) Include a noncash contribution record to docu,
ment any payment of the institution's share of the students
earnings in the form of services end equipment (see Sec.
675.25(a));

(iv) Are reconded at least montnly;

(v) Identify each students account and status;

(vi) Show the eligibility of each student aided under
the program; and

(vii) Show how the need was met for each student

(3) Each year an institution shall submit a Rscal
Operations Report plus other information the Secretary
requires. The institution shall insure that the information
reported is accurate and shall submit it on the form and at the
time specified by the Secreiary.

(4) The institution must maintain on Re all CWS
employment applications for those students it reports on the
Rscal Operations Report and Appfication to Participate in the
Perldns Loan, SEOG, and CWS Programs (FISAP).

(5)The institution shall maintain all records supporting
its application for funds under this part

(c) Retention of records. (1) Records. Each institution
shall keep intact and accessible records of the application,
the receipt, and the expenciture of Federal funds, including
all accounting records and original and supporting docu-
ments necessary to document how the funds are spent

"(2) Period of retention. Except for auctit questions, an
institution shall keep records for an award year for five years
after it submits its FISAP for that year.

An institution may keep the records required in
this section on microforms or it may keep its records in
computer format

(ii) If the institution keeps its records in computer



format it shall maintain, in either hard copy or microforms, the
source d3cuments supporting the computer input

(4) Audt questions. An institution shall keep records
on any claim or expenditure questioned by Federal audt or
program review until any audit questions are resolved.

(Authority: 42 U.S.C. 2753 and 20 U.S.C. 1094 and 12321)

(Aporovqd by OMB under control number 1840-0535)

S. 87520 Eligible employers and general conditions
and limitation on employment

(a) Eligible CWS employers. A student may be em-
ployed under the CWS program by-

(1) The institution in which the student is enrolled;

(2) A Federal, State, or local public agency;

(3) A private nonprofit organization; or

(4) A private for-profit organization.

(b) Agreement between institution and organization.

(1) If an institution wishes to have its students em-
ployed under this pan by a Federal, Stateor local agency, or
a private nonprofit or for-profit organization, it shall enter into
a written agreement with that agency or organization. The
agreement must set forth the CWS work conditions (see
Appendix B for a sample agreement). The agreementmust
indcate whether the in stitution or the agency or organization
shall pay the students employed, except that the agreement
between an ir.stitution and a for-profit organization must
require the employer to pay the non-Federal share of the
student earnings.

(2) The institution may enter into an agreement with
an agency ororganization that has professional direction and
staff.

(3) The institution is responsible for ensuring that-

(i) Payment for work performed under each agree-
ment is properly documented; and

(ii) Each student's work is properly supervised.

(4) The agreement between the institution and the
employing agency or nonprofit organization may require the
employer to pay-

(i) The non-Federal share of the studentearnings; and

(5) Required employer costs such as the employer's
share of social security or workers' compensation.

(c) CWS general employment contitions and limita-
tion. (1) Regardless of the student's employer, the student's
work must be governed by employment condtions, inducing
pay, that are appropriate and reasonable in terms of-

(i) Type of work;

CR) Geographical region;

(iii) Employee proficiency; and

(iv) Any applicable Federal, State, or local law.

(2) CWS employment may not-

(i) Impair existing service contracts;

(5) Displace employees;

(iii) Fill jobs that are vacant because the employer's
regular employees are on strike;

(iv) Involve the construction, operation, or mainte-
nance of any part of a facility used or to be used for religious
worship or sectarian instruction; or

(v) include employment for the U.S. Department of
Education.

(Authority: 42 U.S.C. 2753)

(Approved by OMB under control number 1840-0535)

Sec, 675.21 Institutional employment

(a) An institution, other than a proprietary institution,
may employ a student to work for the institution itself,
including those operations, such as food service, cleaning,
maintenance, or security, for which th3 institution contracts,
if the contract specifies-

(1) The number of students to be employed; and

(2) That the institution selects the students to be
employed and determines each student's pay rate.

(b) A proprietary institution may employ a studentonly
in jobs that-

(1) Are on campus;

(2) Furnish student services;

(3) To the maximum extent possible, complement and
reinforce the educational program or vocational goals of the
student; and

(4) Do not involve the solicitation of potential students
to enroll at the proprietary institution.

(Authority: 42 U.S.C. 2753)

Sec, 875.22 Employment provided by a Federal, State,or
local agency, or a private nonprofit organization.

(a) If a student is employed by a Federal, State, or
local public agency, or a private nonprofit organization, the
work that the studelt performs must be in the public interest

(b) CWS employment in the public interest The
Secretary confiders work in the public interest to be work
performed for tho national or community welfare rather than
work performed to benefit a particular interestor group. Work
is not in the public interest if-
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(1) It primanly benefits the members of a limited
membership organization such as a creidt union, a fraternal
or religious order, or a cooperative;

(2) it is for an elected official who is not responsible for
the regular administration of Federal, State, or local govern-
ment;

(3) it is work as a political aide for any elected official;

(4) A studenrs political support or party affiliation is
taken into accour in hiring him or her;

(5) It involves any partisan or nonpartisan political
activity or is associated with a faction in an election for public
or party office; or

(6) It involves lobbying on the Federal, State, or local
level.

(Authority: 42 U.S.C. 2753)

Sec. 675.23 Employment provided by a private for-profit
organization.

(a) An institution may use up to 25 percent of its CWS
allocation and reallocation for an award year to pay the
compensation of CWS students employed by a private for-
profit organization.

(b) If a student is employed by a private, for-profit
organization-

(1) The work that the student performs must be
academically relevant to the student's educational program;
and

(2) The private for-profit organization-

(i) Must provide the non-Federal share of the student's
compensation; and

(ii) May not use any CWS funds to pay an employee
who would otherwise by employed by that organization.

(Authority: 42 U.S.C. 2753)

Sec. 675.24 Establishment of wage rate under CWS.

(a) Wage rates. (1) Except as provided in paragraph
(a)(3) of this section, an institution shall compute CWS
compensation on an hourly wage basis for actual time on the
job. An institution may not pay a student a salary, commis-
sion, or fee.

(2) An institution may not count fringe benefits as part
of the wage rate.

(3) An institution may pay a graduate student it em-
ploys a salary or an hourly wage, in accordance with its usual
practices.

(b) Minimum wage rate. The minimum wage rate for a
student employee under the CWS program is the minimum
wage rate required under section 6(a) of the Fair Labor
Standards Act of 1938.

(Authority: 42 U.S.C. 2753)

...

Sec. 675.25 Earnings applied to cost of attendance.

(a)(1) The institution snall deternine the amount of
earnings from a CWS job to be applied to a student's cost of
attendance (attributed earning s) by subtracting taxes and job
related costs from the student's gross eamings.

(2) Job related costs are costs the student incurs
because of his or her job. Examples are uniforms and
transportation to and from work. Room and board during a
vacation period may also be considered a job related cost if
they would not otherwise be incurred except for the CWS
employment.

(b) If a student is employed under CWS during a
vacation or other period when he or she is not attending
classes, the institution shall apply the attributed earnings
(earnings minus taxes and job related costs) to the cost of
attendance for the next period of enrollment.

(Authority: 42 U.S.C. 2753)

Sec. 675.26 CWS Federal share limitations.

(a)(1) Unless the Secretary approves a higher share
under paragraph (d) of this section, the Federal share of
CWS compensation paid to a student employed other than
by a for-profit organization may not exceed-

(i) 80 percent for award years 1987-88 and 1988-89,
75 percent for award years 1989-90, and 70 percent for
award year 1990-91 and subsequent award years; or

(ii) 90 percent under a community service learning
program described in Sec. 675.28 if the amount paid to
students under the community service learning program
does not exceed 10 percent of the institution's CWS alloca-
tion or reallocation for an award year.

(2) The Federal share of the compensation paid to a
student employed by a for-profit organization may not ex-
ceed 60 percent for award years 1987-88 and 1988-89, 55
percent for award year 1980-90, and 50 percent for award
year 1990-91 and subsequent award years.

(3) An institution may not use CWS funds to pay a
student after he or she has, in addition to other resources,
eamed $200 or more over his or her financial need.

(b) The institution may not include the following when
determining the Federal share:

(1) Fringe benefits such as paid sick days, paid
vacations, or paid holidays.

(2) The employers share of social security, workers'
compensation, retirement, or any other welfare or insurance
program that the employer must pay on account of the
student employee.

(c) If an institution receives more money under an
employment agreement from an off-campus employer than
required employer costs, its non-Federal share, and any
share of administrative costs that the employer agreed to
pay, the excess funds must be-

(1) Used to reduce the Federal share on a dollar-for-



dollar basis;

(2) Held in trust for off-campus student employment
next year; or

(3) Refunded to the off-campus employer.

(d) For each award year, the Secretary authorizesa
Federal share of 100 percent of the compensation earned by
a student under this part if-

(1) The work performed by the student is for the
institution itself, for a Federal, State or Incal publicagency, or
for a private nonprofit organization; and

(2) The institution at which the student is enrolled-

(i) Is designated as an eligible institution under the
Strengthening Institutions program (34 CFR 607), the
Strengthening Historically Black Colleges and Universities
program (34 CFR Part 608), or the Strengthening Historically
Black Graduate Institutions program (34 CFR Part 609);and

(ii) Requests that increased Federal share as part of
its regular CWS funding application for that year.

(Authority: 20 U.S.C. 1069a, 42 U.S.C. 2753)

Sec. 675.27 Nature and source of institutional share.

(a)(1) An institution may ute any resource availableto
it, except funds allocated under the CWS program, to pay the
institutional share of CWS compensation to its students. The
institutional share may be paid in the form of services and
equipment, e.g., tuition, room, board, and books.

(2) The institution shall document all amounts claimed
as non-cash contributions.

(3) Non-cash compensation may not include forgive-
ness of a charge assessed solely because of a student's
employment under the CWS program.

(b) An institution may not solicit or accept fees, com-
missions, contributions, or gifts as a condition for CWS em-
ployment, nor permit any organization with which it has an
employment agreement to do so.

(Authority: 42 U.S.C. 2753)

(Approved by OMB under control number 1840-0535)

Sec. 675.28 Community service learning program.

(a) From its allocation under the CWS program, an
institution may employ its students in a community service
learning program designed to develop, improve or expand
services for low-income individuals and families, or to solve
particular problems related to the needs of low-income indi-
viduals.

(b) A community service learning program is a pro-
gram of student work that-

(1) Provides tangible community services for or on
behalf of low-income individuals; and

(2) Provides students with work-learning opportuni-
ties related to their educational or vocational programs or
goals.

(c) As used in this section-

(1) A low-income individual is an incfividual from a
family whose taxable income for the preceding year cid not
exceed 150 percent of an amount equal to the poverty level
determined by using criteria of poverty established by the
Bureau of the Census; and

(2) Community services-

(i) Are direct services, planning or applied research
activities, designed to-

(A) Improve the quality of life for community residents,
particularly low-income individuals; or

(B) Solve particular problems relating to the needs of
low-income incividuals; and

(ii) May include activities related to such fields as
health care, education, welfare, social services, public safety,
crime prevention and control, transportation, recreation,
housing and neighborhood improvement, rural development
and community improvement.

(Authority: 42 U.S.C. 2756a)

Subpart B-Job Location and Development
Programs

Sec. 675.31 Purpose.

(a) The purpose of the regular job location and devel-
opment program is to expand off-campus job opportunities
for students enrolled in eligible institutions of higher educa-
tion who want jobs, regardless of their financial need.

(b) The purpose of the community services job loca-
tion and development program is to locate and develop
community services jobs for students qualifying as eligible
students under Sec. 675.9.

(Authority: 42 U.S.C. 2756)

Sec. 675.32 Program description.

(a) Regular job location and development program.
An institution may expend up to the lesser of $30,000 or 10
percent of its CWS allocation and reallocation for an award
year to establish or expand a program under which the
institution, separately or in combination with other eligible
institutions, locates and develops jobs for currently enrolled
students.

(b) Community services job location and development
program. (1) An institution may expend up to the lesser of
$20,000 or 10 percent of its CWS allocation and reallocation
for an award year to establish or expand a program under
which the institution, separately or in combination with other
eligible institutions and through consultation with local non-
profit, governmental, educational, and community-based
organizations, locates and develops community services
jobs for students qualifying as eligible students under Sec.



675.9.

(2) As used in this subpart, the term "community
services- means services that-

(i) Are identified by the institution through formal or
informal consultation with local nonprofit, governmental and
community-based organizations; and

(ii) Are designed to-

(A) Improve the quality of life for community residents,
particularly low-income individuals; or

(B) Solve particular problems related to the neecti; of
the conithunity residents including, but not limited to, 4.uch
fields as healt, care, child care, literacy training, education
(including tutorial services), housing and neighborhood
improvement, rural development, and community improve-
ment.

(Authority: 42 U.S.C. 2756)

Sec. 675.33 Allowable costs.

(a)(1) Allowable and unallowable costs. Except as
provided in paragraph (a)(2) of this section, costs reasonably
related to canying out the programs described in Sec. 675.32
are alloWable.

(2) Costs related to the purchase, construction, or
alteration of physical facilities or incirect administrative costs
are not allowable.

(b) Federal share of allowable costs. An institution
may use CWS funds, as provided in Sec. 675.32, to pay up
to 80 percent of allowable costs.

(c) Instikitional share of allowable costs. An institu-
tion's share of allowable costs may be in cash or in the form
of services. The institution shall keep records documenting
the amount and source of its share.

(Authority: 42 U.S.C. 2756)

Sec. 675.34 Multi-institutional job location and
development programs, or arrangements with nonprofit
organizations.

(a) An institution participating in the CWS program
may enter into a written agreement to establish and operate
job location programs for its students with-

(1) Other participating institutions; or

(2) A nonprofit organization. The nonprofit organiza-
tion must have professional direction and staff.

(b) The agreement described in paragraph (a) of this
section must-

(1) Designate the administrator of the program; and

(2) Specify the terms, conditions, and performance
standards of the program.

(c) Each institution shall retain responsibility for the

proper cfisbursement of the Federal funds it contributes
under an agreement with other eligible institutions or with a
nonprofit organization.

(Authority: 42 U.S.C. 2756)

(Approved by OMB under control number 1840-0535)

Sec. 675.35 Agreement.

(a) A CWS participating institution, to establish or
expand these programs, shall enter into an agreement with
the Secretary.

(b) The agreement must provide-

(1) That the institution will administer the programs
accordance with the HEA and the provisions of this part;

(2) That the institution will submit to the Secretary an
annual report on the use of the funds and an evaluation of the
effectiveness of the programs in benefiting the institution's
students; and

(3) Satisfactory assurances that-

(i) The institution will not use program funds to locate
and develop jobs at the institution under the regular job
location -and development program described in Sec.
675.32(a);

(ii) The institution will use program funds to locate and
develop jobs for students during and between periods of
attendance at the institution, not upon graduation;

(iii) The program will not cfisplace employees or impair
existing service contracts;

(iv) Program funds can realistically be expected to
generate total student wages exceeding the total amount of
the Federal funds spent under this subpart; and

(v) If the institution uses Federal funds to contract with
another organizatron, suitable performance standards will be
part of that contract.

(Authority: 42 U.S.C. 2756)

(Approved by OMB under control number 1840-0535)

Sec. 675.36 Procedures and recordu.

Procedures and records concerning the administra-
tion of a JLD project established and operated under this
subpart are governed by applicable provisions of Sec. 675.19.

(Authority: 42 U.S.C. 2756a)

Sec. 675.37 Termination and suspension.

(a) If the Secretary terminates or suspends an institu-
tion's eligibility to participate in the CWS program, the action
also applies to the institution's job location and development
programs.

(b) The Secretary pays an institution's financial obli-
gations incurred and allowable before the termination but not
incurred-
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(1) During a suspension; or

(2) In anticipation of a suspension.

(c) However, the institution must cancel as many
outstanding obligations as possible.

(Authority: 42 U.S.C. 2756a)

Appendix A-[ Reserved]

Appendix B-Model Off-Campus Agreement

(The paragraphs below are suggested as models for
the development of a written agreement between an institu-
tion of higher education and a Federal, State,or local public
agency or private nonprofit organization which employs
students participating in the College Work-Study program.
Institutions and agencies or organizations may devise add-
tional or substitute paragraphs which are not inconsistent
with the statute or regulations.)

This agreement is entered into between
hereinafter known as the *Institution," and , herein-
after know, as the 'Organization," a (Federal, State, or local
public agency), (private nonprofit organization), (strike one),
for the purpose of providing work to students eligible for the
College Work-Study program [CWSI.

Schedules to be attached to this ars tment from time
to time must be signed by an authorized official of the
institution and the organization and must sot forth-

(1) brief descriptions of the work to be performed by
students under this agreement;

(2) the total number of students to be employed;

(3) the hourly rates of pay. and

(4) the average number of hours per week each
student will be used.

These schedules will also state the total length of time
the project is expected to run, the total percent, if any, of
student compensation that the organization will pay to the
institution, and the total percent, if any, of the cost of em-
ployers payroll contribution to be borne by the organization.
The institution will inform the organization of the maximum
number of hours per week a student may work.

Students will be made available to the organization by
the institution to perform specific work assignments. Stu-
dents may be removed from work on a particular assignment
or from the organization by the institution, either on its own
initiative or at the request of the organization. Theorganiza-
tion agrees that no student will be denied work or subjected
to different treatment under this agreement nil the grounds of
race, color, national origin, or sex. It further agrees that it will
comply with the provisions of the Civil Rights Act of 1964
(Pub. L 88-352; 78 Stat. 252) and Title IX of theEducation
Amendments of 1972 (Pub. L. 92-318) and the Regulations
of the Department of Education which implement those Acts.

(Where appropriate any of the following three para-
graphs or other provisions may bo included.)

,

(1) Transportation for students to and from their work
assignments will be provided by the organization at its own
expense and in a manner acceptable to the institution.

(2) Transportation for students to and from their work
assignments will be provided by the, institution at its own
expense.

(3) Transportation for students to and from their work
assignments will not be provided by either the institutionor
the organization.

(Whether the institution or the organization will be
considered the employer of the students covered under the
agreement depends upon the specific arrangement as to the
type of supervision exercised by the organization. It is
advisable to include some provision to indicate the intent of
the parties as to who is considered the employer. As
appropriate, one of the following two paragraphs may be
included.) 111

(1) The institution is considered the employer for
purposes of this agreement. It has the ultimate right to control
and direct the services of the students for the organization.
It also has the responsibility to determine whether the stu-
dents meet the eligibility requirements for employment under
the College Work-Study program, to assign students to work
for the organization, and to determine that the students do
perform their work in fact. The organization's right is limited
to direction of the details and means by which the result is to
be accomplished.

(2) The organization is considered the employer for
purposes of this agreement. It has the right to control and
direct the services of the students, not only as to the result to
be accompliehed, but also as to the means by which the
result is to be accomplished. The institution is limited to
determining whether the students meet the eligibility require-
ments for employment under the College Work-Study pro-
gram, to assigning students to work for the organization, and
to determining that the students do perform their work in fact.

(Wording of the following nature may be included, as
appropriate, to locate responsibility for payroll disburse-
ments and payment of employers' payroll contributions.)

11 It should be noted that although the following paragraphs
attempt to fix the identity of the employer, they will not
necessarily be determinative if the actual facts incicate
otherwise. Additional wording which specifies the employers
responsibility in case of injury on the job may also be
advisable, since Federal funds are not available to pay for
hospital expenses or claims in case of injury on the job. In this
connection it may be of interest that one or more insurance
firms in at least one State have in the past been willing to write
a workers' compensation insurance policy which covers a
student's injury on the job regardless of whether it is the
institution or the organization which is ultimately determined
to have been the student's employer when he or she was
injured.
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Compensation of students for work performed on a
project'under this agreement will be disbursed-and all pay-
ments due as an employer's contribution under State or local
workers' compensation laws, under Federal or State social
security leis, cir under other applicable laws, will be made-
by the (organization) (institution) (strike one).

(Where appropriate any of the following paragraphs
may be included.)

(1) At times agreed upon in writing, the organization
will pay to the institution an amount calculated to cover the
organization's-share of the compensation of students em-
ployed under this agreement

(2) In addition to the payment specified in paragraph
(1) above,' it times agreed upon in writing, the organization
will pay, by way:of reimbursement to the institution, or in
advance; an amount equal to any and all payments required
to be made by the institution under State or local workers'
compeniation laws, or underFederal or State social security
laws, or under any other applicable laws, on account of
students participating in projects under this agreement.

(3) At times agreed upon in writing, the institution will
pay to theorganization an, amount calculated to cover the
Federal Share of the Compeniation of 'students employed
under this agreementind paid bY the organization. Under
this arrangenieni the organization will furnish to the institu-
tion for each payroll period the following records for review
and retention:

(a) Time reports indicating the total hours worked
each week in clock time sequence and containing the super-
visor's certification as to the accuracy of the hours reported;

(b) A payroll form identifying the period of work, the
name of each student, each student's hourly wage rate, the
nurnber of hours each student worked, each student's gross
pay, all deductions and net earnings, and the total Federal
share applicable to each payroll; 12\ and

(c) Documentary evidence that students received
payment for their work, such as photographic copies of
cancelled checks.

SUMMARY OF COMMENTS

December 1, 1987 Summary of Comments and Supple-
mental information.'

SUPPLEM ENTAL INFORMATION: The Secretary published
a notice of proposed rulemaking for the campus-based
programs in the Federal Register of February 27, 1985, 60
FR 8050-8086. Since the publication of that NPRM, the
statute authorizing these programs, the Higher Education
Act of 1965 (HEA), has been significantly amended by the
Higher Education Amendments of 1986 and the Higher
Education Technical Amendments Act of 1987. The regula-
tions have been revised to conform to the new statutory

12\ These forms, when accepted, must be countersigned by
the institution as to hours worked as well as to the accuracy
of the total Federal share which is to be reimbursed to the
organization or agency.
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amendments and have also been revised in accordance with
public comment The following discusses the statutory.
changes. Changes made as a result of public comment on
the proposed regulations will be discussed in the appendix to
these final regulations.

Conforming Changes to All Three Program Regulations.

The following is a description of the changes made in
all the proposed regulations to conform those regulations to
new statutory provisions.

Sections 674.3, 675.3, 676.3 Application and ft 674.4,
675.4, 676.4 Allocation and reallocation.

The method of allocating funds to institutions under
each program has been changed under each program stat-
ute. Instead of apportioning funds among the States and
then allocating funds to institutions from each State's appor-
tionment, funds are allocated directly to institutions under a
statutory formula Which makes no provision for appeals.
Accordingly, § .3 through § .7 of each proposed regulation
have been deleted and replaced with new § .3 and § .4 to
reflect these statutory changes.

§ection .3 of each regulation notifies institutions in
general terms about the information that they must provide
when they apply for funds. Section -.4 of each regulation
refers to Ae statutory section governing the allocation and
reallocation of funds for that pregrarn instead Ofrepeating the
statutory formula. Those sections are section 462 of the HEA
for the Perkins Loan program, section 442Cf the HEA for the
CWS program and sedion 4130 uf the HEA for the SEOG
program. In addition, each §.4 defines terms that are needed
by the Secretary to carry out each program's allocation and
reallocation and dearly articulates current and longstanding
Department policy regarding the duration of the institution's
authority to expend program funds.

Sections 462, 442,, and 4130 of HEA apply to the al-
location of funds starting with the 1988-89 award year.
Therefore, the Secretary has allocated funds to institutions
under these programs for the 1987-88 award year in accor-
dance with the procedures required for those allocations by
Pub. L 99-500, the Continuing Resolution for Fiscal Year
1987.

Sections 674.9, 675.9, 676.9 Student eligibility.

These sections were reorganized to contain only pro-
visions specific to each program. Provisions common to all

nS IV HEA programs are now contained in the Student
Assistance General Provisions regulations, 34 CFR Part
668.

Sections 674.10, 675.110, 676.10
Selection of Students for Loans,
Selection of Students for CWS
Employment, Selection of Students for SEOG Awards.

If an institution's allocation of funds is direcdy or
indirectly based on the financial need demonstrated by
students attending the institution as less than full-time stu-
dents, the institution must award a reasonable proportion of
its allocation to those students. This requirement applies to
all institutions that permit students to enroll on less than a full-
time basis.



Sections 674.11, 675.11, 676.11, 674.12, 675.12, 676.12,
and 674.13, 675.13, 676.13 of the proposed regulations.
Allowable costs of attendance, Calculation ct expected
family bontributions, Need analysis systems.

Beginning with the 1988-89 award year, a students fi-
nandal need, reflecting his or her expected family contribu-
tion (EFC) and cost of attendance for each of the campus-
based programs, must be calculated in accordance with Part
F of Title IV of the HEA. Therefore, the provisions dealing
with a students cost of attendance, the calculation of an
expected family contribution, and need analysis system that
were induded as §§674.11, 675.11, 676.11, 674.12, 675.12,
676.12, and 674.13, 675.13, 676.13 in the proposed regula-
tions have been deleted. Because Part F of Title IV of the
HEA is so specific, the Secretary has not republished those
statutory provisions in these regulations. However, §674.12
provides the Perkins Loan program maximum loan limits and
§ 674.13 describes the condition under which an institution
must reimburse its Fund.

For the 1987-88 award year, under the Student Finan-
cial Assistance Technical Amendments Act of 1982, as
amended, institutions must continue to calculate a student's
expected family contribution using One of the 32 need analy-
sis systems that the Secretary has approved for that purpose
in the notices published in the Federal Register of January
30, 1987, 52 FR 3091, and the Federal Register of February
26, 1987, 52 FR 5816. Similarly, in accordance with the
Student Financial Assistance Technical Amendments of
1982, as amended, the costof attendance provisions that
were in effect for the 1986-87 award year will continue to
apply in the 1987-88 award year.

Sections 674.14, 675.14, 676.14, Overawrird.

The proposed rule would have permitted the individ-
ual to exclude certain portions of Guaranteed Student Loans
(GSL) and PLUS loans from the resources that must be
considered by the institution. The GLS program statute, as
amended, now provides that an applicant for a subsidized
GSL qualifies for that loan only if the applicant's cost of
attendance exceeds his or her expected family contribution
(EFC). However, the amended statute permitsan applicant
to use a PLUS, SLS, ora loan made under a State-sponsored
or private loan program to meet this EFC requirement. The
Secretary has therefore revised the proposed rule accord-
ingly: The institution must now consider all GSL loans as
resources and may substitute only these enumerated loans
for the applicant's EFC. Further, to clarify the resources to be
considered, this section has been revised to articulatecur-
rent policy that all Title IV assistance, including Pell Grants,
SEOG and other governmental grants and scholarships, are
to be counted as resources.

In addition, §§ 674.14 and 676.14 provide that when
an institution makes an overaward for which it is not respon-
sible to repay, it mus t make a reasonable effortto recover that
amount from the recipient. The Secretary regards a reason-
able effort to include a written demand for repayment in which
the institution notifies the recipient that ho or she owes a
refund of the overawarded aid and that failure to repay that
amount will render the individual ineligible for further Title IV
aid by virtue of section 484 of the HEA.

Conforming Changes to the CWS and SEOG Program
Regulations

Sections 675.20 and 676.20 Maintenance of effort.

The maintenance of effort requirement contained in
section 487 of the HEA governing the CWS and SEOG
programs was eliminated when the HEA was amended by
the Higher Education Amendments of 1986. Therefore,
those provisions have been deleted from the regulations for
both programs.

Conforming Changes to the CWS Program Regulations

Section 675.21 Institutional employment.

As a result of an amendment made to the HEA by the
Higher Education Amendments of 1986, a proprietary insti-
tution may now employ students to work for itself. However,
that employment must be ''on campus,* provide student
services, complement and reinforce the educational pro-
gram or vocational goals of the student to the maximum
extent possible, and not involve the solicitation of potential
students for enrollment at the proprietary institution.

The Secretary considers that student services may
include furnishing academic, library, financial aid, guidance
and counseling, health, and social services directly, to stu-
dents. Examples of acceptable employment would include
employment as an academic tutor or peer counselor.

Section 675.23 Employment provided by a private for-
profit organization.

As a result of an amendment made to the HEA by the
Higher Education Amendments of 1986, each award year an
institution may use up to 25 percent of its allocation to pay the
Federal share of the compensation earned by its students
who are employed under the CWS program by a private for-
profit organization. Section 675.23 contains the concitions
under which that employment may be provided.

Section 675.26 CWS Federal share limitations.

Starting with the 1989-90 award year, the Federal
share of CWS compensation earned by students working for
the institution, for a Federal, State, or local public agency, or
for a private nonprofit organization under the CWS program
will be 75 percent. For award year 1990-91 and subsequent
years, the Federal share of that compensation will be 70
percent.

The Secretary will, however, increase the Federal
share in each of those years to 100 percent to pay the
compensation of students working for other than a private
for-profit organization who are enrolled in an institution that
applies for that increased share in a timely manner and
qualifies as an eligible institution under the Strengthening
Institutions program, the Strengthening Historically Black
Colleges and Universities program, or the Strengthening
Historically Black Graduate institutions program, each of
which is authorized by Title III of the HEA.

The Federal share of compensation for students
worKing for a private for-profit organization is 60 percent for
award years 1987-88 and 1988-89, 55 percent for award
year 1989-90, and 50 percent for award year 1990-91 and
subsequent award years. In addition, the non-Federal share
must be provided by the private for-profit organization.

8-13 2 5



Subpart BJob Location and Development
Programs

A second job location and development program was
added to the CWS statute. This program authorizes an
institution to use the lesser of 10 percent of its allocation or
$20,000 to fund a community service job location and devel-
opment .i.rogram. Subpart B has been revised to include the
statutory requirements governing this new program.

Summary of Comments and Responses to the Notice of
Proposed RulemakIngParts 674, 675, AND 676
General.

Section .2Definitions"Undergraduate Student/
Graduate or Professional Student."

Comment: Many commenters requested clarificafion
regarcing the classification of students enrolled in a com-
bined undergraduate and graduate program.

Response: A change has been made. Under the
definition of an undergraduate student, a student who is
enrolled in a combined undergraduate or graduate program
is coniidered an undergraduate student for the first four
years of that program.

Section .14Overaward.

Comment: Many commenters disagreed with the
provision which disallows excess earnings from CWS jobs to
substitute tor the expected family contribution (EFC). The
commenters argued that it is illogical to allow students to
substitute forEFC by increasing their debt while not allowing
them to earn their EFC by working.

Response: No change has been made. A stuckant's
EFC represents an amount which the student's family is
reasonably able to contribute toward his or her coM of
attendance. A student is eligible for CWS employment only
if the student demonstrates financial need (that is, the stu-
dent's educafional costs exceed the student's expected
family contribution). CWS earnings may not exceed his or
her demonstrated financial need. Since the EFC itself is one
of the components used in determining financial need, it is
illogical to allow excess earnings to be used to satisfy the
EFC. Note that demonstration of financial need is not a
requirement for largely unsubsidized loans such as PLUS or
SLS (Supplemental Loans for Students).

Section .16Making and Disbursing Loans: Payments
to Students; and Payments of an SEOG.

Comment: Many commenters supported the pro-
posal to delete the requirement that an institution shah get a
written acceptance of the financial aid from the student.
Three commenters recommended that the institution inform
the students of the option to accept or deny all or part of the
aid package and provide a time frame for response. Several
commenters opposed this deletion stating that without a
signed acceptance, students would later disputo the award,
especially a loan.

Response: No change has been made. The Secre-
tary emphasizes that before an insfitution makos a disburse-
ment to a student, the institution is required to provide the
student with certain disclosure information. In addition, a
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borrower must sign the promissory note for each advance
under a Direct or Perkins loan, and each CWS payment must
be made by check or similar instrument that a student must
endorse in order to cash. Therefore, no further record of
acceptance is necessary. If the institution is concerned that
the student would later dispute that he/she did not receive the
award, it is free to require that the student sign a written
acceptance for each disbursement

Comment: Many commenters opposed the proposed
time frame of advancing payments of SEOG and Direct/
Perkins loans in § .16. The reasons cited were (1) the
proposal does not recognize educational expenses which
are incurred before the beginning of the period of instruction;
(2) the proposal will lead to a large number of overpayments;
and (3) should a student withdraw, the grace period would
begin and the institution's refund policy would apply any
amount toward the studenrs outstanding principal. Several
commenters recommended that each institution be allowed
the flexibility of crediting accounts to accommodate its own
billing system.

Response: No change has been made, tinder the
previous regulation, 3n in ..zitution could cfisburse an SEOG
or Perkins loan only at the beginning of or within a payment
period (first day of classes). These regulations give greater
flexibility to institutions regarding the cfisbursement of SEOG
and Perkins loans and are consistent with the long-stancing
Pell Grant program poky of allowing an institution to ad-
vance funds directly to a student ten days before the begin-
ning of classes and to credit a studenrs institutional account
three weeks before the first day of classes. They accommo-
date the need of a student to pay educational expenses
incurred before the beginning of a period of instruction.

If the institution chooses to exercise its right to make
advance payments, it must accept the responsibility from any
resulting overpayment. Therefore, should a student with-
draw before the first day of classes, 90 monies disbursed are
considered to be an overpayment and must be restored to
the relevant program account

Comment: Numerous comrnenters disagreed with
the proposal in § 675.16 that the institution shall not obtain a
studenrs power of attorney to authorize any disbursement of
funds or crediting of funds to a student's accounts. Most of
these commenters cited the large num ber of students in their
overseas international programs and stated that mailing
checks instead of crediting the accounts is unduly cumber-
some and hazardous and would cause delays to the aid
recipients. Some commenters also cited instances in which
students are studying in off-campus programs that may be a
great distance away. One suggestion that was made to
change "shall not obtain to "shall not hold.' Most of the rec-
ommendations were to include an "exceptional conditions'
clause that would allow institutions to obtain a studenrs
power of attorney for students studying abroad or a great
distance. One commenter noted that Waiver of endorse-
menr authority is available, and stated that the student
should have the choice between the use of that waiver and
a power of attorney.

Response: A change has been made. In order to ac-
commodate unusual circumstances, the regulation has been
revised to allow the institution to obtain a student's power of
attorney for purposes of authorizing disbursements of funds
only after obtaining the Secretary's approval.
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Section .19Flscal Procedures and Renerds.

Comment: Numerous commenters objected to the
proposal in § .19 which requires the institution to maintain the
source documents in hard copy or on microfilm. The com-
menters believe this negates the progress already made in
electronic record-keeping. Hard copies of microfilm back-
ups are not required in private inclustry for audit purposes.
Other commenters suggested that *source documents" be
changed to 'promissory notes" arid 'microfilm" be ch anged to
microforms* in order to include other methods of storage.

Response: A change has been made. Except as
specifically nobd in the rule to the contrary (e.g., loan
documentation) institutions will not be required to maintain
source records in their original form, but may retain this
information in either hard copy or microforms.

Pu bile Co m men ts and DepartmentalResponsesRelating
to Part 675 (CWS)

Section 675.8Program Participation Agreement.

Comment: A few commenters noted that the require-
ment in § 675.8(c) that the institution make non-CWS institu-
tional jobs reasonably available to the extent of available
funds is more restrictive than the statute. The regulation
uses the phrase non -CWS institutional jobs **but the
statute states equivalent employmeot offered or ar-
ranged *." These commenters recommended that the
regulation be changed to conform with the statute.

Response: A change has boon mad:). The Secretary
agrees with the commenters and § 675.8 has been rewritten
to conform with the statute.

Seetion 675.18Use of funds.

Comment: Two commenters objected to the pro-
posed requirement in § 675.18 that before an institution may
spend its current year CWS allocation, it shall spend any
funds carded forward from the previous year. The commen-
ters stated that the requirement would be administratively
burdensome because institutions cummingle such funds
with current funds and it would be difficult fu-ran institution to
demonstrate which funds were usod first.

Response: No change has been made. An institution
must spend any funds carried forward from the previous year
before spending its current year CWS allocation. The
Secretary has the authority to reallocate unusedcurrent year
CWS funds to other institutions. Therefore, to identify
accurately the amount of such unused current year funds, it
is necessary for institutions to spend first thosefunds carried
forward from the previous year. Further, the Department of
Education may not commingle different CWS annual appro-
priations in its accounting system, by law, therefore these
funds must also be reported separately by the institution.

Section 675.19Fiscal Procedures snd Records.

Comment: Many cc:mentors objected to the pro-
posed rule in 5 675.19 which would require the institution to
maintain a time record in clock time sequences. Most of
these commenters cited increased administrative burden on
institutions, prohibitive costs (redesigning time-cards, time
sheets, and systems), and the difficulty for State-admini-

:

stered institutions to comply due to standardized forms and
procedures fur State employees. Many of them stated that
this method is more prone to error and will lead students to
falsify records. Some commenters renmmended that this
rule may be necessary only for certain institutions where
audits have uncovered flagrant abuse of the present method.

Ora commenter agreed that the proposal was appro-
priate, but stated that several months would be required to
implement it because of the changes necessary in financial
aid offices and payroll systems.

Response: A change has been made. In order to
complement existing payroll processes, the Secretary has
revised the requirement to provide that the certification must
contain, or be supported by, time records in clock-time
sequence.

Section 675.21 (§ 675.21 In NPRM)Institutional
mployment.

Comment: Two commenters suggested that the
areas of contracted services for CWS employment in other
than proprietary institutions should be expanded. The
commenters stated that the wording *such as food, service,
cleaning, maintenance or security' makes it unclear as to
whether other areas are allowed.

Response: No change has been made. The regula-
tion lists the most common examples of areas of contracted
services to which CWS students may be employed.

Comment: One corn menter objected to the wording of
§ 675.21 (d)(2), specifically the statement The institution
may enter into an agreement ONLY with a reliable agency

The commenter suggested the deletion of the word
"reliable" because it is judgmental and unnecessary.

Response: A change has been made. The Secretary
recognizes the judgmental nature of the word "reliable- and
has deleted this word. The reference to the agreement
between institutions and organizations has been moved to §
675.20(b) of the final regulations.

Comment: A few commenter., supported the rule
proposed in § 675.21(d)(4)(ii) that states that the employer
may be required to pay such costs as the employer's share
of social security or workers' compensation; however, the
commenters expressed concern that the regulation does not
state when an employer must pay such costs.

Response: No change has been made. In an effort to
allow institutional flexibility, the Secretary does not regulate
when an employer must pay these costs. The decision as to
which entity pays these costs will be contained in the agree-
ment between the institution and the employing agency.

Section 675.23 (f'reviously 675.24)CWS Federal share
limitations,

Comment: Many commenters objected andexpre ssed
concern about the proposal to delete the option which allows
an institution to refund excess funds to an off-campus em-
ployer when the institution receives more money from the
employer than is required to pay the non-Federal share of
wages and the administrative costs. The commenters ar-
gued that this proposal could jeopardize the willingness of
some off-campus employers to participate in the CWSpro-
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gram and to deposit sufficient funds to meet institutional
payroll requirements. They also stated that the accounting
procedures would be difficult, since the excess funds would
have to be carried from one fiscal year to the next.

Response: A change has been made. The Secretary
agrees with the commenters and the option will remain in the
regulations.

The Secretary amends Parts 674. 675, and 676 of
Tale 34 of the Code of Federal Regulations as follows:

December 28, 1988 Summary of Comments and Supple-
mental Information

SUPPLEMENTARY INFORMATION: The Perkins Loan,
CWS and SEOG programs (known collectively as the cam-
pus-based programs) are -seed.basecr student financial aid
programs administered by institutions of higher education. In
order to award fmancial aid under each program, an institu-
tion must determine whether a student has financial need.
The institution determines a student's financial need by
subtracting from the student's educational cost his or her
resources and his or her expected family contribution (EFC),
Le., the amount the student, his or her spouse and, in the
case of a dependent student, his or her parents, may rea-
sonably be expected to contribute toward his or her educa-
tional costs. The EFC is based on the following elements--

(1) The available income of (A) the student and his or
her spouse, or (B) the student (and spouse)and the student's
parents, in the case of a dependent student, estimated as an
amount equal to base year income:

(2) The number of dependents in the family of the
student;

(3) The number of dependents in tho studont's family
who are enrolled in a program of postsecondary education on
at least a half-time basis and for whom the family may
reasonably be expected to contribute toward postsecondary
education costs;

(4) The net assets of (A) the student and his or her
spouse, and (B) the student (and spouse) and the student's
parents, in the case of a dependent student;

(5) The marital status ot the student;

(6) Any unusual medical and dental expenses of (A)
the student and the student's parents, in the case of a
dependent studen'a or (B) the student and his or her depend-
ents, in the case of an independent studont;

(7) The number of dependents of an independent
student, or of the parents of a dependent student, other than
the student, enrolled in private elementary or secondary
institutions and the unreimbursed tuition paid (A) in the case
of a Opendent student, by the student's parents for such
depenoant children who are so enrolled or (8) in the case
of an independent student with dependents, by the student
or his or her spouse for such dependent children who aro so
enrolled; and

(8) The additional employment expenses incurred (A)
in the case of a dependent student, when both parents ot the
student are employed or when the family is headed by a
single parent who is employed, or (8) in the case of an
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independent student, when both the student and his or her
speuse are employed or when the employed student quali-
fies as a surviving spouse ores a head of a household under
section 2 of the Internal Revenue Code of 1986.

On December 1, 1987, the Secretary published final
regulations for the campus-based programs in the Federal
Register (52 FR 45738). These regulations require institu-
tions to include as a resource (funds available to help pay for
a student's costs) net earnings from employment during the
award period (other than CWS employment) that are not
included in calculating the EFC. This procedure represented
a continuation of previous policy.

Tha 1986 amendment to Part of Title IV of the REA
mandated the use of new formulas (Congressional Method-
oiogy (CM)) for determining a student's EFC for the campus-
based programs. Unlike the old formulas, under which a
dependent student's non-need-based earnings during the
award period were treated as a resource, the new formulas
require that an amount equal to base year income be used in
calculating an EFC for both dependent and independent
students.

Beginning with the 1988-89 award year an amount
equal to all taxable and untaxable income rereived during the
calendar year preceding the academic year is considered as
base year income in calculating the EFC. Thus, for example,
in adulating an EFC for the 1988-89 award year, an amount
equal to base year 1987 income is used.

The December 1, 1987 regulations require that earn-
ings for student employment, known to the institution, be
monitored and adjustments be made to financial ald award
packages to prevent overawards. Questions on the contin-
ued applicability of the student employment monitoring pro-
vision were raised by the financial aid community sinas non-
need-based earnings will now be considered base-year
income for the subsequent award period. If the monitoring
and adjustment provisions remain intact, these same earn-
ir 3s will also be treated as a resource in the year earned and,
thus, will be ''double-counted.'

As a result of this community concern regarding the
treatment of non-need-based earnings, already counted as
base year income, as a 'resource,* the Secretary has issued
an interpretative ruling which provides that non-need-based
earning will be treated only as base-year income and not as
a resource. As in the past, institutions will continue to be
responsible for monitoring earnings from all need-based
employment programs to ensure that the student does not
receive need-based emptoyment earnings in excess of his or
her need. Need-based employment means employment
awarded by the institution itself or by another entity to a
student who demonstrates a financial need for those funds
for the purpose of defraying educational costs of attendance
for the award period. Examples of need-based employment
would include employment awarded under the Veterans
Administration .erk-study program, and employment pro-
vided by a State, if awarded on the basis of financial need for
the purposes of defraying educational expenses.

Under the revised regulations, monitoring of non-
need-based employment is never required if the student is
not employed under the CWS program. Monitoring of non-
need-based employment is required only Hall of the following
conditions are met(1) the student is employed under the
CWS program, (2) the student's financial need has been met,
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and (3) the institution wishes to continue to employ the
student under the CWS program.-Under these revised regu-
lations, monitoring of employment is only required in order to
determine when CWS funds may no longer be used to pay
wages. Section 443(b)(4) of the HEA provides that for a
student employed under the CWS program, at the time
income derived from any employment (need-basedor non-
need-based) exceeds the amount of such student's need by
more that $200, continued employment shall not be subsi-
dized with CWS funds. The Department has interpreted this
statutory provision to mean that iristitutions must terminate
CWS compensation br employment when the income from
any employment earned subsequent to time that the stu-
dent's nned is met, exceeds the student's need by more than
$200. An institution should not consider CWS earnings, in
excess of need, which are-less than or equal to $200, as a
resource the following year or as income for purpose of
computing the EFC. Earnings from non-need-based em-
ployment will be counted as income for the following year.

The institution may not consider non-need-based
earnings as a "resource.- lf, in a specificcase, the institution
bslieves that the amount of base year earnings does :lot
accurately reflect the amount a student can be expetted to
earn in the subsequent award year, the institution has the
authority under Section 479A of the HEA to make adjust-
ments to the EFC or to use the projected income-in the
calculation.

Therefore, the Secretary is amending 34 CFR 674,14,
676.14 and 676.14, regulations applicable to the Perkins
Loan, CIA's and SEOG programs respectively, to exclude
from the definition of "resources- award period non-need-
based earnings. Non-need-based earnings are used, how-
ever, to count toward the determination of when the $200
threshold requiring a discontinuation of CWS funding is
needed in cases in which the following conditions are met:

(a) The student is employed under the CWSprogram;

(b) The student's financial need has been met; and

(c) The institution wishes to continue to employ the
student under tho CWS program.

The following employment case studies illustrate the
application of the monitoring requirement:

Employment case study #1

Julie has a financial need of $3,000. Shewas awarded
a Pell Grant of $1,000, an SEOG of $1,000 and a Perkins
Loan of $1,000. She also has employment off-campus that
she obtained herself. The institution has determined this
employment to be non-need-based employment. No moni-
toring of her earnings is required nor is an adjustment to her
student financial aid package required as a result of her non-
need-bas ed employment.

Employment case study #2

Howard has a financial need of $2,000. He was
awarded a CWS job of $2,000. Ho alsoworks off-campus in
a position which he obtained hunself. The institution has
determined this employment to be non-need based employ-
ment He has earned $2,000 in tho College Work-Study
program, had job-related costs of $100 foi taxes and uni-
forms, and the school plans to terminate riis employment

when he reaches $2,100 in CWS earnings. The institution
must monitor only his CWS employment since it plans to
terminate his CWS employment when his need is met.

Employment case study 13a

farcia has a fi: andel need of $5,000. She has been
awarded a Perkins Loan of $2,000 and CWS employment of
$3,000. She also works on campus in the biology lab. -the
institution considers her biology lab employment to benon-
need-based employment and the school plans to terminate
her CWS em ploymen t when her CWS eamingsreach $3,000.
The institution must monitor only her CWS employment until
she has earned the $3,000. No further monitoring is required
if her employment under the CWS program is then brmi-
nated.

Employment case study 13b

Please refer to case study 3a. It is nearing the end of
the award year and Marcia's Perkins Loan has been fully
disbursed. She has earned $2,900 in CWS earnings and has
job-related costs of $100. The institution wants to continue
her CWS employment for four more weeks and expects her
additional CWS earnings to be about $400. The steps the
institation must follow are as follows:

(1)The institution must monitor only her CWS employ-
ment earnings until she earns a total of $3,100 in CWS funds
(her CWS award amount for $3,000 plus $100 in job-related
costs).

(2) When her CWS earnings reach $3,100 the institu-
tion must begin monitoring BOTH her subsequent CWS and
biology lab earnings.

(3) When the combination of CWS earnings and
biology lab earnirlgs, earned subsequent to the time her need
was met, exceed $200, no further CWS funds may.be used
to pay for her employment. In this case, the additional CWS
funds permitted to be paid after her need has been met may
be less than $200 (e.g., if she earns $75 from the biology lab
employment, only $125 may be paid from CWS funds for her
CWS employment). The institution is free, however, to con-
tinue to employ her in the same position on its own payroll;
no CWS funds may be used to pay wages for such employ-
ment or to defray administrative costs associated with that
employment.

Were she employed only under the CWS program, a
total m $3,300 in CWS funds could be expended ($3,100 to
meet her need plus the additional earnings of $200).

In ail of these examples, non-need-based earnings
will be treated as base year income for the following award
year if the student applies for financial aid.



PART 676-SUPPLEMENTAL EDUCATIONAL
OPPORTUNITY GRANT PROGRAM

Note: An asterisk (*) imitates provisions the are
common to Parts 674, 675, and 676. The use of asterisks will
assure participating institutions that a provision of one regu-
lation is identical t 0 the oorresponcing provisions in the other
two.

Sec.

676.1 Purpose and identification of common provisions.

676.2 Definitions.

*676.3 Application.

676.4 Allocation and reallocation.

676.5-676.7 (Reserved]

676.8 Program participation agreement

676.9 Student eligibility.

676.10 Selection of stadents for SEOG awards.

676.11-676.13 [Reserved]

676.14 Overaward.

*676.15 Coorcination with B1A grants.

676.16 Payment of an SEOG.

676.17 Federal interest in allocated funds.

676.18 Use of funds.

676.19 Fiscal procedures and records.

676.20 Minimum and maximum SEOG awards.

676.21 SEOG Federal share limitations.

Summary of Comments and Responses

Authority:20 U.S.C. 1070b-1070b-3, unless otherwisenoted.

Sec. 676.1 Purpose and Identificatior of common
provisions.

(a) The Supplemental Educational Opportunity Grant
(SEOG) Program awards grants to financially needy stu-
dents attending institutions of higher education to help them
pay their educational costs.

*(b) Provisions in these regulations thatare common
to ali campus-based programs are identified with an asterisk.

(Authority: 20 U.S.C. 1070b)

Sec. 676.2 Definitions.

la) Subpart A of the Student Assistance General
Provisions regulations, 34 CFR Part 668, sets forth defini-
tions of the foilowing terms used in this part:

Academic year

Award year

Clock hour

College Work-Study (CWS) Program

Enrolled

Guaranteed Student Loan (GSL) Program

HEA

income Contingent Loan Program

Pell Grant Program

Perkins Loan Program

PLUS Program

Secretary

SLS Program

(b) The Secretary defines other terms used in this part
as folows:

*Expected family contribution (EFC): The amount a
student and his or her spouse and family are expected to pay
toward the student's cost of attendance.

*Financial need: The &femme between a student's
cost of attendance and his or her EFC.

*Full-time student An enrolled studentwho is canying
a full-time academic work load (other than by correspon-
dence)-as determined by the institution-under a standard
applicable to all students enrolled in a particular program.
However, an institution's full-time standard must equal or
exceed one of the following minimum requirements;

(1) 12 semester hours or 12 quarter hours per aca-
demic term in an institution using a semester, trimester, or
quarter system.

(2) 24 semester hours or 36 quarter hours per aca-
demic year for an institution using credit hours butnot using
a semester, trimester, or quarter system, or the prorated
equivalent for a program of less than one academicyear.

(3) 24 Oleic hours per week for an institution using
clock hours.

(4) In an institution using both ore& and clock hours,
arty combination of credit and dock hours where the sum of
the following fractions is equal to or greater than one.
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Number of credit hours per term

12

Number of clock hours per week

24

(5) A series of courses or seminars which equals 12
semester hours or 12 quarter hours in a maximum of 18
weeks.

(6) The work portion of a cooperative education pro-
gram in Vthich the amount of work performed is equivalent to
the acedentic work-load of a full-time student

institution of higher education (institution):A public or
private nonprofit institution of higher education, a proprietary
institution of highereducation, or a postsecondary vocational
institution.

34,[egdzbasgslemalgyment: Employment provided by
an institution itself or by another entity to a student who has
demonstratedici theinstitutien or the entity (through sten-
dirds_er meths:We:it establish:s) a financial need for the
earnings frOm that emttioyment for the *pose of defraying
educiational Costs of attendance for the award year for which
the employment is provided.

'Payment period: A semester, trimester, or quarter.
For an institution not using those academic periods, it is the
period between the beginning and the midpoint or between
the midpoint and the end of an academic year.

Undergraduate student: A student enrolled in an
undergraduate course of study at an institution of higher
education who-

(1) Has not earned a baccalaureate or first profes-
sional degree; and

(2) Is in an undergraduate course of study which
usually does not exceed 4 academic years, or is enrolled in
a 4 to 5 academic year program designed to lead to a first
degree. A student enrolled in a program of any other length
is considered an undergraduate student for only the first 4
academic years of that program.

9. Section 676.14 is revised to read as follows. (The
asterisk indicates provisions common to Parts 674, 675, and
676.)

(Authority: 20 U.S.C. 1087aa-10871i)

'Sec. 676.3 Application.

(a) To participate in the SEOG program, an institution
shall file an application with the Secretary before an annually
established dosing date.

(b) The application must be on a form approved by the
Secretary and contain the information needed by the Secre-
tary to determine the institution's allocation of reallocation of
the SEOG program funds under section 4130 of the HEA.

(Authority: 20 U.S.C. 1070b-3)

Sec. 676.4 Allocation and reallocation.

(a) The Secretary allocates and reallocates funds to
institutions participating in the Supplemental Educational
Opportunity Grant program in accordance with section 413D
of the HEA.

(b) As used In section 413D of the HEA, *Eligible
institutions offering comparable programs of instruction'
means institutions that are being compared with the appli-
cant institution and that fall within one of the following six
categories:

(1) Cosmetology.

(2) Business.

(3) Trade/Technical.

(4) Art Schools.

(5) Other Proprietary Institutions.

(6) Non-Proprietary Institutions.

(c) Payment to institutions. The Secretary allocates
funds for a specific period of time. The Secretary pays an
institution its allocation in periodic installments and may
make these payments in advance or by way of reimburse-
ment The Saaetary bases the amounts of these install-
ments on periock fiscal reports.

(d) Authority to expend funds. An institution shall not
use funds allocated or reallocated for an award year-

(1) To make SEOG cisbursements to students in any
subsequent award year; or

(2) To satisfy any other obligation incurred after the
end of the designated award year.

(Authority: 20 U.S.C. 1070b-3)

Secs. 676.5-676.7 [Reserved]

Sec. 676.8 Program participation agreement

To participate in the SEOG program, an institution
shall enter into a participation agreementwith the Secretary.
The participation agreement provides, among other things,
that the institution shall-

(a) Use the funds it receives solely for the purposes
specified in this part; and

(b) Administer the SEOG program in accordance with
the HEA, the provisions of this part, and the Student Assis-
tance General Provisions regulations, 34 CFR Part 668.

(Authority: 20 U.S.C. 1070b et seq., and 1094)

Sec. 676.9 Student eligibility.

A student at an institution of higher education is
eligible to receive an SEOG foran award year if the student-



(a) Meets the relevant eligibility requirements con-
tained in 34 CFR 668.7;

(b) Is enrolled or asepted for enrollmentas an under-
graduate student at the institution; and

(c) Has financial need as determined in accordance
with Part F of Title IV of the HEA. A member of a religious
order (an order, community, society, agency, or organiza-
tion) who is pursuing a course of study at an institution of
higher education is considered to haveno financial need if
that religious order-

(1) Has as its primary oblective the promotion of ideals
and beliefs regarcing a Supreme Being;

(2) Requires its members to forego monetary or other
support substantially beyond the support it provides; and

(3) Directs the member to pursue the course of study
or provides subsistence support to its members.

(Authority: 20 U.S.C. 1070b-1, 10706-2 and 1091)

Sec. 676.10 Selection of students for SEOG awards.

(aX1) In selecting among eligible students for SEOG
awards in each avard year, an institution shall select those
students with the lowest expeded tastily contributions who
will also reoeive Pell Grants in thatyear.

(2) If the institution has SEOG funds remaining after
giving SEOG awards 10 al the Pel Grant recipients at the
institution, the institution shall award the remaining SEOG
funds to those eligible students with the lowest expected
family contributions who will not receive Pell Grants.

(b) If an institution's allocation of SEOG funds is
directly or incirectly based on the financial need demon-
strated by students alerting the institution as less than full-
time students, the institution shall, consistent with the re-
quirements of paragraph (a) of this section, awarda reason-
abie proportion of its allocation to those students.

(Authority: 20 U.S.C. 1070b-2)

Sec. 676.11476.13 [Reserved]

*Sec. 676.14 Overaward.

.(a)Slarawatimatkitest (1) An institution maY onlY
award or disburse an SEOG to a student if the SEOG,
combined with the other resources the student receives,
does not exceed the students financial need.

(2) When awarcing and disbursing an SEOG to a
student, the institution shall take into account those re-
sources it

(i) Can reasonably anticipate at the time it award
SEOG funds to the student;

(5) Makes available to its students; or

(iii) Otherwise knows about.

(3) If a student receives resources at any time during
the award period that wore not considered in calculating the

SEOG award, and the total resources inducing SEOG ex-
ceed the students need, the overaward is the amount that
exceeds need.

*(b) BlitElinal. (1) ExoeP1 as Provided in ParagraPh
(b)(2) of this section, the Secretary considers tharresourcee
include but are not limited to any-

@ Funds a student is entitled to receive from a Pell
Grant, regardless of whether the student applies for the Pell
Grant;

(i) Guaranteed Student Loans;

(iii) Waiver of tuition and fees;

(iv) Grants, inducing SEOGs and ROTC subsistence
allowances;

(v) Scholarships, including athletic scholarship: and
ROTC scholarships;

(vi) Fellowships or assistantships;

(vii) Insurance programs for the student's education;

(vii) Veterans benefits;

(ix) Net earnings from need-based employment; and

(x) Except as provided in paragraph (b)(3) of this
section, long-term loans, inducing Perkins and DirectLimns
and need-based 1Cls, made by the institution.

(2) The Secretary does not consider as a resource

(i) Any portion of the resources described in para-
graph (bX1) of this section that are included in the student's
expected family contnbution (EFC); and

(1) Earnings from non-need-based employment

(3) The institution may treat a Supplemental Loan for
Students (SLS), State-sponsored or private loan,PWS loan,
or non-need-based ICL as a substitute for a students EFC.
However, if the sum of the loan amounts receivedexceeds
the students EFC, the excess is a resource.

*(c) Treatment qf resources in excess of need. An
institution shall take the following steps when itlearns theta
student has received ackitional resources not includedin the
calculation of SEOG eligibility that would result in the stu-
dents total resources exceeding hisor her fmancial need by
more than $200:

(1) The institution shall decide whether the student
has increased financial need that was unanticipated when it
awarded financial aid to the student If the student demon-
strates increased financial need and the totalresources do
not exceed this increased need by more than $200, no funher
action is necessary.

(2) If no increased need is demonstrated, or the
students total resources still amed his or her need by more
than $200, as recalculated pursuant to paragraph (c)(1) of
this section, the institution shall cancel any undsbursed loan
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or grant (other than a Pell Grant).

(3) If the student's total resources still exceed his or
her need by more than $200 after the institution takes the
steps required in -paragraphs (c) (1) and (2) of this section, the
institution shall consider the amount by which the resources
exceed Mir Student's finandal need by more than $200 as an
overpayment

(d) ljabilibr for and recovery of overomments. (1) A
student is liable for any SEOG overpayment made to him or
her.

(2) The institution is also liable for an overpayment if
the overpayment occurred because the institution failed to
follow the prOcedures set forth in this part The institution
'shall restore an amount equal to the overpayment and any
administrative cost allowance claimed on that amount to its
SEOG accounteven if it cannot collect the overpayment from
the student

(3)1f an institution makes an overpayment for which it
is not liable, it shall help the Secretary recover the overpay-
Ment by making a reasonable effort to contact the student
arid:recover -the-overpayment The Secretary regards a
written demandto the student for repayment of the over-
awarded fundi, with notice that failure to make that repay-
ment frill render the student ineligible for further Title IV aid,
to constitute such a reasonable effort.

(Authority: 20 U.S.C. 1070b-1)

[FR Doc. 88-29666 Rled 12-27-88; 8:45 am]

Sec. 676.15 Coordination with BIA grants.

(a) To determine the amount of an SEOG for a student
who is also efigible for a Bureau of Indian Affairs (BIA)
education grant an institution shall prepare a package of
student aid-

(1) From resources other than the B1A education grant
the student has received or is expected to receive; and

(2) That is consistent in type and amount with pack-
ages prepared for students in similar circumstances who are
not eligible a for BIA education grant.

(bX1) The BM education grant whether received by
the student before or after the preparation of the student aid
package, supplements that package.

(2) No actustment may be made to the student aid
package as long as the total of the package and the B1A
education grant is less than the institution's determination of
that student's financial need.

(c)(1) If the B1A education grant, when combined with
other aid in the package, exceeds the student's need, the
excess must be deducted and may be deducted from the
other assistance, not the BlA education grant.

(2) The institution shall deduct the excess in the
following sequence: loans, work-study awards, and grants
other than Pell Grants. However, the institution may change
the sequence if requested by a student and the institution
believes the change benefits the student.
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(d) To determine the financial need of a BIA-eligible
student a financial aid administrator is encouraged to con-
sult with area officials in charge of B1A postsecondary finan-
cial aid.

(Authority: 20 U.S.C. 1070b-1).

Sec. 676.16 Payment of an SEOG.

(a)(1) Except as provided in paragraphs (b) and (e) of
this section, an institution shall pay in each payment period
a portion of an SEOG awarded for a full academic year.

(2) The insitution shall determine the amount paid
each payment period by the following fraction:

SEOG

Where:

SEOG=the total SEOG awarded for an academic year and
N=the number of payment periods that the institution expects
the student WI attend in that year.

"(3) An institution may pay the student, within each
payment period, at such times and in such amounts as it
determines best meets the student's needs.

(b) If a student incurs uneven costs or resources
during an academic year and needs additional funds in a
particular payment period, the institution may pay SEOG
funds to the student for those uneven costs.

(c) The institution may pay the student directly by
check or by crediting his or her account with the institution.
The institution shall notify the student of the amount he or she
can expect to receive, and how and when that amount will be
paid.

(d)(1) An institution may not pay an SEOG to student
fora paymen t period until the student registers for that period.

(2) The earliest an institution may directly pay a
registered student is 10 days before the first day of classes
of a payment period.

(3) The earliest an institution may pay a registered
student by creating the student's account is three weeks
before the first day of classes of a payment period.

(e)(1) The institution shall return to the SEOG account
any funds paid to a student who, before the first day of
classes-

(i) Officially or unofficially withdraws; or

(ii) Is expelled.

(2) A student who does not begin class attendance is
deemed to have withdrawn.

(f) Only one payment is necessary if the total amount
the institution awards a student for an academic year under
the SEOG and NDSL program is less than $501.
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(g) A cerrespondence. student shall submit his or her
first completed lesson before receiving an SEOG payment.

(Authority: 20 U.S.C. 1070b. 1091)

(Approved by OMB under control number 1840-0535)

'Sec. 676.17 Fedora: Interest In allocated funds.

Except for funds received for the administrative cost
allowance (see Sec. 676./8(b)), funds received by an insti-
tution under the SEOG program are held in trust for the
intended student beneficiaries and the Socretary. Funds
may not be used or hypothecated (i.e., serve as collateral) for
any other purpose.

(Authority: 20 U.S.C. 1070b-1070b-3)

Sec. 676.18 Use of funds.

(a) General. An institution may use its SEOG alloca-
tion and reallocation only for-

(1) Making grants to eligible students;

(2) Carrying out the administrative activities described
in paragraph (b)(4) of this section; and

(3) Transferring a portion of its SEOG allocation to its
CWS allocation as described in paragraph (c) of this section.

(b) Administrative cost allowance. (1) An institution
participating in the SEOG program is entitled to an r Jminis-
trative cost allowance for an award year if it awardsprants to
students in that year.

(2) For any award year, the amount of the allowance
equals-

(1) Five (5) percent of the first $2,750,000 of the
institution's expenditures in that award year under the CWS.
SEOG, and Perkins Loan programs; plus

(ii) four (4) percent of its expenditures which are
greater than $2,750,000 but less than $5,500,000; plus

(iii) Three (3) percent of its expenditures whichare in
excess of $5,500,000.

(3) However, the institution may not include, in calcu-
lating this allowance in paragraph (b)(1) of this section, the
institution's CWS expenditures under the community service
learning program (34 CFR 675.25) and the amount of loans
made under the Perkins Loan Program that it assignsto the
Secretary under section 463(a)(6) of the HEA.

(4) An institution shall use its administrative cost
allowance to offset its costs of administering the Pell Grant,
CWS, SEOG, and Perkins Loan programs. Administrative
costs also include the expenses incurred for carrying out the
student consumer information services requirements of
Subpart D of the Student Assistance General Provisions
regulations, 34 CFR 668.

(c) Transfer of funds to CWS. (1) An institution may
transfer up to 10 percent of the sum of its SEOG allocation for
an award year to its CWS program.
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(2)An institution shall use transferred funds accordng
to the requirements of the program to which they were
transferred.

(3) An institution shall report any transferted funds on
the Fiscal Operations Report required under Sec. 676.19.

(4) An institution shall transfer back to the CWS
program any funds unexpended at the end of the award year
that it transferred to the SEOG program from the CWS
program.

(Authority: 20 U.S.C. 1070b et seq., 1095 and 1096)

Sec. 676.19 Fiscal procedures and records.

(a) Fiscal Procedures. (1) In administering its SEOG
program, an institution shall establish and maintain an inter-
nal oontrol system of checks and balances that insures that
no office can both authorize payments and cisburse funds to
students.

(2)(i) Except as provided in paragraph (aX2)(i) of this
section, a separate bank account for SEOG funds is not
required. However, an institution shall notify any bank in
which it deposits Federal funds of the accounts in which
those funds are deposited by-

(A) including in the name of the account the fact that
Federal funds are desposited; or

(B) Notifying the bank in writing of the accounts in
which it deposits Federal funds. The institution shall retain a
copy of this notice in its files.

(ii) If the Secretary determines that adequate account-
ing records are not maintained, the institution shall keep
SEOG funds in a separate bank account.

(b) Records and reporting. (1) An institution shall es-
tablish and maintain on a current basis financial records that
reflect all program transactions. The institution shall estab-
lish and maintain gen era! ledger control accounts and related
subside!), accounts that identify each program transaction
and separate those transactions from all other institutional
financial activity.

(2) The institution shall also establish and maintain
program and fiscal records that-

(i) Are reconciled at least monthly;

(ii) Identify each student's account and status;

(iii) Show the eligibility of each student aided under the
program; and

(iv) Show how the need was met for each student.

(3) The institution shall maintain on file all SEOG
applications for those students it reports on the Fiscal Opera-
tions Report and Application to Participate in the Perkins
Loan, SEOG, and CWS Programs (FISAP).

(4)The institution shall maintain all records supporting
its application for funds under this part



(5) Each year an institution shall submit a Fiscal
Operation Report plus other information the Secretary re-
quires. The institution shall insure that the information re-
ported is accurate and shall submit it on the form and at the
time specified by the Secretary.

(c) Retention of records.-(1) Records. Each institution
shall keep intact and accessible records of the application,
the receipt, and the expenciture of Federal funds, including
all accountinglecords and original and supporting docu-
ments necessary to document how the funds are spent.

*(2) Period of retention. Except for aucfit questions, an
institution shall keep records for an award year for five years
after it submits its FISAP for that year.

*(3)(i) An institution may keep the records required in
this section on microforms or it may keep its records in
computer format

(ii) If the institution keeps its records in computer
format it shall maintain, in either hard copy or microforms, the
source documents supporting the computer input

(4) Audit questions. An institution shall keep records
on any claim or expenditure questioned by Federal audit or
program review until any audit questions are resolved.

(Authority: 20 U.S.C. 1070b, 1094, and 12321)

(Approved by OMB under control number 1840-0535)

Sec. 676.20 Minimum and maximum SEOG awards.

(a) An institution may award an SEOG for an aca-
demic year in an amount it determines a student needs to
continue his or her stucfies. However, an SEOG may not be
awarded for a full academic year that is-

(1) Less than $100, or

(2) More than $4,000.

(b) For a student enrolled for less than a full academic
year, the minimum allowable SEOG may be proportionately
reduced.

(Authority: 20 U.S.C. 1070, 1070b-1)

Sec. 676.21 SEOG Federal share limitations.

(a) Except as provided in paragraph (b) of this section-

(1) For award years 1987-88 and 1988-89, the Fed-
eral share of SEOGs awarded to students by an institution
equals 100 percent of the amount of the SEOG awards made
by that institution;

(2) For award year 1989-90, the Federal shale of
SEOG awards made by an institution may not exceed 95
percent of the amount of those awards;

(3) For award year 1990-91, the Federal share of
SEOG awards made by an institution may not exceed 90
percent of the amount of those awards; and

(4) For award year 1991-1992 and subsequent award
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years, the Federal share of SEOG awards made by an
institution may not exceed 85 percent of the amount of those
awards.

(b) Beginning with the 1989-90 award year, the Sec-
retary authorizes, for each award year, a Federal share of
100 percent of the SEOGs awarded to students by an
institution that-

(1) Is designated as an eligible institution under the
Strengthening Institutions program (34 CFR Part 607) or the
Strengthening Historically Black Colleges and Universities
program (34 CFR Part 608); and

(2) Requests that increased Federal share as part of
its regular SEOG fuming application for that year.

(c) The non-Federal share of SEOG awards must be
made from the institution's own resources, which include for
this purpose-

(1) Institutional grants and scholarships;

(2) Tuition or fee waivers;

(3) State scholarships; and

(4) Foundation or other charitable organization funds.

(Authority: 20 U.S.C. 1070b-2 and 1069a)

SUMMARY OF COMMENTS

December 1, 1987 Summary of Comments and Supple-
mental Information

SUPPLEMENTALINFORMATION:TheSecretary published
a notice of proposed ruiemaking for the campus-based
programs in the Federal Register of February 27, 1985, 50
FR 8050-8086. Since the publication of that NPRM, the
statute authorizing these programs, the Higher Education
Act of 1965 (HEA), has been significantly amended by the
Higher Educafon Amendments of 1986 and the Higher
Education Technical Amendments Act of 1987. The regula-
tions have been revised to conform to the new statutory
amendments and have also been revised in accordance with
public comment. The following discusses the statutory
changes. Changes made as a result of public comment on
the proposed regulations will be discussed in the appendix to
these final regulations.

Conforming Changes to All Three Program Regulations.

The following is a description of the changes made in
all the proposed regulations to conform those regulations to
new statutory provisions.

Sections 674.3, 675.3, 676.3 Application and §§ 674.4,
675.4, 676.4 Allocation and reallocation.

The method of allocating funds to institutions under
each program has been changed under each program stat-
ute. Instead of apportioning funds among the States and
then allocating funds to institutions from each State's appor-
tionment, funds are allocated directly to institutions under a
statutory formula which makes no provision for appeals.
Accordingly, § .3 through § .7 of each proposed regulation
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have been deleted and replaced with new § .3 and § .4 to
reflect these statutory changes.

Section .3 of each regulation notifies institutions in
general terms about the information that they must provide
when they apply for funds. Section A of each regulation
refers to the statutory section goveminq the allocation and
reallocation of funds for that program instead of repeating the
statutory formula. Those sections are section 462 of the H EA
for the Perkins Loan program, section 442 ol the HEA for the
CWS program and section 413D of the HEA for the SEOG
program. In addition, each §.4 defines terms that are needed
by the Secretary to carry out each program's allocation and
reallocation and cleady articulates current and longstanding
Department policy regarding the duration of the institurions
authority to expend program funds.

Sections 462, 442, and 413D of HEA apply to the al-
location of funds starting with the 1988-89 award year.
Therefore, the Secretary has allocated funds to institutions
under these programs for the 1987-88 award year in accor-
dance with the procedures required for those allocations by
Pub. L 99-500, the Continuing Resolution for Fiscal Year
1987.

Sections 674.9, 675.9, 676.9 Student eligibility.

These sections were reorganized to contain onlypro-
visions specific to each program. Provisions common to ail
the Title IV HEA programs are now contained in the Student
Assistance General Provisions regulations, 34 CFR Part
668.

Sections 674.10, 675.110, 676.10
Selection of Students for Loans,
Selection of Students for CWS
Employment, Selection of Students for SEOG Awards.

If an institution's allocation of funds is directly or
indirectly based on the financial need demonstrated by
students attending the institution as less than full-time stu-
dents, the institution must award a reasonable proportion of
its allocation to those students. This requirement applies to
all institutions that permit students to enroll on less than a full-
time basis.

Sections 674.11, 675.11, 676.11, 674.12, 675.12, 676.12,
and 674.13, 675.13, 676.13 of the proposed regulations.
Allowable costs of attendance, Calculation of expected
family contributions, Need analysis systems.

Beginning with the 1988-89 award year, a student's fi-
nancial need, reflecting his or her expected family contribu-
tion (EFC) and cost of attendance for each of the campus-
based programs, must be calculated in accordance with Part
F of Title IV of the HEA. Therefore, the provisions dealing
with a student's cost of attendance, the calculation of an
expected family contribution, and need analysis system that
were included as §§ 674.11, 675.11, 676.11, 674.12, 675.12,
676.12, and 674.13, 675.13, 676.13 in the proposed regula-
tions have been deleted. Because Part F of Title IV of the
HEA is so specific, the Secretary has not republished those
statutory provisions in these regulations. However, § 674.12
provides the Petkins Loan program maximum loan limits and
§ 674.13 describes the conditk:n under which an institution
must reimburse its Fund.

For the 1987-88 award year, under the Student Finan-
cial Assistance Technical Amendments Act of 1982, as
amended, institutions must continue to calculatea student's
expected family contribution using one of the 32 need analy-
sis systems that the Secretary has approved for thatpurpose
in the notices published in the Federal Register of January
30, 1987, 52 FR 3091, and the Federal Register of February
26, 1987, 52 FR 5816. Similarly, in accordance with the
Student Financial Assistance Technical Amendments of
1982, as amended, the cost of attendance provisions that
were in effect for the 1986-87 award year will continue to
apply in the 1987-88 award year.

Sections 674.14, 675.14, 676.14 Overaward.

The proposed rule would have permitted the individ-
ual to exclude certain portions of Guaranteed Student Loans
(GSL) and PLUS loans from the resources that must be
considered by the institution. The GLS program statute, as
amended, now provides that an applicant for a subsicraed
GSL qualifies for that loan only if the applicant's cost of
attendance exceeds his or her expected family contribution
(EFC). However, the amended statute permits an applicant
to use a PLUS, SLS, or a loan made under a State-sponsored
or private loan prcigram to meet this-EFCrequiremint. The
Secretary has therefore revised the *pined ible accord-
ingly: The institution must now consider all GSL loans as
resources and may substitute only these enurrierated loans
for the applicanrs EFC. Further, to clarify the resources to be
considered, this section has been revised to articulate cur-
rent policy that all Title IV assistance, inducing Pen Grants,
SEOG and other govemmental grants and scholarships, are
to be counted as resourcei.

In addition, §§ 674.14 and 67614 provide that when
an institution makes an overaward for which it is not respon-
sible to repay, it must make a reasonable effort to recover that
amount from the recipient. The Secretary regards a reason-
able effort to include a written demand for repayment in which
the institution notifies the recipient that he or she owes a
refund of the overawarded aid and that failure to repay that
amount will render the individual ineligible for further Title IV
aid by virtue of section 484 of the HEA.

Conforming Changes to the SEOG Program Regulations

Section 67610 Selection of students for SEOG awards.

In selecting SEOG recipients for any award year an
institution must first award grants to those eligible students,
including stJdents attending less than half-tima, with the
lowest expected family contributions in accordance with Part
F Title IV of the HEA who are also recipients of a Pell Grant
for that year. The institution may then .;elect SEOG recipi-
ents who are not recipients of a Pell Grant for that year in
priority order of lowest expected family contributions.

Section 676.20 Minimum and maximum SEOG awards.

The maximum grant has been increased to $4,000
and the minimum grant has been reduced to $100.

Section 676.21 SEOG Federal share limitations.

Starting with the 1989-90 award year, the Feueral
share of SEOG awards an institution makes will be 95
percent of the amount of those grants. For award year 1990-
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91, the Federal share will be 90 percent of the amount of
those awards and for the 1991-92 and subsequentyears, the
Federal share will be 85 percent of the amount of those
awards.

The Secretary will, however, increase the Federal
share of SEOG awards in each of those years to 100 percent
for any institution that applies for that increased share in a
timely manner and qualifies as an eligible institution under
the Stre9gthening Institutions program or the Strengthening
Historically Black Colleges and Universities program, oach
of which is authorized by Title III of the HEA.

Paperwork Reduction Act of 1980

Organizations and individuals desiring to submit
comments on the information collection requirements should
direct them to tkei Office of Information and Regulatory
Affairs, Room 3002, New Executive Office Building, Wash-
ington, DC 20503; Attention: James D. Houser.

Waiver of Notice of Proposed Rulemaking

In addition to the changes made as a result of public
comments, the, Secretary has made certain changes to
conform' the, regblations to changei made to the Higher
EduCation Act Of 1965 by the Higher Education Amendments
of 1986, Pub. L.99-498, and the Higher Education Technical
Amendments Act of 1987, Pub. L. 100-50. In accordance
with section 431(b)(2)(A) of the General Education Provi-
sions Act 20 U.S.C. 1232(b)(2)(A), and the Administrative
PrOcédare Act 5 U.S.C. 553, it is the practice of the Secretary
to offer interested parties the opportunity to comment on
proposed regulations. However, the latter changes do not
implement substantive policy, but merely incorporate statu-
tory changes made to the HEA by the Higher Education
Amendments of 1986 and the Higher Education Technical
Amendments Act of 1987. Therefore, pursuant to 5 U.S.C.
553(b)(B), the Secretary finds that publication of prop Ised
regulations with regard to these changes is unnecessary and
contrary to the public interest.

Executive Order 12291

These regulations have been reviewed in accordance
with Executive Order 12291. They are notclassified as major
because they do not meet the criteria for major regulations
established in the Order.

Assessment of Educational Impact

In the NPRM, the Secretary requested comments on
whether the proposed regulations would require transmis-
sion of information that would be gathered by or is available
from any other agency or authority of the United States.

Based on the response to the proposed rules and its
own review, as discussed in the appendx, the Department
has determined that the regulations in this document may
require the transmission of certain information that is also
being gathered by other agencies or authorities of the United
States. However, the Department either does not have
statutory authority to obtain this information from those
agencies or authorities, or the information is not currently
available in a form usable by the Department.

List of Subjects In 34 CFR Parts 674, 675, and 676

Education loan programseducation. Student aid,
Reporting and recordkeeping requirements.

(Catalog of Federal Domestic Assistance Numbers: Supple-
mental Educational Opportunity Grant Program, 84.007;
College Work-Study Program, 84.033; Perkins Loan Pro-
gram, 84.038)

Dated: November 24, 1987.

William J. Bennett,
Secretary of Education

Summary of Comments and Responses to the Notice of
Proposed RulemakingParts 674, 675, AND 676
General.

Section .2Definitions"Undergraduate Student/
Graduate or Professional Student."

Comment: Many commenters requested clarification
regarding the classification of students enrolled in a com-
bined undergraduate and graduate progam.

Response: A change has been made. Under the
definition of an undergraduate student, a student who is
enrolled in a combined undergraduate or graduate program
is considered an undergraduate student for the first four
years of that program.

Section .14Overaward.

Comment: Many commenters disagreed with the
provision which disallows excess earnings from CWS jobs to
substitute for the expected family contribution (EFC). The
commenters argued that it is illogical to allow students to
substitute for EFC by increasing their debt while not allowing
them to earn their EFC by working.

Response: No change has been made. A student's
EFC represents an amount which the student's family is
reasonably able to contribute toward his or her cost of
attendance. A student is eligible for CWS employment only
if the student demonstrates financial need (that is, the stu-
dent's educational costs exceed the student's expected
family contribution). CWS earnings may not exceed his or
her demonstrated financial need. Since the EFC itself is one
of the components used in determining financial need, it is
illogical to allow excess earnings to be used to satisfy the
EFC. Note that demonstration of financial need is not a
requirement for largely unsubsidized loans such as PLUS or
SLS (Supplemental Loans for Students).

Section .16Making and Disbursing Loans: Payments
to Students; and Payments of an SEOG.

Comment: Many commenters supported the pro-
posal to delete the requirement that an institution shall get a
written acceptance of the financial aid from the student.
Three commenters recommended that the institution inform
the students of the option to accept or deny all or part of the
aid package and provide a time frame for response. Several
commenters opposed this deletion stating that without a
signed acceptance, students would later dispute the award,
especially a loan.
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Response: No change has been made. The Secre-
tary emphasizes that before an institution makes a disburse-
ment to a student, the Institution is required to provide the
student with-certain disclosure information. In addition, a
borrower niust sign the promissory note for each advance
under a Direct or Perkins loan, and each CWS payment must
be made by check or similar instrument that a student must
endorse in order to cash. Therefore, no further record of
acceptance is necessary. If the institution is concerned that
th e. student would later dispute that he/she did not receive the
award, It is free to require that the student sign a written ac-
ceptance for each disbursement

Comment: Many commenters opposed the proposed
time frame of _advancing payments of SEOG and Direct/
Perkins loans in § .16. The reasons cited were (1) the
proposal does not recognize educational expenses which
are incurred before the beginning of the period of instruction;
(2) the proposal will lead to a large-number of overpayments;
and (3) should a student withdraw, the grace period would
begin and the institution's refund policy would. apply any
amount toward the student's outstancfing principal. Several
commenters recommended that each institution be allowed
the fiexibirity of crediting accounts to accommodate its own
billing system.

Response: No change has been made. Under the
previous regulation, an institution could clisburse an SEOG
or Perkins loan only at the beginning of or within a payment
period (first day of classes). These regulations give greater
flexibility to institutions regarding the disbursement of SEOG
and Perkins loans and are consistent with the long-stancfing
Pell Grant program policy of allowing an institution to ad-
vance funds directly to a student ten days before the begin-
ning of classes and to credit a studenrs institutional account
three weeks before the first day of classes. They accommo-
date the need of a student to pay educational expenses
incurred before the beginning of a period of instruction.

If the institution chooses to exercise its right to make
advance payments, it must accept the responsibility fromany
resulting overpayment Therefore, should 3 student with-
draw before the first day of classes, all monies disbursed are
considered to be an overpayment and must be restored to
the relevant program account.

Comment: Numerous commenters disagreed with
the proposal in § 675.16 that the institution shall not obtain a
student's power of attorney to authorize any disbursement of
funds or crediting of funds to a student's accounts. Most of
these commenters cited the large number of students in their
overseas international programs and stated that mailing
checks instead of crediting the accounts is unduly cumber-
some and hazardous and would cause delays to the aid
recipients. Some commenters also cited instances in which
students are studying in off-campus programs thatmay be a
great distance away. One suggestion that was made to
change "shall not obtain" to "shall not hold." Most of the rec-
ommendations were to Include an "exceptional coalitions"
clause that would allow institutions to obtain a student's
power of attorney for students studying abroad or at a great
distance. One commenter noted that "waiver of endorse-
menr authority is available, and stated that the student
should have the choice between the use of that waiver and
a power of attorney.

Response: A change has been made. In order toac-
commodate unusual circumstances, the regulation has been

revised to allow the institution to obtain a student's power of
attorney for purposes of authorizing disbursements of funds
only after obtaining the Secretary's approval.

Section .19Fiscal Procedures and Records.

Comment: Numerous commenters objected to *le
proposal in § .19 which requires the institution to maintain t
source documents in hard copy or on microfilm. The com-
menters believe this negates the progress already made in
electronic record-keeping. Hard copies of microfilm back-
ups are not requ'..ed in private Industry for audit purposes.
Other commenters Suggested that "source documents' be
changed to 'promissory notes" and "microfilm" be changed to
"microforms" in order to include other methods of storage.

Response: A change has been made. Except as
specifically noted in the rule to the contrary (e.g., loan
documentation) institutions will not be required to maintain
source records in their original form, but may retain this
information in either hard copy or microforms.

December 28, 1988 Summary of Comments & Supple-
mental Information.

SUPPLEMENTARY .INF0 1MATION: The Rerkins -Loan,
CWS and SEOG programs (known collectively as the cam-
pus-based programs) are "need-based" stsident financial aid
programs administered by institutions of higher education. In
'order to award financial aid under each program, an institu-
tion must determine whether a student has financial need.
The institution determines a student's financial need`by
subtracting from the studenrs educational cost his or her
resources and his or her expected family contribution (EFC),
i.e., the amount the student, his or her spouse and, in the
case of a dependent student, his or her parents, may rea-
sonably be expected to contribute toward his or her educa-
tional costs. The EFC is based on the following elements

(1) The available income of (A) the student and his or
her spouse, or (B) the student (and spouse) and the student's
parents, in the case of a dependent student, estimated as an
amount equal to base year income;

(2) The number of dependents in the family of the
student;

(3) The number of dependents in the student's family
who are enrolled in a program of postsecondary education on
at least a half-time basis and for whom the family may
reasonably be expected to contribute toward postsecondary
education costs;

(4) The net assets of (A) the student and his or her
spouse, and (B) the student (and spouse) and the student's
parents, in the case of a dependent student;

(5) The marital status of the student;

(6) Any unusual medical and dental expenses of (A)
the student and the studert's parents, In the case of a
dependent student, or (B) the student and his or her depend-
ents, in the case of an independent student;

(7) The number of dependents of en independent
student, or of the parents of a dependent student, other than
the student, enrolled in private elementary or secondary
institutions and the unreimbursed tuition paid (A) in the case



of a dependent student, by the student's parents for such
dependent_chiidren who are so enrolled, or (B) in the case
of an independent student with dependents, by the student
or his or her spouse for such dependent children who are so
enrolled; and

. (8) The adcitional employment expenses incurred (A)
in the case of a dependent student, when both parents of the
stUdent are:employed or when the family is headed by a
single parent whols employed, or (B) in 'the case of an
IndePendent student, when both the student and his or her
spouse are emplOYed or when the employed student quali-
fies as a surviving sPouse or as a head of a household under
section 2 of the internal Revenue Code of 1986.

on Deceinber 1, 1987, the Secretary published final
regulations for the campus-based programs in the Federal
Register (52 FR 45738). These regulations require institu-
tions to include as a resource (funds available to help pay for
a student'S oOsts) net earnings from employment during the
aWard period (other than CWS employment) that are-not
included in calculating the EFC. This procedure represented
a Continuation of 'Previous policy.

The 1986 ainendments to Part F of Title ly of the HEA
mandated the tiie of new formulas (Congressional Method-
ologY. (CM)),fordeter :nining a student's EFO for the campus-
based Programa. -Unlike the oldlormulas, under which a
dePendrint student's min-need-baied earnings during the
aikard period Were treited as a resource, the new formulas
require that an amount equal to base year income be usod in
calculating,an EFC for both dependent and independent
students.

Beginning with the 1988-89 award year an amount
equal to all taxable and untaxable income received during the
calendar year preceding the academic year is considered as
base year income in calculating the EFC. Thus, for example,
in calculating an EFC for the 1988-89 award year,an amount
equal to base year 1987 income is used.

The December 1, 1987 regulations require that earn-
ings for student employment, known to the institution, be
monitored and adjustments be made to financial aid award
packages to.prevent overawards. Questions on the contin-
ued applicability of the student employment monitoring pro-
vision were raised by the financial aid community since non-
need-based earnings will now be considered baselear
income for the subsequent award period. If the monitoring
and adjustenent provisions remain intact, these same earn-
ings will also be treated ass resource in the year earned and,
thus, will be *double-counted.'

As a result of this community concern regarding the
treatment of non-need-based earnings, already counted as
base year income, as a *resource; the Secretary has issued
an interpretative ruling which provides that non-need-based
earning will be treated only as base-year income and nut as
a resource. As in the past, institutions will continue to be
responsible for monitoring earnings from all need-based
employment programs to ensure that the student does not
receive need-based employment earnings in excess of his or
her' need. Need-based employment means employment
awarded by the institution itself or by another entity to a
student who demonstrates a financial need for those funds
for the purpose of defraying educational costs of attendance
for the award period. Examples of need-based employment
would include employment awarded under the Veterans
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Administration work-study program, and employment pro-
vided by a State, if awarded on the basis of financial need for
the purposes of defraying educational expenses.

Under the revised regulations, monitoring of non-
need-based employment is never required if the student is
not employed under the CWS program. Monitoring of non-
need-based employment is required only if all of the following
conditions are met(1) the student is employed under the
CWS program, (2) the student's financial need has been met,
and (3).the 'institution wishes to continue to employ the
student under the CWS progrim. Under these revised regu-
lations, monitoring of employment is only required in order to
determine When CWS funds may no lenger be used to pay
wages. S0E:don 443(b)(4) of the HEA provides that for a
student employed under the CWS prograM, at the time
income derived from any employment (need-based or non-
need-based) exceeds the amount of such student's need by
more that $200, continued employment shall not be subsi-
dizedwith CWS funds. The Department has interpreted this
statutory provision to mean that institutions must terminate
CWS comPeniation for employment when the income from
any employinent earneclaublequent to time that the stu-
dent's need is met, exceeds the student's need by more than
$200. Aninstitirtion shbeld nal Consider OWS earnings, in
excess of need; which are less than or equal to $200, as a
resource the following year- or as income for purpose of
computing the.EFC. Earnings from non-need-based em-
ployment will be counted as income for the following year.

The institution may not consider non-need-based
earnings as a 'resource If, in a specific case; the institution
believes that the amount of base year earnings does not
accurately reflect the amount a student can be expected to
earn in the subsequent award year, the institution has the
authority under Section 479A of the HEA to make Oust-
ments to the EFC or to use the projected income in the
calculation.

Therefore, the Secretary is amending 34 CFR 674.14,
675.14 and 676.14, regulations applicable to the Perkins
Loan, CWS and SEOG programs respectively, to exclude
from the definition of "resource' award period non-need-
based earnings. Non-need-bases4 earnings are used, how-
ever, to count toward the determination of when the $200
threshold requiring a &continuation of CWS funding is
needed in cases in which the following concitions are met:

(a) The student is employed under the CWS program;

(b) The student's financial need has been met; and

(c) The institudon wishes to continue to employ the
student under CWS program.

The following employment case studies illustrate the
application of the monitoring requirement:

Employment css study di

Julie has a financiai need of $3,000. She was awarded
a Pell Grant of $1,000, an SEOG of $1,000 and a Perkins
Loan of $1,000. She also has employment off-campus that
she obtained herself. The institution has determined this
employment to be non-need-based employment No moni-
toting of her earnings is required nor is an Alistrnent to her
student financial aid package required as a result of her non-
need-based employment.



Employment case study 12

Howard has a financial need of $2,000. He was
awarded a CWS job of $2,000. He also works off-campus in
a position which he obtained himself. The institution has
determined this employment to be non-need based employ-
ment. He has earned $2,000 in the College Work-Study
program, had job-related costs of $100 for taxes and uni-
forms, and the school plans to terminate his employment
when he reaches $2,100 in CWS earnings. The institution
must monitor only hk. CWS employment since it plans to
terminate his CWS employment when his need is met.

Employment ease study 13e

Marcia has a financial need of $5,000. She has been
awarded a Perkins Loan of $2,000 and CWS employment of
$3,000. She also works on campus in the biology lab. The
institution considers her biology lab employment to be non-
need-based employment and the school plans to terminate
her CWS em ploym en t when her CWS earnings reach $3,000.
The institution must monitor only her CWS employment until
she has earned the $3,000. No further monitoring is required
if her employment under the CWS program is then termi-
nated.

Employment case study tab

Please refer to case study 3a. It is nearing the end of
the award year and Marcia's Perkins Loan has been fully
disbursed. She has earned $2,900 in CWS earnings and has
job-related costs of $100. The institution wants to continue
her CWS employment for four more weeks and expects her
additional CWS earnings to be about $400. The steps the
institution must follow are as follows:

(1) The institution must monitor only her CWS employ-
ment earnings until she earns a total of $3,100 in CWS funds
(her CWS award amount for $3,000 plus $100 in job-related
costs).

(2) When her CWS earnings reach $3,100 the institu-
tion must begin monitoring BOTH her subsequent CWS and
biology lab earnings.

(3) When the combination of CWS earnings and
biology lab earnings, earned subsequent to the time her need
was met, exceed $200, no further CWS funds may be used
to pay for her employment. In this case, the additional CWS
funds permitted to be paid after her need has been met may
be less than $200 (e.g., if she earns $75 from the biology lab
employment, only $125 may be paid from CWS funds for her
CWS employment). The institution is free, however, to con-
tinue to employ her in the same position on its own payroll;
no CWS funds may be used to pay wages for such employ-
ment or to defray administrative costs associated with that
employment.

Were she employed only under the CWS program, a
total of $3,300 in CWS funds could be expended ($3,100 to
meet her need plus the additional earnings of $200).

In all of these examples, non-need-based earnings
will be treated as base year income for the following award
year if the student applies for financial aid.
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PART 682-GUARANTEED STUDENT LOAN
AND PLUS PROGRAMS

Subpart A-Purpose and Scope

Sec.

682.100 The Guaranteed Student Loan and PLUS Pro-
grams.

682.101 Participation in the Guaranteed Student Loan and
PLUS Programs.

682.102 Obtaining and repaying a loan.

682.103 Applicability of subparts.

682.104 Applicability of regulations to the Supplemental
Loans for Students Program.

Subpart 6-General Provisions

682.200 Definitions.

682.201 Eligible borrowers.

682.202 Permissible charges by lenders to borrowers.

682.203 Statement of Educational Purpose.

682.204 Maximum loan amounts.

682.205 Disclosure requirements.

682.206 Due diligence in making a loan.

682.207 Due diligence in cisbursing a loan.

682.208 Due diligence in servicing a loan.

682.209 Repayment of loans.

682.210 Deferment

682.211 Forbearance.

682.212 Prohibited transactions.

682.213 Prohibition against the use of the Rule of 78's.

Subpart C-Federal Payments of Interest and
Special Allowance

682.300 Payment of interest benefits on a GSLP loan.

682.301 Eligibility of borrowers for interoct benefits on GSL°
loans.

682.302 Payments of special allowance cn a GSLP or PLUS
Program loan.

682.303 Methods for computing interest benefits and special
allowance.

682.304 Procedure for payment of interest benefits and
special allowance.

Subpart D-Guarantee Agency Programs

682.400 Agreements between a guarantee agency and the
Secretwy.

682.401 Basic program agreement.

682.402 Death, disability, and bankruptcy payments.

682.403 Federal advances for claim payments.

682.404 Federal reinsurance agreement

682.405 Supplemental Federal reinsurance.

682.406 Concitions of reinsurance coverage.

682.407 Administrative cost allowances for guarantee agen-
cies.

682.408 GSLP loan disbursement through a guarantee
agency escrow agent

682.409 Mandatory assignment by guarantee agencies of
defaulted loans to the Secretary.

682.410 Fiscal, administrative, and enforcement require-
ments.

682.411 Due diligence by lenders in the collection of guaran-
tee agency loans.

682.412 Consequences of the failure of a borrow or stu-
dent to establish eligibility.

682.413 Remecial actions.

682.414 Records, reports, and inspection requirements for
guarantee agency programs.

Subpart E-Federal insured Student Loan
Program and Federal PLUS Program

682.500 Circumstances under which loans may be guaran-
teed by the Secretaiy.

682.501 Extent of Federal guarantee under the FISLP and
the Federal PLUS Program.

682.502 The application to be a lender.

682.503 The guarantee contract.

682.504 Issuance of Federal loan guarantees.

682.505 Insurance premium.

682.506 Limitations on maximum loan amounts.

682.507 Due diligence in collecting a loan.

682.508 Assignment of a loan.

682.509 Special conditions for Sing a claim.

682.510 Determination of the borrowers death, total and
permanent disability, or bankruptcy.
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682.511 Procedures for filing a daim.

682.512 Determination of amount of loss on a daim.

682.513 Factors affecting coverage of a loan under the loan
guarantee.

682.514 Procedures for receipt or retention of payments
where the lender has violated program requirements for
FISLP or Federal PLUS Program loans.

682.615 Records, reports, and inspection requirements for
FISLP and Federal PLUS Program lenders.

Subpart F-Requirements, Standards, and
Payments for Participating Schools

682.600 Agreement between an eligible school and the
Secretery for participation in the Guaranteed Student Loan
and PLUS Programs.

682.601 Agreement between the Secretary anda school that
makes or originates loans.

682.602 Correspondence school schedule requirements.

682.603 Certification by a participating school in connection
with a loan apprication.

682.604 Processing the borrowees loan proceeds and
counseling borrowers.

682.605 Determining the date of a studenrs withdrawal.

682.606 Refund policy.

682.607 Payment of a refund to a lender.

682.608 Termination of a school's lending eligibility.

682.609 Remecial actions.

682.610 Records, reports, and inspection requirements for
participating schools.

Subpart G-Limitation, Suspension, or
Ternilnation of Lender Eligibility Under the
Guaranteed Student Loan Program and the
PLUS Program

682.700 Purpost, and scope.

682.701 Definitions of terms used in this subpart.

682.702 Effect on participation.

682.703 Informal compliance procedure.

682.704 Emergency action.

682.705 Suspension proceedings.

682.706 Limitation or termination proceedings.

682.707 Appeals in a limitation or termination proceerfing.

682.708 Evidence of mailing and receipt dates.

682.709 Reimbursements, refunds, and offsets.

682.710 Removal of limitation.

682.711 Reinstatement after termination.

Subpart H-Special Allowance Payments on
Loans Made or Purchased With Proceeds of
Tax-Exempt Obligations

682.800 General.

682.801 Definitions applicable to Subpart H.

682.802 Provisions required in Plan.

682.803 Submission of Plan for approval-required documen-
tation.

682.804 Amendments to Plan.

682.605 Approval of Plan.

682.806 Failure to comply with Plan.

682.807-682.809 (Reserved]

682.810 Standards for provisions of Plan for Doing Busi-
ness-need for proposed tax-exempt obligation.

682.811 Timing and advance repayment of tax-exempt ob-
ligations.

682.812 Estimating need for student loan credit.

682.813 Estimating resources available for student loan
crock

682.814 Unmet need.

682.615 Methodology for measuring unmet need-new is-
sues.

682.816-682.819 (Reserved]

682.820 Unmet need-refunding issues.

682.821 Methods for measuring unmet need-refunding is-
sues.

682.822 Required documentation and procedures for ap-
proval of justification of need for a tax-exempt obligation.

682.823 Sanctions for material misrepresentation regarcfing
unmet need.

682.824-682.829 (Reserved]

682.830 Audit standards.

Appendix A to Part 682-Standards for
Acceptable Refund Policies by Participating
Schools
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Appendix B to Part 682-Guaranteed Student
Loan Program Tables for Determination of
Expected Family Contribution 1986-87

Appendix CtO Part 682-Procedures for Curing
Violations of the Due Diligence in Collection
and Timely Filing of Claims Requirements
Applicable to FISLP and Federal PLUS
Program Loans and for Repayment of interest
and Special Allowance Overbillings [Bulletin
L-77a]

Authority: 20 U.S.C. 1071 to 1087-2, unless otherwise noted.

Source: 44 FR 53868, Sept. 17, 1979, unless otherwise
noted. Redesignated at 45 FR 77369, Nov. 21, 1980.

Appendix-Summary of Comments

Subpart A-Purpose and Scope

Source: 51 FR 40888, Nov. 10, 1986, unless otherwise
noted.

SIC682.100 The Guaranteed Student Loan and PLUS
Programs.

(a) This part governs two programs in which lenders
use their own funds to make loans to enable students to pay
the costs of attending postsecondary schools:

(1) The Guaranteed Student Loan Program (GSLP),
which encourages the making of loans to undergraduate,
graduate, and professional students.

(2) The PLUS Program, which encourages the mak-
ing of loans to independent undergraduate students, gradu-
ate and professional students, and parents of dependent
undergraduate students to help pay for the students' cost of
education.

(b)(1) A g uarantee agency guarantees lenders against
losses due to default by the borrower on GSLP and PLUS
Program loans. If the guarantee agency meets certain Fed-
eral requirements, the guarantee agency is reimbursed by
the Secretary for all or part of the default claims it pays.

(2) The Secretary guarantees lenders against losses,
within the GSLP, on Federal Insured Student Loan Program
(FISLP) loans and, within the PLUS Program, on Federal
PLUS Program loans. The FISLP and the Federal PLUS
Program are authorized to operate in States not served by a
guarantee agency program. In adclition, the FISLP is author-
ized, under limited circumstances, to operate in States in
which a guarantee agency program does not serve all eligible
students.

(Authority: 20 U.S.C. 1071 to 1087-2)

Sec. 682.101 Participation In the Guaranteed Student
Loan and PLUS Programs.

(a) Banks, savings and loan associations, credit un-
ions, pension funds, insurance companies, schools, and
State and private nonprofit agencies may make loans.

(b) Educational institutions, including most colleges,
universities, graduate and professional schools, and msny
vocational, technical, and correspondence schools, are eli-
gible to participate as schools enabling an eligible student or
parerit to obtain a loan to pay for the studenCs costs of
education.

(c) Students who meet certain requirements, includ-
ing enrollment at a participating school, may borrow under
the GSLP and the PLUS Program. Parents of eligible de-
pendent undergraduate students may borrow under the
PLUS Program.

(Authoriry: 20 U.S.C. 1071 to 1087-2)

Sec. 682.102 Obtaining and repaying a loan.

(a) GSLP application. Generally, to obtain a GSLP
loan, a student completes an application and submits it to the
school for certification. After the school certifies the applica-
tion, the application is submitted to a participating lender. If
the lender decides to make the loan, the lender obtains a loan
guarantee from a guarantee agency or the Secretary.

(b) PLUS Program application. Generally, to °burin a
PLUS Program loan, a student completes an application and
submits it to the schoplfor.certification:- If -the loan'isio'be
made trilfii studenrs. parent(s), both the student aid the
parent(s) complete the application before submitting it to the
school. After the schobl certifies the application, the applica-
tion is submitted to a participating lender. If the lender
decides to make the loan, the lender obtains a loan guaran-
tee from a guarantee agency or the Secretary.

(c) Repaying a loan. (1) General. Generally, the
borrower is obligated to repay the full amount of the loan,
collection costs chameable to the borrower, and any interest
not payable by the Secretary. The borrower's obligation to
repay is cancelled if the borrower des, becomes totally and
permanently clisabled, or has the loan discharged in bank-
ruptcy.

(2) GSLP repayment. Generally, a borrower is not
required to make any payments on a GSLP loan during the
time the borrower is in school. In most cases the Secretary
pays the interest on the borrower's behalf during the time the
borrower is in school When the borrower ceases to be
enrolled on at least a half-time basis, a grace period begins
during which no payments are required. At the end of the
grebe period, the repayment period begins. During the re-
payment period the borrower pays both the principal and the
interest accruing on the loan.

(3) PLUS repayment. The Secretary does not pay the
interest on a PLUS Program loan on behalf of the borrower.
The first payment is due on a PLUS Program loan within 60
days after the loan is clisbursed.

(4) Default. If a borrower defaults on a loan, the
guarantee agency or the Secretary reimburses the lender for
the amount of its loss. The guarantee agency or the Secre-
tary then collects the amount owed from the borrower.

(Authority: 20 U.S.C. 1071 to 1087-2)

Sec. 682.103 Applicability of subparts.

(a) Subpart B contains general provisions that are
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applicable to all GSLP and PLUS Program participants.

(b) Gue ;antee agency programs ars also subject to
Subparts C, D, F, G and H.

(0) The FISLP and the Federal PLUS Program are
also subject to Subparts C, E, F, G, and H.

(d) Schools are specifically addressed in Subpart F.

(Authority: 20 U.S.C. 1071 to 1087-2)

10. A new Sec. 82.104 is added to read as follows:

Sec. 82.104 Applicability of regulations to the
Supplemental Loans for Students Program.

The Supplemental Loans for Students (SLS) program
is a continuation of the portion of the predecessor PLUS
Prcigiam that provided for loans to studentborrowers. Ac-
cordingly; the provisions of the regulations in this part, PM
600, and.Part 668; appficable to loans made to students
ender the PLUS Program apply to loans made under theSLS
Program, eicapt where. inconsistent with the Act

(Authority:- 20 U.S.C.-1078-1, 1082)

Subpart 13-General Provisions

Source: 51 FR 40889, Nov. 10, 1986, unless otherwise
noted.

Sec. 682.200 Definitions.

(a) The following definitions are set forth in the Stu-
dent Assistance General Provisions, 34 CFR Part 668:

Academic year

Campus-based Programs

Clock hour

College Work-Study Pregram

Dependent student

Enrolled

Guaranteed Student Loan Program

Independent student

Institution of higher education

National Direct Student Loan Program

Pell Grant Program

PLUS Program

Secretary

State

State Student Incentive Grant Program

Supplemental Educational Opportunity Grant Pro-
gram

Vocational school

(b) The following definitions also apply to this part:

Act Title IV, Part B of the Higher Education Act of
1965, as amended, 20 U.S.C. 1071, et seq.

Actual interest rate: The annual interest rate a lender
charges on a loan, which may be equal to or less than the
applicable interest rate on that loan.

Applicable interest rate: The maximum annual inter-
est rate that a lender may charge under the Act on a loan.

Borrower: A student or parent to whom a GSLP or
PLUS Program loan is made.

Co-maker One of two inctividuals who are joint bor-
rowan on a PLUS Program loan and who we equally liable
for repayment of the loan.

Defauk: The feikire of a borrower to make an install-
ment,payment-when dueror-tomeet -other termrof the
promissory note under circumstances where the Secretary
or guarantee agency finds it reasonable to conclude that the
borrower no longer intends to honor the obligation to repay,
provided that this failure persists for-

(1) 180 days for a loan repayable in monthly install-
ments; or

(2) 240 days for a loan repayable in less frequent
instafiments.

Disbursement: The transfer of loan proceeds by a
lender to a borrower, a school, or an escrow agent by
issuanao of a check or by electronic funds transfer.

Endorser: A signer of a promissory note who is secon-
darily liable for a loan obligation.

Escrow agent A guarantee agency that receives the
proceeds of a GSLP loan as an agent clan eligible lender for
the purpose of transmitting those proceeds to the borrower&

Estimated cost of attendance: (1) Except as provided
in paragraph (2) of this deflation, the tuition and fees appli-
cable to a student, plus the school's estimate of other
expenses reasonably related to attendance at that school,
for the period of enrollment for which the loan is sought
These el penses may include, butare not limited to: reason-
able transportation and commuting costs; costs for room,
board, books, and supplies; the insurance premium for the
loan; and, if applicable, the origination fee for the loan. These
expenses may not include the purchase of a motor vehicle.

(2) For a student enrolled in a correspondence study
program, only the contract price of the program, the insur-
ance premium for the loan, and, if applicable, the origination
fee for the loan. However, other costs closeted in para-
graph (1) of this definition incurred by the student in fulfilling
a required period of residential twining in connection with the
correspondence study program may also be included in the
estimated cost of arandance.
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Estimated financial assistanat:The estimated amount

234



of assistance that a student has been or will be awarded
during the period of enrollment for which the loan is sought
from Federal, State, institutional or other wholarship, grant,
work, or ban programs, inducing but not limited to-

(1) Any Social Security benefits paid to, or on account
of, the student that would not be paid if he or she were not a
student;

(2) Veterans' educational bsnefits paid under Chap-
ters 30, 31, 32, $4, and 35 of title 38 of the United States
Code;

(3) Educational benefits paid under Chapters 106 and
107 of title 10 of the United States Code (Selected Reserve
Educational Assistance Program):

(4) Reserve Officer Training Corps (ROTC) scholar-
ships and subsistence allowances awaxled under Chapter 2
of title 10 and Chapter 2 of title 37 of the United States Code;

(5) The estimated amount of other Federal student
financial aid, including but not limited to Pell Grants and
campus-based aid, which the student would be expected to
receive if the student applied, whether or not the student has
applied for that aid; and_

(6) GSLP and PLUS loan proceeds withheld by the
lender and applied towards an origination fee or insurance
premium, if these costs are included in computing the bor-
rowers estimated cost of attendance.

Foreign school: A school not located in a State.

Full-time student: (1) A student enrolled in an institu-
tion of higher education (other than a student enrolled in a
program of study by correspondence) who is canying a full-
time academic workload as determined by the school under
standards applicable to all students enrolled in that student's
particular progrum. The student's workload may include any
combination of courses, work, research or special stucies,
whether or not for credit, that the school considers sufficient
to classify the student as a full-time student; or

(2) A student enrolled in a vocational school (other
than a student enrolled in a program of study by correspon-
dence) who is canying a workload of not less than 24 dock
hours per week or 12 semester or quarter hours of instruc-
tion, or its equivalent

Grace period: The period that begins on the day on
which a GSLP borrower ceases to be enrolled as at least a
half-time student (or a full-time student, ifso required by the
applicable guarantee agency) at a participating school and
ends on the day that the repayment period begins. See also
'Post-deferment grace period.'

Graduate or professional student A student who-

(1) Is enrolled in a program or course above the
baccalaureate level at an institution of higher education or is
enrolled in a program leering to a first profesdonal degree;

(2) Has completed the equivalent of at least three
years of full-ime study at an institution of higher education,
either prior to entrance into the program or as part of the
program itself; and
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(3) Is not receiving rale IV aid as an undergraduate
student for the same period of enrollment

Guarantee agency: A State or private nonprofit or-
ganization that has an agreement with the Secretary to
administer a loan guarantee Program under the Act.

Half-time student A student who is enrolled in a
participating school, is carrying an academic workload that
amounts to at least one-half the workload of a fulPime
student, as determined by the school, and is not a full-time
student. A student enrolled solely in an eligible program of
study by correspondence is considered a halkime strdent

Holder. An eligible lender in possession of a GSLP or
PLUS Program loan.

Legal guardian:An incrwidual appointed by a court to
be a 'guarcian' of a person and specifically required by the
court to use his or her financial resources for the support of
that person.

Lender: (1) The term 'eligible lender is defined in
section 435(g) of the Act

(2) Wrth respect to a National or State chartered bank,
a mutual savings bank, a savings and loan association, or a
credit union-

(i) The term 'subject to examination and supervision'
means 'subject to examination and supervision in its capac-
ity as a lender; and

(i) The term 'does not have as its primary consumer
credit function the making or holding of loans made to
students under this parr means-

(A) Does not, in any calendar year, make or purchase
GSLP or PLUS Program loans that total more than one-half
of its consumer credit loan dollar volume for that year,
inducing home mortgages; and

(8) Does not, at any time, hold GSLP or PLUS
Program loans that total more than one-half of its consumer
credit loan portfolio, including home mongages.

(3) The corporate parent or other owner of a school
that quagfies as an eligible lender under section 435(g)(1)(E)
of the Adis not an eligible Idnder unless the corporate parent
or owner itself qualifies as an eligible lender under section
435(g) of the Act.

National credit bureau: A crecit reporting agency with
a service area that encompasses more than a single state or
region of the country.

National of the United States: (1) A citizen of the
United States; or
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(2) As defired in the Immigration and Nationality Act,
8 U.S.C. 1101(9)(22), a person who, though not a citizen of
the United States, owes permanen: allegiance to the United
States.

Origination: A special relationship between a school
and a lender, in which the lender delegates to the schoo:,or
to an entity or individual affiliated with the school, subrantial
functions or responsibilities normally performed by I nders



before making loans. In this situation, the school is consid-
ered to have 'originated a loan made by the lender. The
Secretary determines that "origination' exists if, for example-

(1) A school determines who will receive a loan and
the amount of the loan; or

(2) The lender has the school verify thr, tdentity of the
borrower or complete forms normally completed by the
lender.

Origination fee: A fee which a lender is allowed to
charge a GSLP borrower under section 438 of the Act

Parent A student's mother, father, or legal guardian.
A parent by adoption is considered to be a student's mother
or father.

Participating school:A school that has entered into an
agreement with the Secretary under Sec. 682.600.

Post-deferment grace period. Fora loan made prior to
October 1, 1981, a period of six consecutive months begin-
ning on the day following the last day of rn authorized
deferment period.

-School: (1)-An educational institution that is-

(i) An institution of higher education or a vocational
school, as those terms are defined in 34 CFR Part 668; or

(a) With respect to students who are nationals of the
United States, a =hoot outside the United States that is
comparable to an institution of higher education or to a
vocational school and that has been approved by the Secre-
tary for purposes of the GSLP and the PLUS Program.

(2) The term includes only those individual uni3 or
programs within a school that have been determined by the
Secretary to meet all the requirements for school eligaility.

(3) A school that employs or uses commissioned
salespersons to promote the availability of the GSLPor the
PLUS Program is not eligible to participate in those pro-
grams. For this purpose-

(i) A 'commissioned salesperson' is one who receives
compensation in any form or amount that is related to, or
calculated on the basis of, student applications for enroll-
ment, student enrollments, or student acceptances for enroll-
ment; and

(ii) Promote the availability' means providng pro-
spective or enrolled students with application forms, names
of eligible lenders, or other information designedto encour-
age persons to finance their education with a GSLP or PLUS
Program loan. This term does not include providing general
financial aid information to prospective or enrolledstudents.

School lender:A school, other thana correspondence
school. that has been approved as a lender and hasentered
into a contract of guarantee under this partwith the Secretary
or a similar agreement with a guarantee agency.

State lender: In any State, a single State agency or
private nonprofit agency designated by the State that has
been approved as a lender and has entered intoa contract
of guarantee under this part with the Secretary or a similar

agreement with a guarantee agency.

Totally and permanently disabled: The inability to
work and earn money because of an impairment that is
expected to continue indefinitely or result in death.

Undergraduate student:A student who is enrolled at
a school in a course or program of study, at or below the
baccalaureate level, that usually does not exceed fouraca-
demic years, or is up to five academic years in length and is
designed to lead to a first degree. A student enrolled in any
other length program is considered an undergraduate stu-
dent for only the first four academic years.

(Authority: 8 U.S.C. 1101; 20 U.S.C. 1070 to 1087-2, 1088-
1098, 1141)

Sec. 682.201 Eligible borrowers.

(a) Student botrower. A student is eligible to receivea
GSLP loan, and an independent undergraduate student or a
graduate or professional student is eligible to receivea PLUS
Program loan, if the student-

(1) Is enrolled or accepted for enrollment on at least a
half-time basis at a participating. school, and meets the
requirenients of paragraph (c) of this section;

(2) Provides his or her social security number;

(3) Authorizes the school in writing to pay directly to
the lender that portion of any refund of school charges that is
allocable to the loan, in accordance with 34 CFR Part 668;

(4) Meets the qualifications pertaining to citizenship
and residency status, set fotth in paragraph (d) of this
section;

(5) Meets the qualifications concerning defaults and
overpayments, set forth in paragraphs (e) and (f) of this
section;

(6) Complies with the requirements pertaining to
registration with the Selective Service, set forth in 34 CFR
Part 668;

(7) Complies with the requirements for submission of
a Statement of Educational Pu rpose, set forth in Sea 682.203;
and

(8) In the case of an undergraduate student who
seeks a GSLP loan for the cost of attendance at a school that
participates in the Pell Grant Program, receivesa preliminary
or final determination from the school of the student's efigibil-
ity or ineligibility for a Pell Grant

(b) Parent borrower. A parent is eligible to receive a
PLUS Program loan if the parent-

(1) Is borrowing to pay for the educational costs ofa
dependent undergraduate student who meets all of the
qualifications set forth in paragraphs (a) (1) through (6) ofthis
section;

(2) Provides his or her social security number;

(3) Meets the qualifications' pertaining to citizenship
and residency status set forth in paragraph (d) of this section;
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(4) Meets the qualifications concerning defaults and
overpayments set forth in paragraphs (e) and (f) of this
section; and

(5) Complies with the requkements for submission of
aStatement of Educational Purpose set forth in Sec. 682.203.

(c) Enrollment status. To be efigtle as a student or a
borrower under the GSLP or the PLUS Program, a student
must-

(1) If currently enrolled, be maintaining satisfactory
progress, as determined by the school;

(2) If enrolled or accepted for enrolknent in a foreign
school, be a national of the United States; and

(3) If enrolled in a flight school program at a vocational
school or an institution of higher education, meet the add-
tonal requirements set forth in paragraph (g) of this section.

(d) Citizenship and residency status. Each borrower,
and each student for whom a parent is borrowing, must be-

(1) A national of the United States;

(2) A permanent resident of the United States and
must provide evidence from the Immigration and Naturaliza-
tion Service of that status;

(3) In the United States for other than a temporary
purpose and must provide evidence from the Immigration
and Naturalization Service of intent to become a citizen or
permanent resident;

(4) A permanent resident of the Trust Territory of the
Pacific Islands or the Northern Mariana Islands; or

(5) A citizen of the Marshall Islands, the Federated
States of kticronesia, or the Republic of Palau.

(e) Effect of default on efigtility. (1) Except as pro-
vided in paragraph (e)(2) of this section, a person is inetigtle
ro be a borrower under the GSLP or PLUS Program if that
person, or the student for whom a parent is borrowing, is in
default on any loan made under any title IV student financial
assistance program identified in 34 CFR Part 668. For loans
made under the National Direct Student Loan Program, the
term *default is defined in 34 CFR Part 674.

(2) If a borrower, or a student for whom a parent is
borrowing, is in default, as set forth in paragraph (eX1) of this
section, the borrower may receive a GSLP or PWS Program
loan only if the person who is in default has made satisfactory
arrangements with the holder of the loan to repay the
defaulted loan.

(3) The school may rely on the borrower's or student's
written statement that he or she is not in default, unless the
school has informaemi to the contrary.

(4) The Secretary does not consider either a loan that
is &charged in bankruptcy or a defaulted loan that is paid-
in -full after default to be in default for purpses of this section.

(I) Effect of overpayment of a grant on eligibility. (1)
Except as provided in paragraph (f)(2) of this section. a

person is kieligible to be a borrower under the GSLP or PLUS
Program if that person, or the student for whom a parent is
borrowing, is liable for an overpayment on any grant made
under any We IV student assistance program identified in 34
CFR Part 668.

(2) If the borrower, or the student for whom a parent is
borrowing, is tiableforan overpayment on a grant, as set forth
in paragraph (f)(1) of this section, the borrower may receive
a GS LP or PLUS Program loan only if the person who is liable
for the overpayment meets the following conctitions:

@Overpayment of a Pell Grant tithe borrower, or the
student for whom a parent is borrowing, has been overpaid
on a Pel Grant, the borrower may still be eligkile under the
GSLP or PLUS Program if-

(A) The borrower, or the student for whom a parent is
borrowing, is otherwise efigtle; and

(B) The overpayment can be eliminated in the award
year (as defined in 34 CFR Part 690) in which it occurred by
actusting the subsequent Pell Grant payments for that award
year.

(I) Overpayment of a Pell Grant due to a school error.
if the borrower, or the student forwhom a parentis borrowing,
has been overpaid as a result of a school error, and the
overpayment cannot be etiminated by acfjusting subsequent
Pel Grant payments in the award year, the borrower may still
be etigthle under the GSLP or PLUS Program if-

(A) The borrower, or the student for whom a parent is
botrowing, is otherwise *tile; and

(B) The person who received the overpayment ac-
knowledges in writing the amount of the Pell Grant overpay-
ment and agrees to repay it within six months from the late
of the acknowledgment

(iii) Overpayment on a Supplemental Educational
Opportunity Grant. If the borrower, or the student for whom
a parent is borrowing, is overpaid on a Supplemental Educa-
tional Opportunity Grant, the borrower may still be eligible
under the GSLP or PLUS Program if-

(A) The borrower, or the student for whom a parent is
borrowing, is otherwise eligible; and

(B) An adjustment in subsequent financial aid pay-
ments (other tan Pell Grants) eliminates the overpayment in
the same award year (as defined in 34 CFR Part 676) in
which it occurred.

(g) Additional eligtility requirements for a student
attending flight school. To be eligtle as a student or a
borrower under the GSLP or the PLUS Program for enroll-
ment in a flight school program at a vocational school or an
institution of higher education, a student must-

(1) Plan to pursue or be pursuing a full-time program
leading to commercial flight ratings;

(2) Have completed ground school training or be
taking it concurrently with flight training;
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(3) Hold a private pilot's certificate or have sufficient
flight hours to qualify for that certificate; and



(4) Hold at least a Class II medical certificate.

(Authority: 20 U.S.C. 1077, 1078, 1082, 1085, 1091)

Sec, 682.202 Permissible charges by tenders to
borrowrs.

The charges that lenders may impose on borrowers,
eith3r cirectly or indirectly, are Ornited to the following:

(a) Interest. (1) Applicable interest rates under the
GSLP:

(i) The applicable Interest rate on a GSLP loan fora
borrower who, on the date the promissory note is signed,
does not have an outstanding balance on a previous GSLP
loan is-

(A) Seven percent for a loan covering a period of
instruction beginning before January 1, 1981;

(B) Nine percent for a loan covering a period of
instruction beginning on or after January 1, 1981, but before
September 13, 1983; or

- (C)- Eight- percent for a loan covering a period of
instruction begareng on or after September 13, 1983.

(ii) The applicable interest rate on a GSLP loan for a
borrower who, on the date the promissory note evidencing
the loan is signed, has an outstancing balance on a previous
GSLP loan, is the appficable interest rate on the previous
loan.

(2) Applicable interest rates under the PLUS Pro-
gram: (i) The applicable interest rate on a PLUS Program
loan is-

(A) Nine percent for a loan made on or after January
1, 1981, but before October 1, 1981;

(B) Fourteen percent for a loan made on or after
October 1, 1981, but before November 1, 1982; or

(C) Twelve percent for a loan made on or after
November 1, 1982.

(3) Under both the GSLP and the PLUS Program a
lender may charge a borrower an actual rate of interestthat
is less than the applicable interest rate specified in para-
graphs (a)(1) or (a)(2) of this section.

(b) Capitalization. (1) Under a guarantee agency
program, a lender may add accrued interest and unpaid
insurance premiums on a loan to the borrower's unpaid
principal balance if so authorized by the guarantee agency.
This increase in the principal balance of a loan is called
'capitalization.- A guarantee agency's poky, with respect to
capitafization, may not permit capitalization that is not pemit-
ted under paragraphs (b)(2) and (b)(3) of this section.

(2) Under the FISLP and the Federal PLUS Program,
a lender may capitalize interest that has accrued-

(i) During tha in-school period or grace period, if
capitalization is expressly authorized by the promissorynote;

(ii) During a period of authorized defemient

(iii) During a period of forbearance, as penaitted under
Sec. 682.211; or

(iv) During the period from the date the first installment
payment was due untd it was made.

(3) A lender may capitalize accrued interest under
paragraphs (b)(2)(1) through (iii) of this section no more
frequendy than once a year, except that capitalization is
again permitted when repayment is required to begin or
resume. A lender may capitafize accrued Interest under
paragraph (bX2)(1v) of this section only on the date repay-
ment of principal actually begins.

(c) Origination fee for a GSLP loan. Under the GSLP
a lender-

(1) May charge a borrower an origination fee not to
exceed the maximum rate specified by Federal statute;

(2) May deduct the origination fee from the proceeds
of the loan;

(3) Shall, In the case of a loan cisbursed in multiple
instalknents, deduct a pro rata portion of the fee from each
disbursement;

(4) Shall refund the portion of the origination fee
previously deducted from the loan or multiply-ctsbursed
portion thereof by a credit against the borrower's loan bal-
ance if-

(i) The loan check is returned uncashed to the lender.

(ii) The loan is repaid in full within 120 days of cis-
bursement;

(iii) The loan check has not been cashed within 120
days of disbursement or

(r) The loan proceeds disbursed by electonic funds
transfer in accordance with Sec. 682.207(b)(ii)(B) have not
been released from the restricted account maintained by the
school within 120 days of cisbursement

(d) Insurance premium. The insurance premium is a
charge made by the guarantee agency orthe Secretary to the
lender, incident to the guarantee the lender receives against
default by the borrower. lithe insurance premium is provided
for in a borrower's promissory note, a lender may charge the
borrower the amount of the insurance premium paid by the
lender to the guarantor.

(e) Late charges. (1) If authorized by the borrower's
promissory note, the lender may require the borrower to pay
a late charge under the circumstances described in para-
graph (e)(2) of this section. This charge may not exceed six
cents for each dollar of each late installment

(2) The lender may require the borrower to pay a late
charge if the borrower-

(i) Fails to pay all or a portion of a required Lnstallment
payment within 10 days after it is due: arid

(ii) Fails to provide written evidence that verifies the
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borrower's eligibility for an authorized deferment of the
payment.

(f) Collection charges. (1) If provided for in the bor-
rowers promissory note, the lender may require that the
borrower pay costs incurred by the lender or its agent in
collecting installments not paid when due, inducing, but not
limited to-

(i) Attorney's fees;

(H) Court costs;

(Hi) Telegrams; and

(iv) Long dean:* tolephone calls.

(2) The costs referred to in paragraph (fX1) of this
section may not indude normal collection costs associated
with preparing tatters or notices or with making personal
contacts with the borrower (e.g., local telephone calls).

(Authority: 20 U.S.C. 1077, 1078, 1079, 1082, 1087-1)

Sec. 682.203 Statement of Educational Purpose.

No loan may be made under this part until the bor-
rower submits to the lender a written Statement of Educa-
tional Purpose, on a leirm approved by the Secretary, certi-
fying that the loan proceeds will be used solely for costs of
attendance at the school that the borrower, or the studenton
whose behalf a parent is borrowing, is or will be attencing.

(Authority: 20 U.S.C. 1082, 1091)

Sec. 682.204 Maximum loan amounts.

(a) GSLP annual fimits. The total amount a student
may borrow in anY academic year of study under the GSLP,
inducing the FISLP, may not exceed-

(1) $2,500 in the case of an undergraduate student
inducing any amounts borrowed under the PLUS Program in
the case of an independent undergraduate student, butnot
more than the lesser of $2500 or half the estimated cost of
attendance, for a loan made by a State lender or made or
originated by a school to a student who-

(i) Is enrolled in the first academic year of undergradu-
ate study; and

(ii) Was not previously enrolled in an undergraduate
program; Or

(2) $5,000 in the case of a graduate or professional
student

(b) GSLP aggregate limits. The aggregate guaran-
teed unpaid principal amount of all GSLP loans made to a
student may not exceed-

(1) $12,500, In the case of an undergraduate student,
including any amounts borrowed under the PLUS Program in
the case of an independent undergraduate student; or

(2) $25,000, In the case of any graduate or profes-
sional student, inducing loans for undergraduate study.

t..

(c) PLUS Program annual limits. The total principal
amount of all PLUS Program loans made to, or for the benefit
of, an eligible studentfor any academic year of study may not
exceed-

(1) $2500, inducing any amounts borrowed by the
student under the GSLP, in the case of an independent
undergraduate student;

(2) $3,000, in the case of a graduate or professional
student; or

(3) $3,000, in the case of a parent borrower.

(d) PLUS Program aggregate limits. The aggregate
guaranteed unpaid principal amount of all PLUS Program
loans made to or for the benefit of an eligible student may not
exceed-

(1) $12,500, inducing any amounts borrowed by the
student under the GSLP, in the case of an independent
undergraduate student;

(2) $15,000, in the case of a graduate or professional
student; or

(3) $15,000, in the case of a parent borrower.

(Authority: 20 U.S.C. 1075, 1078, 1078-1, 1078-2, 1079.
1082, 1089)

Sec. 682.205 Dlsclosure requirements.

(a) A lender shall disclose the following information to
a borrower either before or at the time of the first disburse-
ment on the loan:

(1) The lenders name, and the address to which
correspondence with the lender and payments should be
sent;

(2) The piincipal amount of the loan;

(3) The amount of any charges, includng the origina-
tion fee and the insurance premium, collected by the lender
at the time of or before cfisbursement of the loan, and an
indcation of whether those charges are deducted from the
proceeds of the loan or paid separately by the borrower;

(4) The actual interest rate;

(5) The annual and aggregate maximum amounts that
may be borrowed;

(6) A statement that information concerning the loan,
including the date of cisbursement and the amount of the
loan, will be reported to a crecit bureau or a credit reporting
agency;

(7) An explanation of when repayment of the loan is
required and when the borrower is required to pay the
interest that accrues on the loan:

(8) The minimum and maximum number of years In
which the loan must be repaid and the minimum amount of
required annual payments;
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(9)An explanation of any special options the borrower



may have for consolidating or refinancing the loan;

(10) A statement that the borrower has the right to
prepay all or patt of the loan at any time, without penalty;

(11) A statement describing the circumstances under
which repayment of the loan or interest that accrues on the
loan may be deferred;

(12) A statement of availability of the Department of
Defense program for repayment of loans on the basis of
military service, as provided for in 10 U.S.C. 2141, note;

(13) The definition of -default' found in Sec. 682.200,
and the consequences to the borrower of a defavit, inciudng
a statement concerning likely litigation and a statement that
the defauit will be reported to a credit bureau or a credit
reporting agency;

(14) An explanation of the possible effects of accept-
ing the loan on the eligibility of the student for other forms of
student financial assistance;

(15) An explanation of any costs the borrower may
incur in the making or collection of the loan; and

(16) In the case of a GSLP or student PLUS loan, a
statement that the loan proceeds will be transmitted to the
school for' delivery to the borrower.

(b) The lender shall also disclose the information
listed in this paragraph in a written statement provided to the
borrower at or prior to the beginning of the repayment period.
The tender shall make the dsclosures during the grace
period, in the case of a FIS LP loan. Should the borrower enter
the repayment period without the lenders knowledge, the
lender shall provide the required disclosures to the borrower
immediately upon discovering that the borrower has entered
the repayment period. The lender shall disclose-

(1) The lenders name, and the address to which
correspondence with the lender and payments should be
sent;

(2) The scheduled date upon which the repayment
period is to begin;

(3) The estimated balance, including the estimated
amount of interest to be capitalized, owed by the borrower as
of the date upon which the repayment period is to begin, or
the date of the disclosure, whichever is later;

(4) The actual interest rate on the loan;

(5) An explanation of any fees which may accrue or be
charged to the borrower during the repayment period;

(6) The borrowers repayment schedule, including the
due date of the first installment and the number, amount, and
frequency of payments;

(7) An explanation of any special options the borrower
may have for consolidating or refinancing the loan;

(8) The estimated total amount of interest to be paid on
the loan, assuming that payments are made in accordance
with the repayment schedule; and

(9) A statement that the borrower has the right to
prepay all or part of the loan at any time, without penalty.

(c) The lender shall provide the information required to
be disclosed by, paragraphs (a) and (b) of this section at no
cost to the boirower.

(Authority: 20 U.S.C. 1078-2, 1082, 1083a)

(Approved by the Office of Management and Budget under
control number 1840-0538)

Sec. 682.206 Due diligence In making a loan.

(a) General. (1) The loan-making process includes
processing the loan application and other required forms,
approving the borrower for a loan, detemiining the loan
amount, explaining to the borrower his or her responsibilities
under the loan, completing and having the borrower sign the
promissory note, and disbursing the loan proceeds.

(2) Except as may be authorized by the Secretary. a
lender may not delegate its loan-making functions to a school
unless- the- school has- an 'origination' Watkins NO With the
lender. If that relationship exists, the lender may rely in good
faith upon staternents of the borrower contained in the loan
application, but mat not rely upon statements made by the
school in the application. A non-school lender that does not
have an origination relationship with a school may rely in
good faith upon statements of both the borrower and the
school that are contained in the application.

Except as provided in Part 668, Subpart E, a school
lender may rely in good faith upon statements made by the
borrower in the loan application.

(b) Processing forms. Before dsbursing a loan, a
lender must determine that all required forms have been
accurately completed by the borrower, the student, the
school, and the lender. A lender may not ask the borrower to
sign any form before all information requested from the
borrower on that form has been supplied.

(c) Approval of borrower and determination of loan
amount. (1) A lender may make a loan only to an eligible
borrower. To the extent authorized by paragraph (a)(2)of this
section, the lender may determine the borrowers eligibility
based on the information provided on the application by the
school, the borrower, and, if the borrower is a parent, the
student on whose behalf the loan is sought.

(2) In determining the amount of the loan to be made,
within the limitations of Sec. 682.204, the lender shall review
the data on the student's cost of attendance and estimated
financial assistance that is provided on the application form.
In no case may the loan amount exceed the student's
estimated cost of attendance, less estimated financial assis-
tance, for the academic period for which the loan is intended.

(d) Promissory note. (1) The lender shall obtain from
the borrower an executed legally enforceable promissory
note for each loan as proof of the borrowers indebtedness.

(2)A lender may not add any clauses to, or mod fy any
provisions of, the most current promissory note provided by
the guarantor without the guarantors prior approval.
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(3) The lender shall give the borrower a copy of each
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executed note.

(e) Security, endorsement, and co-makers. (1) A
FISLP or Federal PLUS Program loan shall be made without
security or endorsement

(2)A Federal PLUS Program loan may be made to two
eligible parents who agree to be jointly liable for repayment
of the loan as co-makers.

(f) Loan dsbursement A lender shall disburse funds
as required by Sec. 682.207.

(Authority:20 U.S.C. 1077, 1078-2, 1079, 1080, 1082, 1083,
1085)

Sec. 682.207 Due diligence In disbursing a loan.

(a) (1) This section prescribes procedures for lenders
to follow in disbursing GSLP and PLUS Program loans. With
respect to FISLP and Federal PLUS Program loans, refer-
ences to the -guarantee agencr in this section mean the
'Secretary.*

(2) The requirements of paragraphs (b)(1) (ii) and (iv)
of this section must be satisfied either by the lender or by an
escrow agent with which the lender has an agreement
pursuant to Sec. 682.408. The lender must comply with
paragraph (b)(1 )(ifi) of this section whether or not it disburses
to an escrow agent

(b)(1) In dsbursing a loan, a lender-

(i) May not disburse a loan prior to the issuance of the
guarantee commitment for the loan by the guarantee agency,
except with the agency's prior approval;

(i) Shall disburse loan proceeds by-

(A) A check that is made payable to the borrower, or,
if required by the guarantor, is made co-payable to the
borrower and the school identified on the loan application,
and requires the personal endorsement or other written
appnoval of the borrower in order to be cashed; or

(B) If authorized by the guarantor, electronic funds
transfer to an account of the student's school that requires
the written approval of the borrower for the release of funds
from the account; and

(iii) Shall not dsburse loan proceeds earlier than is
reasonably necessary to meet the student's cost of atten-
dance for the period for which the loan is made, and in no
case, without the Secretary's prior approval, earlier than 30
days prior to the date on which the studont is scheduled to
enroll; and

(iv) Shall disburse-

(A) Directly to the school, in the case of a student
borrower; or

(B) Directly to the borrower, In the case of a parent
borrowing on behalf of an eligible student, and shall notify the
school of the amount of the loan within 30 days of the date on
which the first dsbursement on the loan is made.

(2) Neither a lender nor a school may obtain a bor-

rower's power of attorney or other authorization to endorse
or otherwise approve the cashing of a loan check or approve
the release of funds disbursed by electronic funds transfer,
nor may a borrower provide this power of attorney or authori-
zation to anyone else.

(c) (1) Multiple dsbursement reqvirements: A lender
shall disburse GSLP and PLUS Program loans made to
student borrowers in multiple installments if-

(i) The amount of the loan is $1,000 or more; and

(ii) On the date of the first disbursement, the time
remaining in the period of enrollment for which the loan is
models greater than six months, one semester, two quarters,
or 600 dock hours.

(2) Multiple disbursement procedures: In multiply
disbursing a loan, a lender shall disburse as follows:

(i) Disbursement must be in two or more installments.

(ii) No installment may exceed one-half of the loan.

(iii) At least one-third of the period of enrollment for
which the loan is made must elapse before the second
installment is disbursed.

(3) For purposes of this paragraph, a lender shall
con sider all loans made for the same period of enrollment as
a single loan.

(d) (1) Under certain circumstances, a lender, with the
prior approval of the guarantee agency, may disburse after
the student has ceased to be enrolled on at least a half-time
basis or after the expiration date of the guarantee commit-
ment

(2) A guarantee agency may approve a lender's
request to disburse under these circumstances only, if the
loan proceeds will be used for the student's cost of atten-
dance for the period of enrollment for which the loan was
intended and during which the student was actually enrolled'
on at least a half-time basis.

(3) I f the lender, after receiving the guarantee agency's
prior approval, makes a late dsbursement, the lender shall
give notice of that approval to the school c'the time the lender
sends the loan proceeds to the school.

(Authority:20 U.S.C. 1077, 1078, 1078-2, 1079, 1080, 1082,
1083, 1085)

Sec. 682.208 Due diligence In servicing a loan.

(a) The loan servicing process includes reporting to
credit bureau organizations, responding to borrower inquir-
ies, and establishing the terms of repayment

(b) For any GSLP or PLUS Program loan, a lender
shall promptly report to at least one credit bureau-

(1) The date of disbursement and the amount of the
loan;

(2) Information concerning the collection of the loan,
including the repayment status of the loan; and



(3) The date the loan is fully repaid by, or on behalf of,
the borrower or dscharged by reason of the borrower's
death, bankruptcy, or total and permanent disability.

(c) (1) A lender shall respond on a timely basis to
written inquiries and other communications from a borrower
and any endorser on a loan.

(2) When a lender learns that a GSLP borrower is no
long er en rolled at a participating school on at least a half-time
basis, the lender shall promptly contact the borrower in order
to establish the terms of repayment

(d)(1) A lender shall follow the procedures in Sec.
682.412 whenever it learns that the harower, or, If appli-
cable, the student on whose behalf a parent has borrowed-

(i) Did not qualify for all or a portion of a loan made
under this part; or

(ii) Has received a GSLP loan subject to payment of
Federal interest benefits as provided under Sec. 682.301,
buf is In fact ineligible for some orall of those interest benefits.

(2),For purposes of Sec. 682.412(f), the term "guaran-
tee agency means the Secretary in the case of a FISLP or
Federal PLUS Program loan.

Authority:20 U.S.C. 1077, 1078, 1078-2, 1079, 1080, 1082,
1085)

(Reporting and recordkeeping requirements contained in
paragraph (b) were approved by the Office of Management
and Budget under control number 1840-0538)

Sec. 882.209 Repayment of loans.

(a) Conversion of a loan to repayment stab*. (1) For
a PLUS Program loan, the repayment period begins on the
day the loan is cfisbursed. The first payment is due within 60
days after the date of dsbursement

(2) Except as provided in paragraphs (a) (3) and (4) of
this section, for a GSLP low the repayment period begins-

(i) For a borrower with a loan for which the applicable
interest rate is seven percent per year, not less than nine nor
more than twelve consecutive months following the date on
which the borrower is no longer enrolled on at least a half-
time basis at an eligible school. The length of this grace
period is determined by the lender for loans made under the
FISLP, and by the guarantee agency for loans guaranteed by
the agency; and

(ii) For a borrower with a loan for which the applicable
interest rate is eight or nine percent per year, six consecutive
months following the month in which the borrower is no
longer enrolled on at least a half-time basis at an eligible
school.

(3) For a borrower of a GSLP loan who is a correspon-
dence student, the grace period specified In paragraph (a)(2)
of this section begins on ths earliest of the date-

(I) The borrower completes the program;

(ii) The borrower falls 60 days behind the due date for
submission of a scheduled assignment, according to the

schedule required in Sec. 682.602. However, the school may
permit one restoration to in-school status for a '..tudent who
falls 60 days behind the due date for suLmission of a
particular assignment if the student states in writing, within
the 60-day period, an intention to continue in the program
and an understanding that ths required lessons must be
submitted on time; or

(iii) That is 60 days following the latest allowable date
established by the school for completing the program in the
schedule required under Sec. 682.602.

(4) For a GSLP loan, the repayment period begins
prior to the end of the grace period, if the borrower requests
and is grantsd a repayment schedule that so provides. In this
event, a borrower may not further utilize the grace period.

(5) The repayment schedule may provide for substan-
tially equal installment payments or for installment payments
that increase in amount over the repayment perkid. If a
graduated repayment schedule is established, it may not
provide for any single installment that is more than three
times greater_thakany other installment

(6) (1) Subject to paragraphs (aX6) (ii) through (iv) of
this section, slender shall allow a borrower at least five years,
but not more than ten years, to repay a loan, caladated from
the beginning of the repayment period. Except in the case of
a FISLP loan made for a period of enrollment beginning on
or after July 1, 1986, the lender shall require a borrower to
fully repay a GSLP loan within 15 years after it is made.

(ii) If the borrower receives an authorized deferment
or is granted forbearance, as described in Sec. 682.210 or
Sec. 682.211, respectively, the periods of deferment or
forbearance are excluded from determinations of the 5-, 10-
and 15-year periods.

(iii) If the minimum annual repayment required in
paragraph (c) of this section would result in complete repay-
ment of the loan In less than five years, the borrower is not
entitled to the full 5-year period.

(iv) Prior to the beginning of the repayment period the
borrower may request and be granted by the lender a
repayment period of less than tie years. At any time, subject
to paragraph (a)(6)(iii) of this section, and without the lender's
consent, the borrower may subsequently have the total
repayment period extended to a minimum of five years.

(0) Prepayment. The borrower may prepay the whole
or any part of a loan at any time without penalty. Unless the
borrower requests that the lender credit the prepayment to
fuhrre installments, the lender shall credit the entire prepay-
ment to unpaid principal.

(c) Minimum annual payment. (1)(i) Subject to para-
graphs (c)(1) (ii) and (iii) of this section, during each year of
the repayment period a borrower's total payments to all
holders of the borrower's GSLP or PLUS Program loans
rra.,3t total at least $600 or the unpaid balance oi all loans,
inducing interest, whichever amount is less.

(ii) If the borrower and the tender agree, the amount
paid may be less.

(iii) If the borrower and the borrower's spouse have
one or more GSLP or PLUS Program loans, their combined
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annual payment must meet the requirement of ParegraPh
(c)(1)(i) of this section.

(2) The provisions of paragraphs (c)(1)(i) and (ii) of
this section may not result in an extension of the 10- or 15-
year maximum repayment periods unless forbearance, as
described in Sec. 682.211, has been approved.

(d) Supplemental repayment schedule. (1) In the case
of a loan made by a school lender, the lender and the
borrower may agree on a supplemental repayment sched-
ule, with the prior approval of the Secretary, that would
supplement the regular repayment schedule described in
paragraph (a)(5) of this section.

(2) The supplemental repayment schedule may be
based on other than equal or graduated payments. For
example, the supplemental repayment schedule may base
the amount of the borrower's payment on the borrower's
income.

(3) The borrower may not insist upon theastablish-
ment of a supplemental repayment schedule. The lender
may not insist upon the establishment of a supplemental
repayment schedule unless the lender obtained the bor-
rowers written consent to enter into one at the time the loan
was made.

(e) Treatment by lenders of borrower's refunds re-
ceived from schools. (1) A lender shall treat a payment of a
borrower's refund received by the lender from a school as a
credit against the amount owed by the borrower on the
borrower's loan.

(2) (i) If a lender receives a refund payment from a
school on a loan that is no longer held by that lender, the
lender shall promptly transmit the amount of the refund
payment to the holder to whom it assigned the loan, with an
explanation of the source of the payment.

(ii) Upon receipt of a refund transmitted under para-
graph (e)(2)(i) of this section, the holder of the loan shall
promptly provide written notice to the borrower that the
holder has received the refund.

(Authority: 20 U.S.C. 1077, 1078, 1078-2, 1079, 1082, 1085)

Sec. 882.210 Deferment.

(a) Borrower eligibility. (1) Except in the case of a loan
received by a parent borrower under the PLUS Program on
or after August 15, 1983, a borrower is entitled to have
periodic installment payments of principal deferred during
authorized periods after the beginning of the repayment
period.

(2) For a loan made before October 1, 1981, the
borrower is also entitled to have perioctic installment pay-
ments of principal deferred during the six-month period
(post-deferment grace period) that commences after the
completion of each deferment period or combination of those
periods.

(3) Interest accrues and is paid by the borrower during
the deferment period, and the post-deferment grace period,
if applicable, unless, in the case of a GSLP loan, the loanwas
determined to be eligible for interest benefits under Sec.
682.301 when the loan was made.

(4) In order to receive a deferment, the borrower must
request the deferment and provide the lender with all docu-
mentation required to establish eligibility for a specific type of
deferment

(5) An authorized deferment period begins on the date
the condition entitling the borrower to a defennent first exists,
but not more than-

(i) Sixty days before the date the lender receives the
request and documentation raquired under paragraph (a)(4)
of this section for an unemployment deferment; and

(ii) Six months before the date the lender receives the
request and documentation required under paragraph (a)(4)
of this section for all other deferments.

(6) An au thorized deferment period ends on the earlier
of-

(i) The date the conation establishing the borrowers
eligibility for the deferment ends; or

(ii) The date when the condition entitling the borrower
to a deferment has continued to exist ter the maximum
amount of the time allowed for a specific deferment

(7) A lender may not deny a deferment to which the
borrower is entitled, even though the borrower may be
delinquent, but not in default, in making required installment
payments. The 180- or 240-day period required to establish
a default does not run during the deferment and post-
deferment grace periods. When the deferment and, if appli-
cable, post-deferment grace period expires, a borrower
resumes any delinquent status that existed when the defer-
ment period began.

(8) A borrower whose loan is in default is not eligible
fora defennent as to that loan, unless the borrower has made
satisfactory repayment arrangements with the holder of the
loan.

(9) The borrower must inform the lender when the
condition entitling the borrower to a deferment no longer
exists.

(b) Authorized deferments. Deferment is authorized
during periods when a borrower is engaged in-

(1) (i) Full-time study at a participating school, unless
the borrower Is not a national of the United States and is
pursuing a course of study at a foreign school; or

(ii) Full-time study at a school which meets the defini-
tion of an institution of higher education Or a vocational
school and is operated by an agency of the Federal Govern-
ment (e.g., the service academies), unless the borrower is
not a national of the United States and is pursuing a course
of study at a foreign school;

(2; Study under an eligible graduate fellowship pro-
gram, as described In paragraph (c) of this section;

(3) Up to three years of active duty status in the United
States Armed Forces or service as an officer in the Commis-
sioned Corps of the United States Public Health Service;
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(4) Up to three years of service under the Peace Corps
Act (if the borrower has agreed to serve to a term of at least
one year);

(5) Up to three years of service as a full-time volunteer
under Title I of the Domestic Volunteer Service Act of 1973
(ACTION programs) (if the borrower has agreed to serve for
a term of at least one year);

(6) Up to three years of full-time volunteer service,
which the Secretary has determined is comparable to service
referred to in paragraphs (3)(4) and (b)(5) of this section, for
a tax-exempt organization, as described in paragraph (d) of
this section;

(7) Conscientiously seeking, but unable to find, full-
time employment in the United States over a single period of
up to 12 months, as described in paragraph (e) of this section;

(8) Pursuing a rehabilitation training program for dis-
abled individuals, as described in paragraph (f) of this sec-
tion;

(9) Up to two years of service as an intern, as de-
scribed in paragraph (g) of this section; or

(10) Up to three years during which the borrower is
temporarily totally disabled, as described in paragraph (h) of
this section, or during which the borrower is unable to secure
employment because the borrower is caring for a spouse
who is temporarily totally ctisabled, as described in para-
graph (i) of this section.

(c) Graduate fellowship deferment. To qualify for a
deferment for study in a graduate fellowship program, a
borrower must provide the lender with a statement from an
official of the borrowers fellowship program certifying that-

(1) The fellowship program-

@ Provides sufficient financial support to graduate
fellows to allow for feil-time study for at least six months;

(ii) Requires a written statement frnm each applicant
explaining the applicant's objectives before the award of that
financial support; and

(iii) Requires a graduate fellow to submit periodic
reports, projects, or other evidence of the fellow's progress;
and

(2) The borrower-

(i) Holds at least a baccalaureate degree conferred by
an institution of higher education;

(ii) Is engaged in full-time study, which may be inde-
pendent of an educational or cultural institution, in an aca-
demic or professional subject area for which the borrower
has shown an interest and ability; and

(iii) Has been recommended by an institution of higher
education for acceptance into the graduate fellowship pro-
gram.

(d) Full-time volunteer service for a tax-exempt or-
ganization deferment To qualify for a deferment for full-time
volunteer service for a tax-exempt organization, comparable

to volunteer service in the Peace Corps or full-time volunteer
service in a program administered by the ACTION agency, a
borrower must provide the lender with a statement from an
official of the borrowers volunteer program certifying that-

(1) The borrower serves in an organization which is
exempt from taxation under section 501(0(3) of the Internal
Revenue Code of 1954;

(2) The borrower provides service to low-income
persons and their communities to assist them in eliminating
poverty and poverty-related human, social, and environ-
mental concitions;

(3) The borrowers compensation (induding a subsis-
tence allowance) does not exceed the compensation re-
calved by a full-time volunteer in the Peace Corps or in a
program administered by the ACTION agency;

(4) The borrower, as part of his or her duties, does not
give religious instruction, conduct worship services, engage
in religious prosa., _ding, or engage in fund-raising to support
religious activities; and

(6) The borrower has agreed to serve on a full-lime
basis for a term of at least one year.

(e) Unemployment deferment (1) To qualify for an
unemployment deferment, a borrower must provide the
lender with a written request for the deferment To continue
the deferment for more than three months, the borrower must
provide an additional request before the end of each three-
month period. Each request must be siger,d by the borrower
and dated, and must contain-

(i) A statement from the borrower describing the
borrower's conscientious search for full-time employment,
including for at least three attempts to secure employment
during that three-month period-

(A) The name of the firm contacted;

(13) The name of the person contacteJ; and

(C) The firm's address and phone number.

(ii) The borrowees latest permanent home address
and, if applicable, the borrower's latest temporary address;

(iii) Certification from the borrower that the borrower
has registered with a public or private employment agency,
if one is accessible, specifying its name and address and the
date of registration therewith; and

(iv) The borrower's agreement to notify the lender
promptly when full-time employment is obtained.

(2) A borrower may qualify for an unemployment
deferment whether or not the borrower has been previously
employed.

(3) For purposes of this section, full-time employment
involves at least 30 hours of work per week and is expected
to last at least three months.

(4) An unemployment deferment is not justified if the
borrower refuses to seek employment in kinds of positions or
at salary and responsibility levels for which the borrower feels
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overly quafified by virtue of education or previous experi-
ence.

(f) Rehabilitation training program defermen t. To quali ly
for a rehabilitation training deferment, the borrower must be
receiving, or be scheduled to receive, services under a
program designed to rehabilitate cfisabled incividuals, and
must provide the lender with the following documentation:

(1) A certification from the rehabilitation agency that
the borrower is either receiving or scheduled to receive
rehabilitation training services from theagency.

(2) A certification from the rehabilitation agency that
the rehabilitation program-

(i) Is licensed, approved, certified, or otherwise recog-
nized as providing rehabilitation training to disabled individu-
als by-

(A) A State agency with responsibility for vocational
rehabilitation prowams;

(B) A State agency with responsibility for drug abuse
treatment programs;

(C) A State agency with responsibility for mental
health services programs;

(D) A State agency with responsibility for alcohol
abuse treatment programs; or

(E) The Veterans Administration; and

(ii) Provides or will provide the borrower with rehabili-
tation services under a written plan that-

(A) Is individualized to meet the borrowers needs;

(B) Specifies the date on which the services to the
borrower are expected to end; and

(C) Is structured in a way that requires a substantial
c'ommitment by the borrower to his or her rehabilitation. The
Secretary considers a substantial commitment by the bor-
rower to be a commitment of time and effort that would
normally prevent an individual from engaging in full-time
employment either because of the number ofhours that must
be devoted to rehabilitation or because of the nature of the
rehabilitation. For the purposes of this paragraph, full-time
employment involves at least 30 hours of work per week.

(g) Internship deferment. (1) Art eligible internship
program is a supervised training program that-

(i) Is required in order for the borrower to begin
professional practice or service, e.g., medical residency;

(ii) Requires the borrower to hold at leasta bachelors
degree before beginning the internship program; and

(iii) A State licensing agency requires completion of
before certifying the individual for professional practice or
service.

(2) To qualify for an internship deferment, the bor-
rower must provide to the lender the following certifications:

(i) A statement from an official of the appropriate State
licensing agency that the internship program meets the
provisions of paragraph (g)(2) of this section.

(ii) A statement from the organization with which the
borrower is undertaking the internship program certifying-

(A) The acceptance of the borrower into its internship
program; and

(B) The anticipated dates on which the borrower will
begin and complet , the program.

(h) Temporary total &ability deferment. (1) To qualify
for a temporary total disability deferment, a borrower must
give the lender a certification, from a physician who is a
doctor of medicine or osteopathy and legally authorized to
practice, that the borrower is temporarily totally disabled.

(2) For purposes of this section, a borrower who Is
'temporarily totally cfisabled' is one who, by reason of injury
or illness, has become unable to attend school or to work and
earn money during a period of at least 60 days needed to
recover from the injury or illness.

(3) A borrower is not considered temporarily totally
disabled on the basis of a concition that existed before he or
she applied for the loan, unless the borrowers condition has
substantially deteriorated since he or she submitted the loan
application so as to render the borrower temporarily totally
disabled.

(i) Spouse's temporary total chability deferment. (1)
To qualify ior a defermer.t given to a borrower whose spouse
is temporarily totally disabled, a borrower must give the
lender-

(i) A certification from a physician who is a doctor of
medicine or osteopathy and legally authorized to practice,
that the borrowers spouse is temporarily totally disabled;
and

(ii) A certification from the borrower that the borrower
is unable to secure employment because the borrower is
providing nursing or similar services to the borrower's spouse
that the spouse requires due to the injury or illness.

(2) For the purposes of this section, a spouse who is
`temporarily totally disabled- is one who, by reason of injury
or illness, has become unable to work and earn money during
a period of at least 60 days needed to recover from the injury
or illness, and who, during that special period, requires
nursing or similar services.

(Authority: 20 U.S.C. 1077, 1078, 1078-2, 1082, 1085)

(Approved by the Office of Management and Budget under
control number 1840-0538)

See. 682.211 Forbearance.

(a) (1) The Secretary encourages a lender to grant
forbearance for the benefit of a borrower in order to prevent
the borrower from defaulting on the borrowers repayment
obligation. 'Forbearance- means permitting the temporary
cessation of payments, allowing an extension of time for
making payments, or accepting smaller payments thanwere
previously scheduled.
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(2) A lender may grant forbearance of payments of
principal and interest under paragraph (b) of this section
whenever-

(i) Poor health or other personal problems affect the
ability of the borrower to make scheduled payments; or

(ii) The borrowers payments of principal are deferred
under Sec. 682.210 and the Secretary does not pay interest
benefits on behalf of the borrower under Sec. 682.301.

(3) If two borrowers are liable for repayment of a PLUS
Program loan as co-makers, the lender may grant forbear-
ance only when the ability of both borrowers to make sched-
uled payments has been impaired.

(4) If payments of interest are forborne, they may be
capitalized as provided in Sec. 682.202(b).

(b) A lender may grant forbearance on terms that are
consistent with the minimum annual payment requirement
and the 10- and 15-year maximum repayment periods if the
lender and borrower agree in writing to the new terms, or, in
the case of forbearance of interest during a period of defer-
ment, if the lender informs the borrower at the time the
deferment is granted that interest payments are to be for-
borne.

(c) A lender may grant forbearance for a period of up
to one year at a time on terms that are inconsistent with the
minimum annual repayment and the 10- and 15-year maxi-
mum repayment periods if-

(1) The lender reasonably believes that the borrower
intends to repay the loan but is currenty unable to make
payments in accordance with the terms of the loan note, and
the lender states the basis for its belief in writing and
maintains that statement in its loan file on that borrower;

(2) Both the borrower and an authorized official of the
lender agree in writing to the forbearance; and

(3) Where the forbearance involves the postpone-
ment of all payments, the lender contacts the borrower at
least once every three months during the period of forbear-
once in order to remind the borrower of the outstancing
obligation to repay.

(d) The lender shall maintain evidence in the bor-
rowers loan file that the forbearance has been agreed to by
both the lender and the borrower.

(Authority: 20 U.S.C. 1078, 1078-2, 1080, 1082)

(Reporting and recordkeeping requirements contained in
paragraph (d) were approved by the Office of Management
and Budget under control number 1840-0538)

Soo. 682.212 Prohibited transactions.

(a) No points, premiums, payments, or additional
inte rest of any kind may be paid or otherwise extended to any
eligible lender or other party in order to-

(1) Secure runds for making loans; or

(2) Induce a lender to make loans to either the stir-

dents or the parents of students of a particular school or a
particular category of students or their parents.

(b) The following are examples of transactions which,
if entered into for the purposes described in paragraph (a) of
this section, are prohibited:

(1) Cash payments by or on behai: of a school made
to a lender or other party.

(2) The maintaining of a compensating balance by or
on behalf of a school with a lender.

(3) Payments by or on behalf of a school to a lender of
servicing costs on loans that the school does not own.

(4) Payments by or on behalf of a school to a lender of
unreasonably high aervicing costs on loans that the school
does own.

(5) Purchase by or on behalf of a school cf stock of the
lender.

(6) Payments ostensibly made for other purposes.

(c) Except when purchased by the Student Loan
Marketing Association, an agency of any State functioning as
a secondary market, or in other circumstances approved by
the Secretary, notes, or any interest in notes, shall not be sold
or otherwise transferred at discount if the underlying loans
were made-

(1) By a school; or

(2) To students or parents of students attending a
school by a lender having common ownership with that
school.

(d) Except to secure a loan from I' :student Loan
Marketing Association or an agency of a E 4to ft ctioning as
a secondary market or in other circumstar.%: ....pproved by
the Secretary, a school or a lender, with respect to a loan
made to a student, ors pareot of a student, attend ng a school
having common ownership with the lender, may not pledge
a loan made under the GSLP or PLUS Prog' am as security
for any loan bearing aggregate interest and other charges in
excess of the sum of the interest rate applicable to the loan
plus the rate of the then most recently prescribed special
allowance under Sec. 682.302.

(e) The prohibitions described in paragraphs (a), (b),
(c), and (d) of this section apply to any school or lender which
would be a party to the proscribed transactions.

(f) This section does not preclude a buyer of loans
made by a schocl from obtaining from the seller of those
loans a warranty that-

(1) Covers future reductions by the Secretary or a
guarantee agency In computing the amount of loss payable
on default claims filed on the loans, where the reductions are
attributable to an act or failure to act on the part of the seller
or previous holder; and

(2) Does not cover matters for which a purchaser is
charged with responsibility under this part, such as due
diligence in collecting loans.
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(g) Section 490(c) of the Act provides thatany person
who knowingly and willfully makes an unlawful payment to an
eligible lender as an inducement to make, or to acquire by
assignment a loan guaranteed under the GSLP or PLUS
Program shall, upon conviction thereof, be fined not more
than $1,000 or imprisoned not more than one year, or both.

(Authority: 20 U.S.C. 1082, 1097)

Sec. 682.213 Prohibition against the use of the Rule of
78's.

For purposes of the calculations required by this part,
a lender shall not use the Rule of 73's to calculate the
outstanding principal balance of a loan.

(Authority: 20 U.S.C. 1082)

Subpart C-Federal Payments of Interest and
Special Allowance

Source: 51 FR 40899, Nov. 10, 1986, unless otherwise
noted.

Sec. 682.300 Payment of interest benefits on a GSLP
losn.

(a) General. The Secretary pays a lender a portion of
the interest on a GSLP loan on behalf of a borrower who
qualifies under Sec. 682.301. This payment is known as
interest benefits.

(b) Covered interest (1) The Secretary pays interest
benefits on an eligible GSLP loan for interest accruing-

(I) During all periods prior to the beginning of the
repayment period, except as provided in paragraph (b)(2) of
this section;

(ii) During any period when the borrower has an
authorized deferment, and, if applicable, a post-deferment
grace period; and

(iii) During the repayment period for loans described
in paragraph (d)(2) of this section.

(2) The Secretary's obligation to pay interest bensfas
on an otherwise eligible loan terminateson the earlier of-

(i) The date the borrower's loan is repaid;

(ii) The date the loan check is returned uncashed to
the lender;

(iii) The 120th day after the date of disbursement, if the
loan check has not been cashed on or before that date, or :f
the loan proceeds disbursed by electronic funds transfer in
accordance with Sec. 682.207(b)(1)(ii)(B) have not been
releasad from the restricted account maintained by the
school on or before that date;

(iv) The date of default by the borrower;

(v) The date the borrower's loan is discharged by a
bankruptcy court;

(vi) The date the lender determines that the borrower

has died or nas become totally and permanently disabled;or

(vii) The date the loan ceases to be guaranteed or
ceases to be eligible for reinsurance under this part, ragard-
less of whether the lender has filed a claim for losson the loan
with the guarantor.

(3) Seclion 682A13(a) sets forth the circumstances
under which a lender may be required to repay interest
benefits received on a loan guaranteed by a guarantee
agency.

(c) Interest notcovered. Interest benefits do notcover-

(1) Interest on interest added to principal, except for
interest capitalized in accordance with Sec. 682.202(b);

(2) Interest for which the borrower is not otherwise
liable; or

(3) Interest paid on behalf of the borrower by a
guarantee agency.

(d) Rate. (1) Except as provided in paragraph (d)(2) of
this section, the Secretary pays the lender the actualinterest
rate on the outstanding principal balance of an eligible GSLP
loan, provided that the actual interest rate does not exceed
the applicable interest rate.

(2) For a loan disbursed prior to December 15, 1968,
or subject to a binding commitment made prior to that date,
the Secretary pays an amount during the repayment period
equivalent to three percent per year of the unpaid principal
amount of the loan.

(Authority: 20 U.S.C. 1078, 1082)

Sec. 682.301 Eligibility of borrowers for interest benefits
on GSLP loans.

(a) General. (1) If a student's aciusted gross family
income is $30,000 or less, the student qualifies for interest
benefits for the amount of his or her GSLP loan.

(2) If the student's acqusted gross family income is
more than $30,000, the student qualifies for interest benefits
if the institution he or she attends or is planning to attend
determines that the student demonstrates financial need for
the loan.

(i) If the student demonstrates financial need fora loan
of less than $500, or of more than $1,000, the student
qualifies for intemst benefits for the loan amount forwhich the
student has demonstrated financial need.

(ii) If the student demonstrates financial need for a
loan between $500 and $1000, the student qualifies for
interest benefits on a loan of up to $1,000.

(b) Application for interest benefits. To apply for inter-
est benefits, the student shall submit to the lender his or her
loan application. The application must include a cerffication
from the studenrs institution of the following information:

(1) The estimated cost of attendance for the student
for the academic period for which the loan is intended.
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kr the academic period for which the loan is intended.

(3) The adjusted gross family income of the student's
family.

(4) The student's expected family contribution if his or
her adjusted gross family income exceeds $30,000.

(5) The amount of the student's need for a loan as
determined by the institution pursuant to paragraph (e) of this
section.

(c) Adusted gross family income. (1) The institution
shall determine the adusted gross family income of the
student's family based upon data provided, and certified to,
by each person whose income is required to be considered.

(2) As used in this section, "adusted gross family
income of the student's family" means 'adjusted gross in-
come; as defined in section 62 of the Internal Revenue
Code, as reported on the 1985 Federal income tax return(s)
of-

(i) The student;

(ii) The student's spouse, if any; and

(iii) The student's mother and father, unless the school
determines that, at the time the student applies for the loan,
the student is an Independent student."

(3) A dependent student whose parents are dvorced
or separated shall comply with the following procedures for
reporting a parent's adusted gross income to determine the
adusted gross family income:

(i) Include only the income of the parent with whom the
student resided for the greater portion of the 12-month period
preceding the date of application.

(ii) If paragraph (c)(3)(i) of this section does not apply,
include only the income of the parent who provided the
greater portion of the student's support for the 12-month
period precedng the date of application.

(iii) If neither paragraph (c)(3)(i) nor (c)(3)(ii) of this
section applies, include only the income of the parent who
provided the greater support for the period commencing
January 1, 1985, and endng 12 rnonths prior to the date of
application.

(4)1f one of the parents has died, a dependentstudent
shall include only the income of the surviving parent. If both
parents have died, the student shall not report any parental
inane for those parents even if the parent(s) had income.

(5) The following rule applies if either a parent whose
income is taken into account under paragraph (c)(3) of this
section, or a parent who is a widow or widower and whose
income is taken into account under paragraph (c)(4) of this
section, has remarried. The income of that parent's spouse
is included in determining the adjusted gross family income
if, in 1985 or 1986, the dependent student-

(i) Has received or will receive financial assistance of
more than $750 from that spouse; or

(ii) Has lived or will live for more than six weeks in the

home of the parent and that spouse.

(6) The income of the student's spouse is not included
in determining the adjusted gross family income fora student
who is dvorced or separated, or whose spouse has died.

(d) Independent student. As used in this section,
independent student' means a student who meets the
criteria in 34 CFR 668.1a. M other students are considered
to be dependent students.

(e) Determination of need. (1)1f the student's adjusted
gross family income exceeds $30,000, the institution shall
determine the student's need for a loan by subtracting from
the student's "estimated cost of attendance; as defined in
Sec. 682.200, his or her-

(i) 'Estimated financial assistance," as defmed in Sec.
682.200; and

(I) Expected family contribution, as determined under
paragraph (f) of this section.

(2) The student shall certify the accuracy of any
information he or she provides to the institution that is
necessary to determine need.

(3) The Secretary may requke that family members
whose incomes are included in the student's adjusted gross
family income under paragraph (c) of this section provide
copies of the relevant Federal income tax return(s) and other
pertinent documents to support the student's application for
interest benefits.

(f) Determination of expected family contribution. For
a student who seeks a loan for a period of instruction
beginning on or afterJuly 1, 1986, but not later than June 30,
1987, the institution shall calculate his or her expected family
contribution as follows:

(1) If the student has been awarded financial assis-
tance for award year 1986-87 (July 1, 1936-June 30, 1987)
under the National Direct Student Loan (NDSL), College
Work-Study (CWS), or Supplemental Educational Opportu-
nity Grant (SEOG) program at the time he or she applies for
a Guaranteed Student Loan, the studenrs expected family
contribution is his or her expected family contribution as
calculated for the NDSL, CWS or SEOG program.

(2) If the student has not been awarded financial
assistance under the campus-based programs for award
year 1986-87 at the time he or she applies for a GSLP loan,
the students expected family contnbution must be deter-
mined under either-

(i) A need analysis system approved by the Secretary
for the academic year for which the loan is sought for the
campus-based programs; or

() The tables found in Appendx B if the adjusted
gross income of the student and his or her family, after taking
the provisions of paragraph (g) of this section into account,
is more than $30,000 and less than $75,000.

(g) In calculating a student's expected family contribu-
tion under paragraph (f) of this section-
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nontaxable income realized from the proceeds of a sale of
farm or business assets if--

(i) The sale of the farm or business assets results from
a voluntary or involuntary foreclosure, forfeiture, or bank-
ruPtcY; and

(5) The institution uses a need analysis system ap-
proved by the Secretary for the campus-based programs to
calculate the student's expected family contribution; and

(2) The institution shall exclude any taxable Income
realized from the proceeds of a sale of farm or business
assets if-

(i) The sale of the farm or business assets resultsfrom
a voluntary or invok,ntary forecio4ae, forfeiture, or bank-
ruPleY; and

(ii) The institution uses the tables set forth in Appendix
B to calculate the student's expected family contribution.

(Authority: 20 U.S.C. 1078, 1082, 1089)

(Appproved by the Office of Management and Budget under
control number 1840-0110)

Sec. 682.302 Payments of special allowance on a GSLP
or PLUS Program loan.

(a) General. The Secretary pays a special allowance
to a lender on an eligible GSLP or PLUS Program loan. The
special allowance is a percentage of the average unpaid
principal balance, inducing interest capitalized in accord-
ance with Sec. 682202(b), computed in accordance with
paragraph (c) of this section.

(b) Eligible loans. All GSLP and PLUS loansotherwise
meeting program requirements are eligble for special allow-
ance payments, except for GSLP loans embussed on or after
October 1, 1981 that do not qualify for interest benefits under
Sec. 682.301.

(c) Rate. (1) Except as provided in paragraphs (c) (2)
and (3) of this section, the special allowance rate for an
eligible loan during a three-month period is calculated by-

(i) Determining the average of the bond equivalent
rates of the 91-day Treasury bills auctioned during the three-
month period;

(ii) Subtracting the applicable interest rate for that
loan;

(id) Adding three and one-half percent to the resulting
percentage;

(iv) For a loan made prior to October 1, 1981, rouncing
the result upward to the nearest one-eighth of one percent;
and

(v) Divicfing the resulting percentage by four.

(2) In the case of an eligible loan subject to the
requirements cf section 252 of Pub. L 99-177, the Balanced
Budgat and Emergency Deficit Control Act of 1985, the rate
specified in paragraph (c)(1)(iii) of this section is reduced to
the greater of three percent or the specified rate less four-

tenths of one percentage point

(3)(i) The special allowance rate payable for a three-
month period on an eligble loan made or guaranteed on or
after October 1, 1980 thalweg made or purchased with funds
obtained from the issuance of obfigations, the income from
which is exempt from taxation under the Internal Revenue
Code of 1954, is one-half the rate determinedunder para-
graph (0) (1) or (2) of this section, but not less then-

(A) Two and one-half percent per year on etigble
loans for which the applicable interest rate is sewn percent;

(B) One and one-half percent per year on etigble
loans for which the applicable interest rate is eight percent
or

(C) One-half of one percent per yearon erigible loans
for which the applicable interest rate is nine percent

(ii) The rate estabtished in ParatiraPh (cX3Xi) of this
section also appies to a loan made or purchased with funds
obtained from-

(A) Collections or default reimbursements on, or inter-
est or other income pertaining to, a loan described in para-
graph (c)(3)(i) of this section; or

(B) The investment of the funds described in para-
graph (c)(3)(ii)(A) of this section.

(d) Termination of special allowance payments on a
loan. (1) The Secretary's obligation to pay special allowance
on a loan terminates on the earliest of the date-

(i) The borrowers loan is repaid or the borrowers loan
check is returned uncashed to the lender;

(i) The lender receives payment on a claim for losson
the loan;

(iii) The loan ceases to be guaranteedor ceases to be
eligble for reinsurance under this part, regardless of whether
the lender has filed a claim for loss on the loan with the
guarantor;

(iv) Ninety days after the borrowers default on the
loan, unless the lender files a claim for loss on the loan with
the guarantor prior to that 90th day; or

(v) One hundred twenty days after the date of dis-
bursement, if the loan check has not been cashed on or
before that date, or if the loan proceeds dsbtusedby elec-
tronic funds transfer in accordance with Sac.
682.207(b)(1)(ä)(B) have not been released from thl re-
stricted account maintained by the school on or before that
date.

(2) Section 682.413(a) sets forth the circumstances
under which a lender may be required to repay special
allowance received on a loan guaranteed by a guarantee
agency.

(e) (1) Except as otherwise provided in Subpart H of
this part, the Secretary pays a special allowance on a loan
made or acquired with the proceeds of an obligation the
interest income from which is exempt from taxation under the
Internal Revenue Code only if the Secretary hasapproved-
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(i) The Plan for Doing Business of the Authority which
issued the obligation, if the obligation was issued after
December 31, 1980; and

(I) The justification of need for the obligation, if the
obligation was issued after August 14, 1983.

(2) As used in this paragraph, proceeds of a tax-
4xempt obligation include collections, reimbursements from
guarantors, interest received, and receipts from the sale of
loans financed with the original proceeds of that obligation.

(3) The Secretary pays a special allowance to an
Authority at the rate prescribed in paragraph (cX1) or (c)(2)
of this section on a loan made or acquired with the proceeds
of a tax-exempt obEgation after the loan is pledged or
othetwise transferred in consideration of funds derived from
sources other than a tax-exempt obligation and-

(i) The prior tax-exempt obligation is retired; or

(ii) The prior tax-exempt obligation is defeased by
means of obligations which the Authority certifies in writing to
the Secretary bear a yield which does not exceed the yield
permitted under 26 CFR 1.103-14 with regard to investments
of proceeds of a tax-exempt refuncing obligation.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.303 Methods for computing interest benefits
and special allowance.

(a) General. The Secretary pays a lender interest
benefits and special allowance on eligible loans on a quar-
terly basis. These caiendar quarters end on March 31, June
30, September 30, and December 31 of each year. A lender
may use either the average daily balance method or the
actual accrual method to determine the amount of interest
benefits payable on its bans. A lender shall use the average
daily balance method to determine the balance on which the
Secretary computes the amount of special allowance pay-
able on its loans.

(b) Average daily balance method for interest bene-
fits. (1) Under this method, the lender adds the unpaid
principal balance outstanding on all loans qualifying for
interest benefits at each actual interest rate for each day of
the quarter, and divides the sum by the number of days in the
quarter. The resulting figure is the average daily balance for
qualified bans outstanding at each actual interest rate.

(2) The lender computes the interest benefits due on
all qualified loans at each actual interest rate by multiplying
the average daily balance thereof by the actual interest rate,
multiplying this result by the number of days in the quarter,
and then dividing this result by the actual n umber of days in
the year or 365.25 days. A lender WhO chooses to divide by
365.25 days must do so for four consecutive years.

(c) Actual accrual method for interest benefits. (1)
Under this method, the lender computes the total unpaid
principal balance outstandng on all qualified loans at each
actual interest rate on each day of the quarter, multiplies this
result by the actual interest sate, and divides this result by the
actual number of days in the year or 365.25 days. A lender
who chooses to divide by 365.25 days must do so for four
consecutive years.

(2) The interest benefits due for a quarter is the sum
of the daily interest benefits due, computed under paragraph
(cX1) of this section, for each day of the quarter.

(d) Average daily balance method for special allow-
ance. (1) To compute the average daily balance outstanding
for special allowance purposes, the !ender adds the unpaid
principal balance outstandng on all qualified loans at each
applicable interest rate for each day of the quarter and
divides this sum by the number of days in the quarter. The
resulting figure is the average daily balance for the quarter.

(2) The Secretary computes the special allowance
payable to a lender based upon the average daily balance
computed by the lender under paragraph (d)(1) of this
section.

(Authority: 20 U.S.C. 1078, 1082, 1087-1)

Sec. 682.304 Procedure for payment of interest benefits
and special allowance.

(a) General. (1) To receive payments of interest
benefits and special allowance, a lender must submit quar-
terly reports to the Secretary on a form provided or pre-
scribed by the Secretary.

(2) The Secretary reduces the amount of interest
benefits and special allowance payable to the lender by the
amount of origination fees the lender was authorized to
collect during the quarter under Sec. 682.202(c), whether or
not the lender actually collected that amount The Secretary
increases the amount of interest benefits and special allow-
arr payable to the !ander by the amount of origination fees
refunded to borrowers during the quarter under Sec.
682.202(0).

(3) The lender shall report, on the quarterly report
required by paragraph (aX1) of this section, the amount of
origination fees it was authorized to collect, and the amount
of those fees refunded to borrowers, during the quarter
covered by the report

(4) If a lender sells or otherwise transfers a loan within
the calendar quarter in which the loan is disbursed, either the
lender making the loan or the new holder may report the
amount of the origination fee to the Secretary. In either case,
the lender making the loan and any subsequent holder are
jointly and severally liable for payment of the origination fee
to the Secretary.

(b) Penalty interest (1)(i) If the Secretary does not pay
interest benefits or special allowance within 30 days after the
Secretary receives an accurate, timely, and complete re-
quest for payment from a lender, the Secretary pays the
lender penalty interest

(ii) The payment of interest benefits or special allow-
ance shall be deemed to occur, for purposes of this para-
graph, when the Secretary-

(A) Authorizes the Treasury Department to pay the
lender;

(B) Credits the payment due the lender against a debt
which the Secrery determines is owed the Secretary by the
lender; or
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(C) Authorizes the Treasury Department to pay the
amount due the lender to another Federal agency for credit
against a debt that the agency has determined is owed it by
the lender.

(2) Penalty interest is an amount that accrues daily on
interest benefits and special allowance due Do the lender. The
penalty interest is computed at the daily rate of the sum of-

(i) The interest rate applicable to the eligible loans on
which payment is requested; and

(ii) The special allowance rate on those loans com-
puted under Sec. 682.302(c) for the quarter for which pay-
ment is requested.

(3) The Secretary pays penalty interest from the laterof-

(i) The 31st day after the final day of the quarter
covered by the request for payment; or

(ii) The 31st day after the Secretary's receipt of an
accurate, timely, and complete request for payment from the
lender.

0) Penalty interest continues to accrue through the
day the Secretary pays the interest benefits and special
allowance at issue, in accordance with paragraph (b)(1)(ii) of
this section.

(5) A request for interest benefits and special elle*:
ance is considered timely only if it is received by the Secre-
tary within 90 days follovimg the end of the quarter to which
the request pertains.

(6) A request for interest benefits and spedal allow-
ance is not considered accurate if it requests payments to
which the lender is net entitled undersecs. 682.300-682.303,
or includes loans that the Secretary has drected the lender
in writing to exclude from the request

(Authority: 20 U.S.C. 1078, 1082, 1087-1)

(Reporting and recordkeeping requirements contained in
paragraph (a)(3) were approved by the Office of Manage-
ment and Budget under control number 1840-0538)

Subpart D-Guarantee Agency Programs

Source: 51 FR 40902, Nov. 10, 1986, unless otherwise
noted.

Sec. 682.400 Agreements betweena guarantee agency
and the Secretary.

(a) The Secretary enters into agreements with a
guarantee agency whose loan guaranteeprogram meets the
requirements of this subraii. The agreements enable the
guarantee agency to participate in the GSLP and the PLUS
Program and to receive the various payments and benefits
incident to that participation.

(b) There are five agreements:

(1) Basic program agreement In order to participate

in the GSLP and the PLUS Program a guarantee agency
must have a basic program agreement Under this agree-
ment-

(i) Borrowers whose GSLP loans are guaranteed may
qualify for interest benefits thatare paid to the lender on the
borrower's behalf;

(a) Lenders under the guarantee agency program
may receive special allowance payments from the Secretary,
and have death, disability, and bankruptcyclaims paid by the
Secretary through the guarantee agency; and

(iii) The guarantee agency may apply forthe primary
achinistrative cost allowance, and for the other agreements
described in this section.

(2) Federel advances for claimpayments agreement
A guarantee agency must havea Federal advances for ciaim
payments agreement to receive and use Federal advances
to pay default daims.

(3) Reinsurance agreement A guarantee agency
must have a reinsurance agreement to receive reimburse-
ment from the Secretary for at least 80percent of its losses
on default claims.

(4) Supplemental reinsurance agreement.A guaran-
tee agency must have a supplemental reinsurance agree-
ment to receive reimbursement from the Secretary for up to
100 percent of its losses on default claims.

(5) Secondary administrative cost allowance agree-
ment A guarantee agency must have a secondary adminis-
trative cost allowance agreement to receive that allowance.

(c) The Secretary's execution ofan agreement does
not indicate aoceptance of any currentor past standards or
procedures used by the agency.

(d) All of the agreements are subject to subsequent
changes in the Act or the regulations that apply to the GSLP
or the PLUS Program.

(Authority: 20 U.S.C. 1072, 1078-1, 1078-2, 1082, 1087,
1087-1)

Sec. 682.401 Basic program agreement

(a) In order to participate in the GSLPand the PLUS
Program, a guarantee agency must enter into a basic agree-
ment with the Secretary.

(b) In the basio agreement the guarantee agency
must agree to ensure Mat its loan guarantee program meets
the following requirements at all times:

(1) Aggregate loa.n limits. The aggregate guaranteed
unpaid principal amount for all GSLP and PLUS Program
loans made to a borrower may not exceed the amounts set
forth in Sec. 682.204 (b) and (d).

(2) Annual amounts. (i) The annual loan amount
authorized for an academic year must be at least $1,000, but
may not exceed the amounts set forth in Sec. 682.204 (a) and
(c).
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time student borroweror to a parent borrower on behalf of an
efigkole half-time student, the annual loan amount authorized
for an academic year must be at least $500.

(iii) A guarantee agency may make the loan amounts
authorized under paragraphs (b)(2)(i) and (ii) of this section
applicable for either-

(A) A period that does not exceed 12 months; or

(B) A period in which the student earns the amount of
credit in the students program of study required by the
students school as the amount necessary for the student to
advance in academic stancing as normally measured on an
academic year basis (for example, from freshman to sopho-
more) or, in the case of schools using clock hours, comple-
tion of at least 900 dock hours.

(iv) In no case may the amount of the loan exceed the
students estimated cost of attendance for the academic
period for which the loan is intended, less estimated finandal
assistance.

(3) Duration of borrower eligblity. (i) A student bor-
rowing under the GSLP or the PLUS Program, and a parent
borrowing on behalf of a student under the PLUS Program,
must be eligible to borrow for any year of the students study
at a participating school; and

(i) Loans must be available to or on behalf of any
student for at least six academic years of study or the
equivalent

(4) Borrower responsibilities. (I) The borrower shall
promptly notify the lender o f any change of name cr address.

(a) The borrower shall give to the lender, as part of the
loan appfication process-

(A) A statment, described in Sec. 682.203, that the
loan will be used for the cost of the students anendance;

(B) Information that provides a basis for determining
that the borrower is eligible for the loan;

(C) Information concerning the borrower's outstand-
ing GSLP and PLUS Program loans, and, if the borrower is
a parent, information on the outstancing GSLP and PLUS
Program loans made to or on behalf of the student;

(0) A statement of the sources and amount of other
financial assistance frcm Federal, State, institutional or other
scholarship, grant work, or loan programs, that the student
has received or expects to receive for the period of enroll-
ment for which the loan is intended;

(E) A statement from the student authorizing the
school to release information relevant to the students eligi-
bility to borrda or to have a parent borrow on the students
behalf (e.g., the students enrollment status, financial assist-
ance, and employment records); and

(F) Information from the school that provides a basis
for determining that the student qualifies as an eligible
student and the maximum amount that may be borrowed by
or on behalf of the student

(5) Loan clisbursement. The guarantee agency shall

require that a lender clisburse loan funds as required by Sec.
682.207.

(6) Insurance premiums. (i) The guarantee agency
may charge the lender an insurance premium on each loan.
The guarantee agency may use the proceeds of this charge
only to guarantee loans and to cover costs incurred by the
guarantee agency in the administration of its loan guarantee
program. The lender may deduct this charge from the bor-
rower's loan proceeds. The guarantee agency may not use
the proceeds of this charge to make incentive payments to
lenders or to increase yields to lenders.

(i1) The amount of the insurance premium may not
exceed one percent per year of the unpaid principal balance
of the loan, excluding interest or other charges the lender
may have added to the principal balance.

(iii) The lender shall refund to the bormwer, by a crack
against the borrower's loan balance, al or a part of the
insurance premium paid by the borrower on a GSLP loan
under the following circumstances:

(A) The premium, or the portion thereof attributable to
a portion of a multiply disbursed loan, must be refunded if the
loan check is returned uncashed to the lender.

(B) The premium must be refunded if the loan is repaid
in full, or the loan check has not been cashed within 120 days
of disbursement, or the loan proceeds disbursed by elec-
tronic funds transfer in accordance with Sec.
682.207(b)(1)(i)(B) have not been released from the re-
stricted account maintained by the school on or before that
date.

(C) If the insurance premium is charged for a period
extending beyond one year after the borrower's anticipated
graduation date, the insurance premium mus t be refunded to
the borrower in accordance with paragraph (b)(6)(iv) of this
section.

(iv) (A) If a borrower graduates or withdraws from
school before the anticipated graduation date, the amount of
any insurance premium on a GSLP loan attributable to the
repayment period must be recomputed to take into acimunt
the dedining principal balance of the loan. Any refund due
the borrower as a result of this computation must be treated
as a prepayment of the insurance premium for a later perird,
if a prernium win be required for that period, or as a repayment
of principal.

(B) If a borrower dela ults, the amount of any insurance
premium attributable to subsequent periods m ust be credited
first to accrued interest and then to the principal balance of
the loan.

(C) If a borrower prepays the entire unpaid balance of
the loan, the amount of any insurance premium attributable
to a period following the date of prepayment by two or more
years must be refunded to the borrower.

(v) The insurance premium for a PLUS Program loan
need not be refunded under any circumstances.

(7) Guarantee liability. The guarantee agency shall
guarantee at least 80 percent of the unpaid principal balance
of each loan guaranteed.
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(8) Guarantee agency administration. In the case of a
State loan guarantee program administered by a State
government, the program must be administered by a single
State agency, or by one or more private nonprofit institutions
or organizations under the supervision of a single State
agency. For this purpose, 'supervision includes, but is not
limited to, setting policies and procedures, and having full
responsibility for the operation of the program.

(9) Loan assignment. (i) The guarantee agency shall
allow a loan to be assigned only to-

(A) An eligible lender;

(B) The guarantee agency, in the case of a borrowers
default death, total and permanent disability, or filing of a
bankruptcy petition; or

(C) The Secretary.

(ii) For the purpose of this paragraph, 'assigned
means any kind of transfer of an interest in the loan, inducing
a pledge of such an interest as security.

(10) Standards and procedures. (i) The guarantee
agency shall establish, clisseminate to concerned parties,
and enforce standards and procedures for-

(A) Ensuring that all lenders in its program meet the
definition of 'eligible lender in section 435(g)(1) of the Act;

(B) School and lender participation in its program;

(C) Limitation, suspension, or termination of school
and lender participation;

(D) The exercise of due thligence by lenders in mak-
ing, servicing, and collecting loans; and

(E) The timely filing by lenders of default, death,
disability, and bankruptcy claims.

(ii) The guarantee agency shall ensure that its pro-
gram, and all participants in its program, at all times meet the
requirements of Subparts B, C, D and F of this part.

(11) The guarantee agency shall establish andfollow
a system and procedures for monitoring the enrollment
status of a student borrower that include, at a minimum-

(i) Transmitting a student status confirmation request
to the school for completion at least semi-annually; and

(5) Reporting to the current holder of the loan, within
60 days of receipt of the completed request from the school,
any change in the student's enrollment status that triggers-

(A) The commencement of the borrower's grace pe-
dod; or

(B) The commencement or resumption of the bor-
rower's immediate obligation to make scheduled payments.

(12) The guarantee agency shall submit,or require its
lenders to submit, upon the Secretary'srequest, information
the Secretary deems necessary for determining the amount
of interest benefits and special allowance payable on the
agency's guaranteed roans.

(13) The guarantee agency shall require lenders to
submit to the agency the information necessary for the
agency to complete the reports required by Sec. 682.414(b).

(c) (1) The guarantee agency shall ensure that it, or an
eligible lender described in section 435(g)(1)(D) of the Act,
serves as a lender of last resort in its State.

(2) The lender of last resort shall make a GSLP loan
to any eligible student who-

(A) Qualifies for interest benefits, pursuant to Sec.
682.301 for a loan amount of at least $200; and

(B) Has been otherwise unable after conscientious
efforts to obtain a loan from another eligible lender for the
same period of enrollment

(3) The guarantee agency, or an eligible lender de-
scribed in Sec. 435(g)(1)(D) of the Act, may make a loan
required by this paragraph through an agreement with an
eligible lender.

(d) (1) The guarantee agency shall submit to the
Secretary its application forms, promissory notes, and write-
off criteria and procedures. The agency shall not use these
materials until the Secretary approves them.

(2) The guarantee'agency shall promptly submitto the
Secretary its regulations, statements of procedures and
standards, and other materials that substantially affect the
operation of the agency's program whenever changes or
new materials are proposed. Except as provided in para-
graph (d)(1) of this section, the agency may use these
materials unless and until the Secretary &approves them.

(3) The guarantee agency shall ensure that all pro-
gram materials meet the requirements of Federal and State
law.

(Authority: 20 U.S.C. 1078, 1078-2, 1082)

(Reporting and recordkeeping requirements contained in
paragraph (b)(4) were approved by the Office of Manage-
ment and Budget under control number 1840-0538)

Sec.882A02Death, disability, snd bankruptcy payments.

(a) General. (1) References in this section to death
and disability claims relate only to loans made after Decem-
ber 14, 1968. If a borrower who receiveda loan covered by
a reinsurance agreement prior to December 15, 1968, dies
or becomes totally and permanently disabled, the Secretary
reimburses the guarantee agency under the provisions of
Sec. 682.404.

(2) If a PLUS Program loan was obtained by two
parents as co-makers and only one of the borrowers cies,
becomes totally and permanently ctisabled, or has his or her
loan obligation &charged in bankruptcy, the otherborrower
remains obligated to repay the loan.

(3) The Secretary does not pay a death, disability, or
bankruptcy claim if a default claim for the loan previously has
been &approved by the guarantee agency, or if the loan
would not qualify either for payment of a default claim or for
reinsurance payments.
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(b) Death. (1) If an incividual borrower dies, the
borrower's obligation to make any further payments of prin-
cipal and interest on the loan is cancelled.

(2) The lender may determine that a borrower has
died on the basis of a death certificate or other proof of death
that is acceptable under applicable State law. If a death
certificate or other acceptable proof of death is not available,
the borrower's obligation on the loan is cancelled only upon
a determination by the guarantee agency on the basis of
other evidence that the agency finds condusive.

(3) Once the lender has determined that the borrower
has died, the lender may not attempt to collect on the loan
from the borrowers estate or from any endorser.

(4) The lender shall return to the sender any payments
received from the estate or paid on behalf of the borrower
after the date 47! the borrowers death.

(c) Total and permanent disability. (1) If the lender
determines that an individual borrower is totally and perma-
nen* clisab led, the borrower's obligation to make any further
payments of principal and interest on the loan is cancelled.
A borrower is not considered totally and permanently cis-
abled on the basis of a condition that existed before he or she
appLed for the loan, unless the borrower's condition has
substantially deteriorated since he or she submitted the loan
application, so as to render the borrower totally and perma-
nently disabled.

(2) After being notified by the borrower or the bor-
rower's representative that the borrower claims to be totally
and permanently dsabled, the lender shall promptly request
that the borrower or the borrowers representative obtain a
certification from a physician who is a doctor of medicine or
osteopathy and legally authorized to practice, on a form
provided or approved by the Secretary, that the borrower is
tota'iy and permanentlythabled. The lender shall continue
collectim until it receives the certification or receives a letter
from a physician stating that the certification has been
requested and that additional time is needed to determine if
the borrower is totally and permanently thabled. After re-
ceiving the physician's certification or letter, the lender may
not attempt to collect from the borrower or any endorser.

(3) After receiving the physician's certification de-
scribed in paragraph (c)(2) of this section, the lender shall
return any payments that it received from or on behalf of the
borrower after the date the borrower or the borrowers
representative notified the lender of the borrowers claim
described in paragraph (c)(2) of this section.

(4) if the lender determines that a loan owed by a
borrower who claims to be totally and permanentlyclisabled
is not eligible for cancellation for that reason, or if the lender
has not received the physician's certification, described in
paragraph (c)(2) of this section, within 60 days of the receipt
of the physician's letter described in paragraph (c)(2) of this
section, the lender shall resume collection and shall be
deemed to have exercised forbearance of payment of both
principal and interest from the date the lender received the
physician's letter described in paragraph (c)(2) of this sec-
tion, and may capitalize, in accordance with Sec. 682.202(b),
any interest payments forborne.

(d) Bankruptcy. (1) If an individual borrowers repay-

merit obligation on a loan is discharged in banIguptcy, the
Secretary assumes the borrowers liability for unpaid princi-
pal and interest on the loan.

(2) The lender shall determine that a borrower has
filed a bankruptcy petition on the basis of a notice of the first
meeting of credtors received from the bankruptcy court

(3) Once a lender determines that a borrower has filed
a bankruptcy petition, the lender may not attempt to collect on
the loan, except as required by paragraph (d)(4)(ii) of this
section, and shall file a proof of claim with the bankruptcy
courtwithin 30 days after the lender receives notice of the first
meeting of creditors.

(4) (I) If the loan has not been in repayment for at least
five years (exclusive of any applicable suspension of the
repayment period) on the date the lender receives notice of
the first meeting of erectors, the lender shall hold the loan
and promptly inquire of the bankruptcy court whether a
petition to have the loan obligation declared &chargeable in
bankruptcy on grounds of undue hardship (hereinafter re-
ferred to as a 'hardship petition') has been tiled by the
borrower.

(ii) If the lenderdetermines, based on its inquby under
paragraph (d)(4)(i) of this section, that the borrower has not
filed a hardship petition, the lender shall continue to hold the
loan, and not attempt collection, until the bankruptcy action
is conduded. Thereafter, the lender shall treat the loan as if
the lender had exerdsed forbearance as to repayment of
principal and interest from the date of the borrower's filing of
the bankruptcy petition until the date the lender is notified that
the bankruptcy action is concluded.

(iii) The lender shall file a bankruptcy claim on the loan
with the guarantee agency, in accordance with paragraph (e)
of this section, if-

(A) The borrower has filed a petition for relief under
Chapter 13 of the Bankruptcy Code;

(B) The loan has been in repayment for more than five
years (exclusive of any applicable suspension of the repay-
ment period); or

(C) The loan has been in repayment for less than 5
years (exclusive of arty applicable suspension of the repay-
ment period) and the lender determines that the borrower
has filed a hardship petition.

(e) Claim procedures for a loan held by a lender-(1)
Documentation. A lender shall provide the guarantee agency
with the following documentation when filing a death, disabil-
ity, or bankruptcy daim:

(i) The original promissory note.

(ii) The loan application.

(iii) In the case of a death claim, those documents that
formed the basis for the determination of death.

(iv) In the case of a clisability claim, a copy of the
certifimtion of disability described in paragraph (c)(2) c: Jia
section.

(v) In the case of a bankruptcy claim-
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(A) Evidence that a bankruptcy petition has been filed,
written evidence of the lendes efforts to determine if the
borrower filed a hardship petition, an assignment to the
guarantee agency of the lenders proof of claim, and all
pertinent documents sent to or received from the bankruptcy
court by the lender; and

(B) A statement of any facts of which the lender is
aware that may form the basis for an objection or exception
to the &charge of the borrowers loan obligation in bank-
ruptcy, and all documents supporting those facts.

(2) Filing deadlines. As a condition for obtaining
payment, a lender shall comply with the following require-
ments for filing death, &ability, and bankruptcy claims:

(i) A lender must file a death or disability claim with the
guarantee agency within 60 days after the lenderdetermines
that a borrower has died or is totally and permanently
disabled, in accordance with the procedures in paragraphs
(b) and (c) of this section.

(ii) A lender must file a bankruptcy claim with the
guarantee agency-

(A) Within 30 days after the lender receives notice of
the first meeting of creditors in a borrowers bankruptcy
proceeding, if the loan has been in repayment for more than
5 years (exclusive of any applicable suspension of the
repayment period);

(B) Within 30 days after the lender determines that the
borrower has filed a hardship petition, if the loan has been in
repayment for less than 5 years (exclusive of any applicable
suspension of the repayment period); or

(C) Within 30 days after receiving notice of the first
meeting of creditors, if the borrower files a petition for relief
under Chapter 13 of the Bankruptcy Code.

(f) Payment of death, &ability, and bankruptcy claims
by the guarantee agency-(1) General. Afterdetermining that
a death, disability, or bankruptcy claim is valid, th e guarantee
agency shall pay the lender the amount of loss in accordance
with this paragraph.

(2) Amount of loss to be paid on a claim. (i) The
amount of loss to be paid on a death, disability, or bankruptcy
claim is equal to the unpaid balance of principal and interest
in accordance with paragraph (f)(3) of this section.

(ii) The unpaid balance of principal may include inter-
est capitalized in accordance with Sec. 682.202(b).

(3) Payment of interest. If the guarantee covers un-
paid interest, the payment of an approved claim covers the
unpaid interest that accrues during the following periods:

(i) During the period before the claim is filed, not to
exceed the period provided for in paragraph (e)(2) of this
section for filing the claim.

(ii) During a period not to exceed 30 days following the
return of the claim to the lender by the guarantee agency for
additional documentation necessary for the claim to be
approved by the guarantee agency.

(iii) During the period required by the guaranteeagency
to approve the claim and to authorize payment.

(g) Treatment of loans acquired by the guarantee
agency through the payment of bankruptcy claims to lend-
ers.(1) After payment of a bankruptcy claim to a lender, the
guarantee agency shall diligently contest the &charge of
the loan by the bankruptcy court Once the &chargeability
of the loan has been decided in a bankruptcy action, the
guarantee agency shall-

(i) Submit the bankruptcy claim to the Secretaty for
reimbursement, if the loan is discharged; or

(ii) Thud the loan as if forbearance had been exer-
cised as to repayment of principal and interest from the date
of filing of the bankruptcy petition until the date thecourt held
the loan to be non-dischargeable, if the court so held, and
either-

(A) Require the lender that filed the claim to repur-
chase the loan; or

(B) Permit another eligible lender to purchase the
loan.

(2) In the case of a claim submitted under paragraph
(g)(1)(i) of this section, the Secretary pays the guarantee
agency the amount of loss that the guarantee agency paid
the lender on the bankruptcy claim, plus interest that accrues
through the earlier of-

(I) The date the Secretary authorizes payment to the
guarantee agency; or

(ii) Sixty days after the date of discharge.

(h) Claim procedures for loans held by a guarantee
agency. (1) The Secretary pays a death, &ability, or bank-
ruptcy claim on a loan held by a guaranteeagency after the
agency has paid a default claim to the lender thereon only
under the following circumstances:

(i) The guarantee agency determines that the bor-
rower has died, became totally and permanently disabled
since applying for the loan, or had the loan obligation cis-
charged in bankruptcy, in accordance with the procedures
set forth in paragraphs (b) through (d) of this section. For
purposes of this paragraph, references to the lender in
paragraphs (b) through (d) of this section mean the guaran-
tee agency.

(ii)(A) In the case of a PLUS Program loan, when the
guarantee agency determines the borrower (or each of the
co-makers) has died, became totally and permanently dis-
abled since applying for the loan, or had the repayment
obligation discharged in bankruptcy, within 10 years of the
date the loan was made, exclusive of periods of deferment or
periods of forbearance granted by the lender that extended
the 10-year mc.ximum repayment period; or

(B) In the case of a GSLP loan, when the guarantee
agency determines the borrower has died, became totally
and permanently disabled since applying for the loan, or had
the loan discharged in bankruptcy, within 15 years of the date
the loan was made, exclusive of periods of deferment or
periods of forbearance granted by the lender that extended
the 15-year maximum repayment period;
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(iii) The guarantee agency has not written off the loan
as uncollectible in accordance with the procedures estab-
lished by the agency pursuant to Sec. 682.410(b)(4)(x); and

(iv) The guarantee agency has exercised due dili-
gence in the collection of the loan, in accordance with the
procedures established by the agency pursuant to Sec.
682.410(b)(4), until the borrower (or each of the co-makers)
died, became totally and permanently disabled, or had the
loan dscharged in bankruptcy.

(2)(i) The Secretary pays the guarantee agency a
percentage of the outstanding principal and interest that is
equal to the complement of the reinsurance percentage paid
on the loan. Interest includes interest that accrues during the
lesser of-

(A) The period from the date the guarantee agency
detemnes that the borrower (or each of the co-makers)
died, became totally and permanently disabled, or had the
loan dscharged in bankruptcy, until the Secretary authorizes
payment; or

(B) Sixty days.

(ii) in addition, the Secretary pays the guarantee
agency for any unpaid interest that the agency paid as pal
of the default claim and for which the agency was not
previously reimbursed by the Secretary.

(i) Payments. If the guarantee agency receives any
payments from or on behalf of the borrower on a loan on
which the Secretary previously paid a bankruptcy claim, the
guarantee agency shall remit 100 percent of these payments
to the Secretary.

(j) Suspension of repayment. For purposes of this
section, the term "applicable suspension of the repayment
period* means any period of time during which the lender did
not require the borrower to make payments (e.g., periods of
deferment or forbearance).

(Authority: 20 U.S.C. 1078-2, 1082, 1087)

(Reporting and recordkeeping requirements contained in
paragraph (e)(1) were approved by the Office of Manage-
ment and Budget under control number 1840-0538)

See. 682.403 Federal advances for claim payments.

(a) The Secretary makes an advance to a guarantee
agency that has a reinsurance agreement. The advance may
be used only to pay guarantee claims. The Secretary makes
art advance to-

(1) A State guarantee agency; or

(2) One or more private nonprofit guarantee agencies
in a State if, during a fiscal year-

(i) The State does not have a guarantee agency
program;

(ii) The Secretary consults the chief executive officer
of the State and finds it unlikely that the State will have a
program for that year; and

-

(iii) Each private nonprofit guarantee agency-

(A) Agrees to establish at least one office in the State
with sufficient staff to handle written aril telephone inquiries
from students, eligible lenders, and other persons in the
State;

(B) Agrees to encouragurnaximum commercial lender
participation within the State, and to conduct periodic visits to
at least the major lenders within the State;

(C) Agrees that the benefit of its loan guarantees will
not be denied to studsnts because of their choice of schools
or lack of need; and

(D) Certifies that it is not an eligible educational
institution, and that it does not have substantial affiliation with
any eligible educational institution.

(b) A guarantee agency must apply in order to receive
an initial advance.

(c)(1) An advance may be made to a new guarantee
agency for each of five consecutive calendar years. A new
agency is an agency that entered into a basic agreement on
or after October 12, 1976, or that was not actively canying on
a loan guarantee program on or before October 12, 1976.

(2) (i) A guarantee agency may request that the initial
advance be made on a specified date. The Secretary pays
subsequent advances on the same date of four succeeding
years that the initial advance was made.

(ii) An r iditional advance may be made to a private
nonprofit guarantee agency only if the agency continues to
qualify under paragraph (a) of this section.

(d) The Secretary makes an advance on terms and
conditions specified in a Federal advances for claim pay-
ments agreement between the Secretary and the guarantee
agency.

(e) In the case of a private nonprofit guarantee agency,
the "outstanding insurance obligation,* referred to in section
422(c)(4) of the Act, is determined separately for each State
for which the agency has received an advance under this
section.

(Authority: 20 U.S.C. 1072, 1082)

Sec. 682.404 Federal reinsurance agreement.

(a) (1) The Secretary may enter into a reinsurance
agreement with a guarantee agency that hab a basic pro-
gram agreement. Under a reinsurance agreement, the
Secretary reimburses the guarantee agency for 80 percent of
its losses on default claim payments to lenders. This agree-
ment is a prerequisite for the supplemental reinsurance
agreement, under which the Secretary reimburses the guar-
antee agency for up to 100 percent of those losses.

(2) For the purpose of this section and Sec. 682.405,
"losses" means-

(i) The amount of unpaid principal and accrued inter-
est the agency pays on a default claim filed by a lender on a
reinsured loan, minus payments made by, or on behalf of, the
bofrower after the lender's claim is paid and before the
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Secretary reimburses the agency; and

(ii) An amount, not to exceed the lesser of $100 or two
percent of the amount of unpaid principal the agency pays on
a default claim, expended by the agency for the administra-
tive costs of supplemental prectaim assistance for default
prevention as defined in section 428(c)(3) of the Act, to the
extent the agency has not been reimbursed for those costs
under paragraph (e)(2)(ii) of this section or Sec. 682.407.

(3) (i) Death and asability claims on loans made prior
to December 15, 1968, are covered by the reinsurance
agreement The guarantee agency is not required to attempt
to collect the loan from the borrower or the borrowersestate
after the borrower dies or becomes totally and permanently
disabled.

(ii) Death and disability claims on loans made after
December 14, 1968, are not covered by the reinsurance
agreement Bankruptcy claims also are not covered. The
Secretary's payments on these death, disability, and bank-
ruptcy claims are addressed in Sec. 682.402.

(4) A guarantee agency's loss on a loan that was
outstanding when a reinsuranceagreementwas executed is
covered by the reinsurance agreement only if the default on
the loan occurs after the effective date of the agreement

(b) In deciding whether to enter into or extend a
reinsurance agreement, or, if an agreement has been termi-
nated, whether to enter into a new agreement, theSecretary
considers the adequacy of-

(1) Efforts by the guarantee agency and the lenders to
which it provides guarantees to collect outstanding loans;

(2) Efforts by the guarantee agency to make GSLP
and PLUS Program loans available to all eligible borrowers;
an,'

(3) Other relevant aspects of the guarantee agoncy's
program operations.

(c) The reinsurance agreement contains terms and
conditions that the Secretary finds necessary to promote the
purposes of the GSLP and the PLUS Program and to protect
the United States from unreasonable risks of loss.

(d) A reinsurance agreement provides that payments
made to a guarantee agency by a borrower must first be
applied to the payment of all accrued interest, then to
repayment of principal, then to payment of the agency's
administrative costs of supplemental preclaims assistance
for default prevention, and then to payment of othercharges.

(e) (1) If a borrower makes payments on a loan after
the Secretary has paid a reinsurance claim on that loan, the
agency shall pay to the Secretary the Secretary's equitable
share of those payments.

(2) For the purpose of this section and Sec. 682.405,
"the Secretary's equitable share" means that portion of
borrower payments, attributable to principal, interest and
administrative costs of supplemental proclaims assistance
tor default prevention, which remains after the agency has
deducted-

(i) An amount equal to the complement of thereinsur-

ance percentage which was in effect when the reinsurance
payment was made by the Secretary; and

(ii) An amount, not exceeding 30 percent of borrower
payments, expended by the agency for the administrative
costs of collection of loans, the administrative costs of
proclaims assistance for default prevention, the administra-
tive costs of supplemental preclaims assistance for default
prevention, and the administrative costs of monitoring the
enrollment status of students and repayment status of bor-
rowers, to the extent the agency has not been reimbursed for
these costs under paragraph (a)(2) of this section or Sec.
682.407.
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(3)0) The terms 'administrative costs of collection of
loans,' 'administrative costs of proclaims assistance for de-
fault prevention," and 'administrative costs of supplemental
proclaims assistance for default prevention," as used in this
paragraph, are defined in section 428(0(6) of the Act The
term 'administrative costs of monitoring the enrollment status
of students and repayment status of borrowers,"as used in
this paragraph, has the same meaning as `administrative
costs of monitoring the enrollment and repaymentstatus of
students," as defined in section 428(c)(6) of the Act, except
that the reference to repayment status, in cases where the
borrower is a parent, refers to that of the parent borrower.

(ii) The term 'overhead costs" used in those defini-
tions includes space and utilities costs.

(4) Unless the Secretary approves otherwise, the
guarantee agency shall pay to the Secretary the Secretary's
equitable share of borrower payments within 60 days of its
receipt of the payments.

(5) If a guarantee agency, in determining the Secre-
tary's equitable share of borrower payments, includesas an
administrative cost a portion of the price of an asset it buys
and-

(i) If the agency subsequently sells that asset, the
agency shall promptly repay to the Secretary a percentage of
the sale proceeds equal to the percentage of the original
purchase price of the asset paid by the Secretary; or

(ii) If the agency subsequently converts the asset to a
use unrelated to its GSLP or PLUS loan guarantee program,
the agency shall promptly repay to the Secretary a percent-
age of the fair market value of the asset equal to the
percentage of the original purchase price of the asset paid by
the Secretary.

(Authority: 20 U.S.C. 1078, 1078-2, 1082)

Sec. 682.405 Supplemental Federal reinsurance.

(a) (1) The Secretary may enter into a supplemental
reinsurance agreement with a guarantee agency that has a
reinsurance agreement and that meets the requirements of
this section. Under a supplemental reinsurance agreement,
the Secretary reimburses the guarantee agency for up to 100
percent of its losses, with the following exceptions;

(i) When the total of reinsurance claims paid by the
Secretary to a guarantee agency during any fiscal year
reaches five percent of the amount of loans in repayment at
the end of the preceding fiscal year, the Secretary's reinsur-
ance payment on a default claim subsequently paid by the
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guarantee agency during that fiscal year equals 90 percent
of its losses.

(ii) When the total of reinsurance claims paid by the
Secretary to a guarantee agency during any fiscal year
reaches nine percent of the amount of loans in repayment at
the end of the prececing fiscal year, the Secretary's reinsur-
ance payment on a default claim subsequently paid by the
guarantee agency during that fiscal year is 80 percent of its
losses.

(2) For purposes of this paragraph, the total of reinsur-
ance claims paid by the Secretary to a guarantee agency
during any fiscal year does not include amounts paid on
claims by the guarantee agency-

(i) On loans considered in default under Sec.
682.412(f); or

(ii) Under a policy established by the agency that is
consistent with Sec. 682.509(a)(1).

(3) Notwithstanding paragraph (a)(1) of this section,
for a guarantee agency that entered into a basic program
agreement under section 428(b) of the Act after September
30, 1976, or was not actively carrying on a loan guarantee
program covered by a basic program agreement on October
1, 1976, the Secretary pays 100 percent of its losses under
a supplemental reinsurance agreement during five consecu-
tive fiscal years beginning with the first year of its operation.
The Secretary monitors programs of this type and, if an
agency does not prudently administer its program, the Sec-
retary may determine that it does not continue to qualify for
this exception.

(b) For purposes of this section-

(1) "Amount of loans in repayment" m ean s the original
principal amount of all loans guaranteed by the agency
minus-

(i) The original principal amount of loans on which-

(A) The borrower has not yet reached the repayment
period;

(B) Payment in full by the borrower has been made; or

(C) The borrower was in deferment status at the time
repayment was scheduled to begin, and remains in defer-
ment status; and

(ii) The amount paid by the agency for guarantee
claims on loans, exclusive of claims paid-

(A) On loans considered in default under Sec.
682.412(f); or

(B) Under a policy established by the agency that is
consistent with Sec. 682.50944(4

(2) "Losses" is defined in Sec. 682.404(a).

(3) "The Secretary's equitable share" is defined in
Sec. 682.404(e).

(c) (1) If a guarantee agency enters into a supplemen-
tal reinsurance agreement for both the GSLP and the PLUS

Program, the agency must include its loans under both
Programs in calculating the Secretary's reinsurance pay-
ment percentage and the amount of loans in repayment.

(2) If a guarantee agency that has a reinsurance
agreement for PLUS loans and GSLP loans under Sec.
682.404 enters into a supplemental reinsurance agreement
for one, but not both, of the programs, the guarantee agency
must maintain separate records for each program sufficient
to enable the Secretary to determine-

(i) The reinsurance percentage payable by the Secre-
tary on reinsurance claims filed by the agency under each
program; and

(ii) The Secretary's equitable share of borrower pay-
ments, as defined in Sec. 682.404(e), received after pay-
ment by the Secretary of reinsurance claims under each
program.

(d)(1) The supplemental reinsurance agreement re-
quires that-

(i) The agency shall ensure that the program require-
ments of paragraph (e) of this section are continuously met;

(ii) An agreement may be renewed only if the agency's
program complies with all the terms of the agreement and all
pertinent provisions of the Act and applicable regulations;
and

(iii) Before the Secretary pays a supplemental reinsur-
ance claim, the guarantee agency must submit to the Secre-
tary the quarterly report required by the Secretary for the
previous quarter encEng September 30, containing complote
and accurate data, in order for the Secretary to calculate the
amount of loans in repayment at the end of the preceding
fiscal year.

(2) A supplemental reinsurance agreement may
contain other requirements that the Secretary finds neces-
sary.

(e)(1) GSLP loan maximums. (i) The maximum an-
nual amount of a GSLP loan that a guarantee agency
guarantees for an eligible student who is carrying at least a
half-time workload for an academic year or its equivalent
must be the maximum loan amount specified in Sec.
682.204(a).

(ii) The maximum aggregate unpaid principal amount
of GSLP loans that a guarantee agency guarantees for an
eligible student must be the maximum amounts specified in
Sec. 682.204(b).

(2) PLUS Program loan maximums. (i) The maximum
annual amount, attributable to one or more PLUS Program
loans, that the agency guarantees for or on behalf of an
eligible student who is carrying at least a half-time workload
for an academic year or its equivalent, must be-

(A) The maximum loan amounts specified in Sec.
682.204(c) (1) and (2); and

(B) At least $2,500 but not more than $3,000, in the
case of a parent borrower on behalf of each eligible student.

(ii) The maximum aggregate unpaid principal, attribut-
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able to PLUS Program loans, that the agency guarantees for
or on behalf of an eligible student must be-

(A) The amounts specified in Sec. 682.204(d) (1) and
(2); and

(B) At least $12,500 but not more than $15,000, in the
case of a parent borrower on behalf of each eligible student

(3) Guarantee liability. The guarantee agency shall
guarantee 100 percent of the unpaid principal of each loan
g uaranteed.

(4) School eligibility. Except in the case of correspon-
dence schools, a guarantee agency's eligibility criteria forthe
participation of schools in its program may not be more
stringent than those for the FISLP and the Federal PLUS
program. However, the agency may excludes school from its
program if-

(i) The school's eligibility is limited, suspended, or
terminated by the Secretary under 34 CFR Part 668,or by the
agency under standards and procedures approved by the
Secretary; or

(ii) There is a State constitutional prohibition affecting
the school's eligibility.

(5) School lender provisions. (i) The agency shall
provide that a school may be a lender in its program under
reasonable criteria unless-

(A) The school's lencing eligibility has been limited,
suspended, or terminated by the Secretary under Sec.
682.608 or Subpart G of this part, or by the agency under
standards and procedures approved by the Secretary; or

(B) There is a State constitutional prohibition affecting
the school's fencing eligibility.

(ii) The agency may not guarantee a loan made by a
school lender that is not located in the geographic area that
the agency serves.

(6) Out-of-State schools. The agency shall guarantee
GSLP or PLUS loans for eligible borrowers who are legal
residents of the State where the agency operates, but who
attend participating schools out of the State, or, in the case
of parent borrowers, are legal residents of the State where
the agency operates, but are borrowingon behalf of students
attending participating schools out of the State. In guarantee-
ing these loans, the agency must not imposeany restrictions
not applicable to borrowers who are legal residents of the
State attending in-State schools, or to parent borrowers who
are legal residents of the State and are borrowing for stu-
dents attencing in-State schools.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1082)

Sec. 682.406 Conditions of reinsurance coverage.

(a) The Secretary makes a reinsurance paymenton a
loan to a guarantee agency only if-

(1) The lender exercised due diligence in making,
disbursing and servicing the loan, as prescribed by rules of
the agency;

(2)(i) The loan check was cashed within 120days after
disbursement; or

(ii) The loan proceeds disbursed by electronic funds
transfer in accordance with Sec. 682.207(b)(1)(ii)(B) have
not been released from the restricted account maintained by
the school on or before that date.

(3) The lender exercised due cfiligence in collecting
the loan through collection efforts meeting the requirements
of Sec. 682.411;

(4) The loan was in default before the agency paida
default claim filed thereon;

(5) The lender filed a default claim thereon with the
guarantee agency within 90 day; of default;

(6) The lender satisfied all concitions of guarantee
coverage set by the agency unless the agency reinstated
guarantee coverage on the loan, following the lender's failure
to satisfy such a condition, pursuant to policies and proce-
dures established by the agency;

(7) The agency paid a default claim filed by the lender
thereon with the agency within 90 days of the date the lender
filed the claim;

(8) The agency submitted a request for the payment
no earlier than 90 days following default, on a form required
by the Secretary; and

(9) The agency and lender complied with all other
Federal requirements with respect to the ionn.

(b) Notwithstanding paragraph (a) of this section, the
Secretary may waive his right to refuse to make a reinsur-
ance payment when, In the Secretary's judgment, the best
interests of the United States so require.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1082)

Sec. 682.407 Administrative cost allowances for
guarantee agencies.

(a)(1) The Secretary pays to a guarantee agency
having a basic program agreement a primary administrative
cost allowance and, to an agency having a reinsurance
agreement, a secondary administrative cost allowance.

(2) Payments of allowances under this section to a
guarantee agency for any fiscal year, for each administrative
cost allowance, equal one-half of one percent of the total
principal amount of loans guaranteed by the agency during
that fiscal year.

(b)(1) The guarantee agency must submit an applica-
tion for each allowance to the Secretary by January 1 of the
fiscal year for which ft is requesting the allowance.

(2) In addition to other information and assurances
that the Secretary may reasonably require, the application
must contain-

(i) Information showing the agency's ability to vilect
loans and provide preclaim assistance to its lenders, includ-
ing descriptions of staff size and activities in these areas;

27)9

10-29



(1) An estimate of the casts that will be eligible for
payments under this section;

(iii) Assurances that sufficient administrative and fis-
cal procedures, including an independent au cit, conducted in
accordance with Sec. 682.410(b)(1), will be used to ensure
that administrative cost allowances are used in accordance
with the provisions of this section;

(iv) A report of the most recent audit, conducted in
accordance with Sec. 682.410(b)(1), submitted in a format
satisfactory to the Secretary;

(v) Assurances that the guarantee agency will fumish
any further information, inducing estimates, that the Secre-
tary may reasonably require to carry outthe provisions of this
section;

(vi) For the primary allowance only, an estimate of the
total amount of new loan volume expected to be guaranteed
during the fiscal year; and

(WI) For the secondary allowance only, assurances
that the agency's program-

(A) Meets and will continue to meet all the require-
ments contained in Sec. 682.405(e) for a supplemental
reinsurance agreement;

(8) Guarantees GSLP or PLUS loans for eligible
students who are not legal residents of the State where the
agency operates, but who attend participating schools in the
State, other than correspondence schools, without imposing
any restrictions not imposed on legal residents of the State
who attend schools in the State other than correspondence
schools, and

(C) Guarantees PLUS loans to parent borrowers who
are not legal residents of the State where the agency oper-
ates, butwho are borrowing for students attending participat-
ing schools in the State, other than correspondence schools,
without imposing any restrictions not imposed on residents of
the State who borrow for students attending schools in the
State, other than correspondence schools,

(4) The Secretary's payment of the secondary allow-
ance establishes an agreement between the Secretary and
the guarantee agency with respect to the assurances con-
tained in the application,

(c)(1) A guarantee agency may use the administrative
cost allowances only to met:: administrative costs related to
the GSLP and the PLUS Program.

(2) A guarantee agency may not use the administra-
tive cost allowances to meet costs-

(i) Taken into account by the agency under the for-
mula for determining the *Secretarys equitable share" of
borrower pcyments made after the Secretary has paid rein-
surance claims to the agency under Sec. 682.404(e); or

(ii) For which the agency has been, or will be, reim-
bursed from a sou rce other than the paymentprovided by this
section.

(3) If a guarantee agency uses the allowances paid
under this section to pay for a portion of the price of an asset

it buys and-

(i) If the agency subsequently sells that asset, the
agency shall prom pdy repay to the Secretary a percentage of
the sale proceeds equal to the percentage of the original
purchase price of the asset paid for with the allowances; or

(I) If the agency subsequently converts the asset to a
use unrelated to its GSLP or PLUS loan guarantee program,
the agency shall promptly repay to the Secretary a percent-
age of the fair market value of the asset equal to the
percentage of the original purchase price of the asset paid for
with the allowances.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1082)

(Reporting and recordkeeping requirements contained in
paragraph (b)(2) were approved by the Office of Manage-
ment and Bulget under control number 1840-0538)

Sec. 682.408 GSLP loan disbursement through a
guarantee agency escrow agent.

(a) General. (1) A guarantee agency may act as an
escrow agent for the purpose of receiving GSLP loan pro-
ceeds cfsbursed by an eligible lender, other than a school or
State lender, and transmitting those proceeds to borrowers,
If the lender and guarantee agency have entered into an
agreement for this purpose.

(2) In its capacity as escrow agent, the guarantee
agency may-

(i) Commingle the proceeds of the GSLP loans paid to
it pursuant to an escrow agreement;

(ii) Invest the GSLP loan proceeds only in obligations
of the Federal Government or obligations that aro insured or
guaranteed by the Federal Government; and

(iii) Retain for its own use interest or other earnings on
those investments.

(b) Disbursement by the lender. Subject to Sec.
682.207(b)(1)(iii), the lender may disburse the loan proceeds
to the escrow agent using any method agreed to by the
escrow agent and the lender.

(c) Transmittal of loan proceeds to a school by the
escrow agent. The escrow agent shall transmit loan pro-
ceeds received from a lender under this section to the school
in accordance with the requirements of Sec. 682.207(b)(1)
(ii) and (iv) no later than 30 days after receipt of the funds from
the lender.

(d) Return of untransmitted proceeds. The escrow
agent shall return any untransmitted proceeds of a loan to the
lender within 15 working days after learning that the student
has not enrolled, or has ceased to be enrolled, on at least a
half-time basis for the period of enrollment for which the loan
was intended.

(Authority: 20 U.S.C. 1078, 1082)

Sec. 682.409 Mandatory assignment by guarantee
agencies of defaulted loans to the Secretary.

(a) When the Secretary determines that such action is



necessary to protect the Federal fiscal interest, the Secretary
may direct a guarantee agency to assign to the Secretary for
collection a defaulted loan on which the Secretary has made
a payment under Sec. 682.404 or Sec. 682.405. In making
this determination, the Secretary considers all relevant infor-
mation available to the Secretary, including any information
and documentation submitted by the guarantee agency.

(b)(1) When a guarantee agency assigns a defaulted
loan to the Secretary under this section, the agency releases
all rights and title to that loan. The Secretary does not pay the
guarantee agency any compensation for a loan assigned
under this section.

(2) The agency does not share in any amounts re-
ceived by the Secretary on a loan assigned under this
section, regardless of the reinsurance percentage paid on
the loan or the agency's previous collection costs.

(c)(1) A guarantee agency shall asslgn a loan to the
Secretary under this section at such time, in such a manner,
and with such documentation as the Secretary may require.

(2) The documents that the assignor agency shall
submit with a loan include, but are not limited to-

(i) The loan application;

(ii) The promissory note; and

(iii) The payment and collection histories for the loan.

(3) The guarantee agency shall execute an assign-
ment to the United States of America of all right, title, and
interest in the promissory note evidencing a loan assigned
under this section.

(d) Assignment of a loan does not affect calculation of
any default rate under this part. However, the Secretary
accowts, in caiculations of relevant default rates, for any
caler.ions achieved by the Secretary on loans assigned by
an agency.

(Authority: 20 U.S.C. 1078, 1078-2, 1082)

(Reporting and recordkeeping requirements contained in
paragraph (c) were approved by the Office of Management
and Budget under control number 1840-0538)

Sec. 682.410 Fiscal, administrative, and enforcement
requirements.

(a) Fiscal requirements. A guarantee agency shall
establish, at a minimum, the following fiscal procedures:

(1) The guarantee agency shall establish and main-
tain a reserve fund to which the guarantee agency shall
credit-

(i) Federal advances obtained under, and matching
funds required by, section 422(a) of the Act;

(ii) Funds appropriated by a State for the agency's
loan guarantee program;

(iii) Federal advances obtained under Sec. 682.403;

(iv) Funds received by the guarantee agency as loan

insurance premiums;

(v) Administrative cost allowances received by the
guarantee agency under Sec. 682.407;

(vi) Funds received by the guarantee agency for the
agency's loan guarantee program from gift, grant, or other
sources;

(vii) Funds collected on defaulted loans;

(viii) Death, disability, bankruptcy, and reinsurance
payments received from the Secretary; and

(ix) Funds earned from investments under paragraph
(a)(5) of this section.

(2) Except as provided in paragraphs (a)(3) and (a)(4)
of this section, a guarantee agency may use the assets of the
reserve fund established under paragraph (a)(1) of this
section only to-

(i) Guarantee loans under the guarantee agency's
loan guarantee program;

(ii) Pay default claims;

(iii) Pay death, disability, snd bankruptcy claims;

(iv) Refund overpayments of insurance premiums;

(v) Pay to the Secretary the Secretary's equitable
share of borrower payments; and

(vij Repay advances made fly the Secretary.

(3) Except as provided in paragraph (a)(4) f this
section, a guarantee agency may also use loan insurance
premium s, administrative oast allowances, interest Or invest-
ment earnings, and funds desaibed in paragraph (a)(1)(vi) of
this section for payments necessary for the proper admini-
stration of the guarantee agency's loan guarantt. I program.

(4)(i) The guarantee agency may use the amount of
Federal advances identified in paragraph (a)(1)(iii) of this
section, and interest or other earnings on those edvances,
only to pay default claims.

(if; The guarantee agency shali account separately for
the funds described in paragraph (a)(4)(i) of this section.

(5) The guarantee agency may invest the assets of the
reserve fund described in paragraph (a)(1) of this section
only in low-risk securities, such as obligations issued or
guaranteed by the United States or a State, and shall
exercise the level of care in that investment required of a
fiduciary charged with the duty of investing the money of
others.

(6) If the guarantee agency uses loan insurance
promiums or funds earned from investments under para-
graph (a)(5) of this section to buy an asset and-

(i) If the agency subsequently sells that asset, the
agency shall promptly deposit into the reserve fund de-
saibed in paragraph (a)(1) of this section a percentage of the
sale proceeds equal to the percentage of the original pur-
chase price of the asset paid with the insurance premiums
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and investment earnings; or

(ii) lithe agency subsequently converts the asset to a
use unrelated to its GSLP or PLUS loan guarantee program,
the agency shall promptly deposit into the reserve fund
described in paragraph (a)(1) of this section a percentage of
the fair market value of the asset equal to the percentage of
the original purchase pdce paid with the insurance premiums
or investment earnings.

(b) Administrative requirements. A guarantee agency
shall establish, at a minimum, the following administrative
procedures:

(1) The guarantee agency shall arrange for an inde-
pendeist biennial financial and compliance twit of the
agency's guaranteed loan program that meets each of the
following requirements:

(i) The audit must examine the agencys compliance
with the Act, applicable regulations, and agreements entered
into under this part.

(ii) The auk must examine the agency's financial
management of its loan guarantee program.

(iii) The emit must be conducted in 'Iccordance with
the general standards and the standards tor financial and
compliance audits of the United States General Accounting
Office's (GAO) Standards for Audit of Governmental Organi-
zations, Programs, Activities and Functions. Procedures for
audits are contained in audit guides developed by, and
available from, the Office of the Inspector General of the
Department These audit guides do not impose any require-
ments beyond these imposed under applicable statutes and
regulations, and GAO's Standards.

(iv) The audt must be conducted not less frequently
then once every two years, end must be submitted to the
Secretary within six months of the end of the audit period. The
first audit must cover the agency's activities for a period
beginning no later than the effective date of this requirement
Each subsequent audit must cover the agency's activities for
a period beginning no later than the end of the period covered
by the prececilng audit

(v) With regard to a guarantee agency that is an
agency of a State government an audit conducted in accor-
dance with 31 U.S.C. 7502 satisfies the requirements of this
paragraph for the period covered by the writ

(2) The guarantee agency shall charge interest on the
amountfor which the Secretary has paid a reinsurance claim
to the guarantee agency, at a rate that is the greater of-

(i) The rate established by the terms of the original
promissory note; or

(ii) The rate provided for by State law.

(3) The guarantee agency shall promptly report to all
national credit bureaus-

(i) The date ot default;

(ii) Information concerning collection of the loan, in-
cluding the repayment status of the loan; and

(iii) The date the loan is fully repaid by or on behalf of
the borrower or cilscharged by reason of the borrower's
death, bankruptcy or total e.nd permanent cilsability.

(4)(i) The guarantee agency shall engage in at least
the collection efforts described in paragraphs (b)(4) (iii)
through (ix) of this section on a loan on which it pays a default
claim filed by a lender.

(1)(A) The periods of time set forth in paragraphs
(b)(4) (iii) through (vii) of this section refer to the number of
days that elapse from the date the agency pays a default
claim on a loan or, in the case of a borrower whom the agency
locates through the use of skip tracing under paragraph
(b)(4)(xii) of this section, the number of days that elapse from
the d a the agency obtains the bormver's correct address.
References to the torrower9nclude all endorsers on a loan.

(B) Upon receipt of a payment from a borrower, the
agency is not required to follow the specific coileclion efforts
described in paragraphs (bX4) (ill) through (vii), but. shall
diligently attempt to collect the loan for 60 days following
receipt of the payment If no subsequent payments are
received during the 60-day period, the agency shall resume
its use of the collection efforts described in this paragraph
(b)(4), treating the first day after the end of the 60-day period
as the first day of the period described in paragraph (bX4)(iv)
of this section.

(iii) One-45 days: During this period, the agency
shall-

(A) Send a written notice to the borrower stating that
the agency has paid a default claim filed by the lender on the
loan, and has taken assignment of the loan. In adcition, the
notice must forcefuliy demand that the borrower immediately
commence repayment of the loan, and must inform the
borrower that the agency will report the default to all national
crecft bureaus, thereby damaging the borrower's crecilt rat-
ing, may institute a civil suit against the borrower to compel
repayment of the loan, and may refer the debt to the Depart-
ment for colleclion by offset against Federal income tax
refunds due the borrower; and

(B) Diligently attempt to contact the borrower by
telephone to demand repayment of the loan.

(iv) Forty-six-90 days: During this period the agency
shall-

(A) Diligently attempt to contact the borrower by
telephone to demand repayment of the loan; and

(B) Send a written notice to the borrower demanding
that the borrower immeciately commence repayment of the
loan, and irforming the borrower thcit the default has been
repotted to a ere& bureau and that the borrower's credit
rating has thereby been damaged.

ry) Ninety-one-135 days: During this period, the
agency shall-

(A) Diligently attempt te contact the borrower by
telephone to demand nil iyment of the loan; and

(B) Send one adcillional collection letter at least as
forceful as the notice described in paragraph (b)(4)(iii)(A) of
this section.
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(vi) One hundred thirty-six-180 days: During this pe-
riod, the agency shall send a written notice to the borrower
forcefully demanding repayment in full on the loan, and
inclicating that it is the final notice the borrower will receive
before the agency may institute a civil suit to compel repay-
ment of the loan;

(vii) One hundred eighty-one-225 days: During this
period, but not sooner than 30 days after sending the notice
described in paragraph (b)(4)(vi) of this section, the agency
shall institute a civil suit against the borrower forrepayment
of the loan, uniess the agency determines, and documents in
the borrower's file, that-

(A) The cost of litigation would exceed the likely
recovery if litigation were commenced; or

(B) The borrower does not have the means to satisfy
a judgment on the debt, or a substantial portion thereof.

(viii)(A) If the agency does not institute c civil suit
against the borrower for repayment of the loan as a result of
a determination made pursuant to paragraph (b)(4)(va)(B) of
this section, the agency shall conduct (Urgent semi-annual
inquiries to determine if the borrower has since acquired the
means to satisfy a judgment on the debt, or a substantial
portion thereof.

(B) If the agency determines that the borrower has
acquired the means to ae6Sfy a judgment on the debt, or a
substantial portion thereof, and that the cost of litigation
would not exceed the likely recovery if litigation were com-
menced, then if subsequent collection efforts are not suc-
cessful, the agency shall, no later than 60 days after the
determination, institute a civli suit against the borrower for
repayment of the loan.

(C) Determinations made pursuant to this paragraph
must be documented in the borrowers file.

(ix)(A) The agency shall diligently attempt to enforce
a judgment obtained against a borrower respecting a loan. IL
after doing so, the agency is unable to obtain full satisfaction
of the judgment because the borrower lacks the means to
pay, the agency shall conduct diligent semi-annual inquiries
to determine if the borrower has since acquired the means to
satisfy the remainder of the judgment

(B) If the agency determines that the borrower has
acquired the means to satisfy the remainder of the judgment
the agency shall, not later that 60 days thereafter, notify the
borrower in writing of its intention to resume enforcement
efforts on the judgment unless the borrower makes payment
in full on all outstancing amounts.

(C) If the borrower does not make payment in full
within 30 days of the date the agency sends the notice
described in the preceding paragraph, the agency shall,
within 30 days thereafter, institute civil proceecfings to en-
force the remainder of the judgment.

(x) The agency may discontinue conducting the semi-
annual inquiries concerning a borrower's means required by
paragraphs (b)(4) (viii) and (ix) of this section only in accor-
dance with write-off criteria and procedures approved by the
Secretary.

(xi) Not with stancing paragraphs (b)(4) (vii) through
(x), the agency shall file a civil suit against the borrower for
repayment of the loan, or to enforce a judgment obtained
thereon, prior to the date on which the applicable statute of
limitations elapses unless the agency-

(A) Determines, and documents in the borrower's file,
that the cost of litigation would exceed the likely recovery if
litigation were commenced; or

(B) Has previously written off the debt in accordance
with write-off criteria and procedures approved by the Secre-
tary.

(xii) Not later than 10 days after its receipt of informa-
tion indicating that it does not know the borrower's current
address, or the 60th day after its payment of a default claim
on a loan, whichever is later, the agency shall age*
attempt to locate the borrower through the use of onward:4e
skip-tracing techniques, including, but not limited to, any
skip-tracing assistance available from the Internal Revenue
Service, =tit bureaus, and State motor vehicle depart-
ments.

(c) Enforcement requirements. A guarantee agency
shall take such measures, and establish such controls, as
are mouser/ to ensure its vigorous enforcement of all
Federal, State, and guarantee agency requirements sppli-
cable to its loan guarantee program, including, ata minirnum,
the following:

(1) Conducting comprehensive biennial on-site pro-
gram reviews of at least-

() Each participating lender whose loan volume guar-
anteed by the agency in the prececing year-

(A) Equaled or exceeded two percent of the total dell
loans guaranteed in that year by the agency; or

(B) Was one of the ten largest among lenders whose
loans were guaranteed in that year by the agency;

(ii) Each participating school whose students received,
or benefitted from, loans guaranteed by the agency in the
preceding year, the total amount of which-

(A) Equaled or exceeded two percent of the total of all
loans guaranteed in the preceding year by the agency; or

(B) Was one of the ten largest among schools whose
students received or benefitted from loans guaranteed in that
year by the agency and,

(iii) Each participating school located in a State for
which the guarantee agency is the principal guaranteeagency
that has a fiscal year default rate, as defined in 34 CFR
668.15, for either of the two immed.ately preceding fiscal
years, as defined in Sec. 668.15, that exceeds 20 percent,
unless the school is under a mandate from the Secretary
under 34 CFR 668.15 to take specific default reduction
measures, or if the total dollar amount of loans entering
repayment in each fiscal year on which the default rate over
20 percent is based does not exceed $100,000.

(2) Seeking prompt repayment of all funds found in
those reviews to have been improperly retained by the
participants, and monitoring the implementation by partici-
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pants of corrective actions required by the agency as a result
of those reviews.

(3) Adopting procedures for identifying fraudulent
loan appfications.

(4) Undertaking, or arranging with State or local lay
enforcement agencies for, the prompt and thorough investi-
gation of all allegations and indrations of aiminal or other
programmatic misconduct, including %notations of Federal
law or regulations, by its program participants.

(5) Promptly reporting all of the allegations and indica-
tions having a substantial basis in fact, and the scope,
progress, and results of the agencys investigations thereof,
to the Secretary.

(6) Referring appropriate cases to State or local
authorities for criminal prosecution or civil litigation.

(7) Cooperating with all prrinram reviews, investiga-
tions, and audts conducted by the .aetary relating to the
agency's loan guarantee program.

(Authority: 20 U.S.C. 1078, 1078-1, 1082, 1094, 1097)

Sec. 682.411 Due diligence by lenders In the collection of
guarantee agency loans.

(a) In the event of definquency on a loan guaranteed
by a guarantee agency, the lender Lhall engage in at least the
collection efforts described in paragvaphs (c) through (h) of
this section.

(b) For purposes of this section, delinquency on a loan
begins on the first day after the due date of the first missed
payment not later made, or 30 days after the day the lender
&covers that the borrower has entered the rapayment
period, whichever is later. If a payment is made late, the first
day of delinquency is the day after the due date of the nen:
missed payment not later made.

(c) One-30 days delinquent During this period, the
lender ahall send at least two written notices or collection
letters to the borrower informing the borrower of the delin-
quency and urging the borrower to make payments sufficient
to aminate the delinquency.

(d) Thirty-one-60 days delinquent During this period,
the lender shall make dligent efforts to contact the borrower
by telephone. lithe lender is unable, despite those efforts, to
reach the borrower by telephone, the lender shall send at
least two forceful collection letters to the borrower urging the
borrower to cure the delinquency. The letters shall alsowarn
the borrower that, if the delinquency is not cured, the lender
will assign the loan to the guarantee agency, which in tum will
report the default a a credt bureau, thereby damaging the
borrower's credit rating, and may bring suit against the
borrower to compel repayment of the loan.

(e) Sixty-one-150 days delinquent: During each thirty-
day period comprising this period, the lender shall again
make dligent efforts to contact the borrower by telephone.
During each thirty-day period, if the lender is unable, despite
those efforts, to reach the borrower by telephone, the lender
shall send at least one more collection letter no less forceful
than those described in paragraph (d) of this section.

(f) One hundred ifty-one--180 days delinquent: Dur-
ing this period, the lender shall send a final demand letter to
the borrower, unless the borrower's address is unknown, re-
quiring repayment of the loan in full and notifying the bor-
rower that a default will be repotted to all national credit
bureaus. The lender shall allow the botrower at least 30 days
to respond to the final demand letter and to meat payments
sufficient to bring the loan out of default bofore filing a default
claim on the loan or reporting that default to a credit bureau.

(g) Within 10 days of its receipt of information indicat-
ing it does not know the borrowers current address, the
lender shall ciligently attempt to locate the borrower, through
the use of normal commercial skip-tracing techniques. These
efforts shall include, but not be limited to, contacting the
endorser, relatives, references, and any other inctividuals
and entities identified in the borrower's loan file.

(h) If the agency that guaranteed the loan offers
proclaims assistance, the lender shall request that assis-
tance within 10 days of the date that assistance is first
available from the agency, and shall, not later than 30 days
after sending that request unless the loan has been brought
current prior to that thirtieth day, notify the school for atten-
dance atwhich the loan was made of the request by providng
the school with a copy of that request, or by other means.

[NOTE PER JUNE 5, 1989 FEDERAL REGISTER:
Section 682.411 (h) appfies only to a loan for whicha request
for proclaims assistance is made on or afWr December 4,
1989. Atso, if a lender holds more than one loan made to a
specific borrower, and those loans were acquired by the
lender prior to that date, the requirements of 682.411(h) are
satisfied as to all of those requirements as to at leastone of
those loans.)

(Authority: 20 U.S.C. 1078, 1078-1, 1082, 1087-1)

(Approved by the Office of Management and Budget under
control number 1840-0538)

Sec. 682.412 Consequences of the failure of a borrower
or student to establish eligibility.

(a) lbe lender shall immediately se :xi a final demand
letter to the borrower, as required by Sec. 682.411(g), when
it teams that the borrower or, if applicable, the student on
whose behalf a parent has borrowed-

(1) Did not qualify for all or a portion of a loan made
under this part; or

(2) Has received a GSLP loan subject to payment of
Federal interest benefits as provided under Sec. 682.301,
but is in fact ineligible for some or all of those interest benefits.

(b) The lender shall neither bill the Secretary nor oe
entitled to interest benefits on a loan after it learns that one
of the conditions deraibed in paragraph (a) of this section
exists with respect to the loan.

(c) In the final demand letter, transmitted under para-
graph (a) of this section, the lender shall demand that, within
30 days, the borrower repay in full the principal amount of the
ineligible portion of the loan, accrued interest thereon, and all
interest benefits paid by the Socretary thereon.
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paragraph (c) of this section within the 30-day period, the
lender shall, on its next quarterly inamest billing submitted
under Sec. 682.304, refund to the Secretary the interest
benefits repaid by the borrower, and all other interest benefits
previously billed to the Secretary on the ineligible portion of
the loan.

(e) if the borrower repays to the lender the principal
amount of the ineligible portion of the loan, the lender shall
treat that payment as a prepayment on the loan.

(f) If a borrower fails to comply with the terms of a final
demand letter described in paragraph (a) of this secton, the
loan shall be considered in default The lender shall, on its
nextquarteriy interest request submitted underSec.682.304,
refund the interest paid on the ineligible portion of the loan by
the Secretary, and the lender shall file a default daim thereon
with the guarantee agency for the entire unpaid balance of
principal and accrued unpaid Interest within the time speci-
fied in Sec. 682.406(a)(4).

(Authority: 20 U.S.C. 1077, 1078, 1078-2, 1082)

(Reporting and recordkeeping requirements contained in
paragraph (c) were approved by the Offim of Management
and Budget under control number 1840-0538)

Sec. 682.413 Remedial actions.

(a) The Secretary requires a lender to repay interest
benefits and special allowance on a loan guaranteed by a
guarantee agency-

(1) For any period beginning on the date of a failure by
the lender, with respect to the loan, to comply with any of the
requirements set forth in Sec. 682.406(a)(1) through (a)(5)
and (a)(9);

(2) For any period beginning on the date of the
lenders failure, with reseed to the loan, to meet a condition
of guarantee coverage established by the guatantee agency,
to the date, if any, on which the guarantee agency reinstated
the guarantee coverage pursuant to policies and procedures
established by the agency;

(3) For any period as to which the lender, with respect
to the loan, violates the requirements of Subpart C of this
part; and

(4) For any period beginning on the day after the
Secretaty's obligation to pay special allowance on the loan
terminates under Sec. 682.302(d).

(b) The Secretary requires a guarantee agency to
repay reinsurance payments on a loan-

(1) If the lender or the agency failed to meet the
requirements of Sec. 682.406(a); or

(2) If the agency failed to exercise due diligence in
collection of the loan in accordance with procedures estab-
lished under Sec. 682.410(b)(4).

(c) In addtion to requiring repayment of reinsumnce
payments pursuant to paragraph (b) of this section, the
Secretary may take one or more of the following remecial
actions against a guarantee agency that makes an incom-
plete or incorrect statement in connection with any agree-

meet entered into under this part or violates any applicable
Federal requirement:

(1) Require the repayment by the agency of payments
made to the agency.

(2) Withhold payments to the agency.

(3) Limit the terms and concitions of the agency's
continued participation in the GSLP or PLUS Program.

(4) Suspend or terminate agreements with the agency.

(5) Require repayment from the agency of any related
payments which the Secretary has become obligated to
make to others.

(d) The Secretary's decision to require repayment of
funds by a lender or agency, to withhold funds from an
agency, or to limit suspend, or termiaate an agency's GSLP
or PLUS Program participation, does not become final until
the Secretary provides the lender or agency with written
notice of the intended action and an opportunity to be heard
thereon. However, the Sectetary may withhold payments
from an agency or suspend an agreemert with an agency
prior to giving notice and an opportunity 0 be heard if the
Seaetary finds that emergency action necessary to prevent
substantial harm to Federal interests.

(e) Notwithstanding paragraphs (a) through (d) of this
section, the Secretary may waive the right to require repay-
ment of funds by a lender or agency if, in the Secretary's
judgment, the best interests of the United States so require.

(f) Once final, the Secretary's decision to require
repayment of fund.; or to take other remedial action against
a lender or guarantor. agency under this section is conclusive
and bincfing on the lender or agency. (Note:A decision by the
Secretary under this section is subject to juckcial review
under 5 U.S.C. 706 and 41 U.S.C. 321-322.)

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1082, 1087-1,
1097)

Sec. 682.414 Records, reports, and Inspection
requirements for guarantee agency programs.

(a) Records. (1) A gtrarantee agency shall keep the
records required by this section and such other records as
are necessary to document fully the accuracy of reports
required by this subpart and the right of the agency to receive
or retain payments made by the Secretary under this part

(2) The guarantee agency shall retain records for
each loan for at least five years after the loan is paid in full or
has been determined to be uncollectable in accordance with
the agency's write-off procadures. For the purposes of this
section, the term 'paid in fulr includes loans paid by the
Secretary on account of the borrowers death or petmanent
and total disability, or discharge of the loan in bankruptcy.

(3)(i) The guarantee agency shall require a participat-
ing lender to keep complete and accurate records of each
loan that it holds, including but not limited to the records
described in paragraph (a)(3)(ii) of this section. The records
must be organized in such a way as to permit ready identifi-
cation of the current status of each loan.
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(ii) The lender she!! keep-

(A) The loan application;

(C) The original promissory note, including the repay-
ment instruments, until the loan is fully repaid, after which a
copy is required;

(C) The repayment schedule;

(0) A record of each disbursement of loan proceeds;

(E) Notices of changes in a borrowers address and
status as at least a half-time student;

(F) Evidence of the borrowers eligibility for a defer-
ment;

(G) The documents required for the exercise of for-
bearance;

(H) Documentation of the assignment of the loan;

(I) A payment history showing the date and amount of
each payment received from or on behalf of the borrower,
and the amount of each payment which was attributed to
principal and to interest;

(J) A collection history, showing the date and subject
of each communication between the lenderand the borrower
or endorser relating to collection of a definquent loan, each
communication between the lender and a credit bureau
reclaiming the loan, each effort to locate a borrower whose
address was unknown at any time and each request by the
lender for preclaims assistance on the loan; and

(K) Any additional records that are necessary to
document the valicity of a claim against the guarantee or the
accuracy of reports submitted under this part

(ii) A lender shall retain the records required for each
loan for not less than five years following the date the loan is
repaid in full by the borrower or the lender is reimbursedon
a claim. However, in particular cases the Secretary or the
guarantee agency may require the retention of records
beyond this minimum period.

(4)(i) A guarantee agency or lender may store the
records specified in paragraphs (a)(3)(ii)(C) through (K) of
this section on microfilm or in computer format.

(i) A lender or guarantee agency holcing a promissory
note shall retail., the original note until the loan is paid in full
or assigned to the Secretary. When a loan is paid in full by the
borrower, the lender or guarantee agency shall either retum
the original note to the borrower or notify the borrower, under
a procedu:e that is alternatively acceptable under State law,
that the loan is paid in full, and retain a copy for the prescribed
period.

(N) Either the lender or the guarantee agency shall
retain the original loan application or a copy.

(b) Reports. A guarantee agency shall submitto the
Secretary the following reports:

(1) A report concerning the status of the agency's
reserve fund and the operation of the agency's loan guaran-

tee program, at such time and in the manner that the
Secretary may reasonably require. The Secretary does not
pay the agency amounts that are dependent upon data
contained in the report until a complete and accurate report
is received

(2) Annually, for each State in which it operates, a
report of the total guaranteed loan volume, default volume,
and default rate for each of the following categories of
originating lenders on all loans guaranteed after December
31, 1980:

(i) Schools.

(ii) State or private nonprofit lenders.

(ii) Commercial financial institutions (banks, savings
and loan associations, and credit unions).

(iv) All other types of lenders.

(3) For a guarantee agency with a supplemental
reinsurance agreement, by July 1 of *mai year, a report on-

(i) its eligibility criteria for school lenders;

(ii) Its procedures for the imitation, suspension, and
termination of schools and lenders;

(iii) A list of all schools that applied for lender eligibility
in the preceding 12 months and a summary of the action
taken on those applications;

(iv) A ist of all school lenders participating in the
agency's program;

(v) A description of any actions taken in the preceding
12 months to limit, suspend, or terminate the participation of
a school or lender in the agency's program; and

(vi) The steps the agency has taken to ensure its
compliance with Sec 682.410(c) (2) through (6), including
the identity of any law enforcement agency with which the
agency has made arrangements for that purpose.

(4) Any other information concerning the loan insur-
cnce program, at such frequency as determined by the
Secretary.

(c) Inspection requirements. (1) A guarantee agency
shall give the Secretary or the Secretary's designee access
to its records in order to verify the correctness of the reports
described in paragraph (b) of this section, or the right of the
agency to receive or retain payments made by the Secretary
under this parL

(2) A guarantee agency shall require in its agreement
with a lender, or in its published rules or procedures, that the
lender, or its agent, give the Secretary or the Secretary's
designee and the guarantee agency access to the lenders
records in order to verify the accuracy of the information
provided by the lender pursuant to Sec. 682.401(b) (12) and
(13), and the right of the lenderto receive or retain payments
made under this part.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1082, 1087-1)

(Reporting and recordkeeping requirements contained in
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paragraphs (aX3) and (b)(2) were approved by the Office of
Management and Budget under control number 1840-0538)

Subpart E-Federat Insured Student Loan
Program and Federal PLUS Program

Source: 51 FR 40913, Nov. 10, 1986, unless otherwise
noted.

Soc. 882.500 Circumstances under which loans may be
guaranteed by the Secretary.

(a) The Secretary may gua.-3ntee all-

(1) F1SLP and Federal PLUS Program loans made by
lenders located in a State In which no State or private
nonprofit guarante agency has in effect an agreement with
the Secretary under Sec. 682.401 to serve as guarantor in
that State;

(2) Federal PLUS Program loans made by lenders in
a State in which a State or private nonprofit guarantee
agency has in effect an agreement with the Secretary under
Sec. 682.401 but does not provide a loan guaranteeprogram
for P WS borrowers; and

(3) FISLP loans made by lenders located in a Stare in
which a guarantee agency program is operating but is not
reasonably accessible to students who meet the agencys
residency requirements.

(b) The Secretary may guarantee FISLP loans made
by a lender located in a State where a guarantee agency
operates a program that is reasonably accessible to students
who meet the residency requirements of that program only
for-

(1) A student who does not meet the agency's resi-
dency requirements;

(2) Meader who is not able to obtain a guarantee from
the guarantee agency for at least 80 percent of the loans the
lender intends to make over a 12-month period because of
the agency's residency requirements;

(3) With the approval of the guarantee agency, a
student who has ireviously received from the same lender a
F1SLP loan that has not been repaid; or

(4) All stud*); its at a school located in the State, if the
Secretary finds that-

(i) No single guarantee agency program is reasonably
accessible to students at that school, as compared to stu-
dents at other schools during a comparable period of time;
and

(ii) Guaranteeing loans made in the State to students
attending that school would significantly increase the access
of students at that school to GSLD loans. The Secretary may
guarantee loans made to those students by a lender in that
State if-

(A) The guarantee agency does not recognize the
school as being eligible, but the school is eligible under the
FISLP; or

(B) A majority of the persons enroiled at the school
meet the concitions of student eligibility for FISLP loans, but
are not recognized as eligible under the guarantee agency
program.

(c) For purposes of paragraph (b) of this section, a
lender is considered to be located in the same State as a
school if the lender-

(1) Has a relationship with the school such that the
school will be considered to have originated loans made to
student- at that school;

(2) Has a majority of its voting stock held by the school;
Or

(3) Has common ownership or management with the
school and mom than 50 percent of the loans made by that
lender are made to students at that school.

(d) As a condition for guaranteeing loans under the
FISLP, the Secretary may require the lender to submit
evidence of circumstances that would justify loan guarantees
under the provisions of this section.

(e) With regard to a school lender which has entered
into an agreement with the Secretary under Sec. 682.601,
the Secretary denies loan guarantees on the basis of this
section only if the Secretary first determines that all eligible
students at that school who make a conscientious effort to
obtain a loan from another lender will find a loan to be
reasonably available. For purposes of this paragraph, the
detennination of loan availability is based on studies and
surveys which the Secretary considers satisfactory.

(Authority: 20 U.S.C. 1071, 1073, 1078-2, 1082)

Sec. 682501 Extent of Federal guarantee under the
FISLP and the Federal PLUS Program.

(a) General. Except as provided in paragraph (b) of
this section, the Secretary's guarantee liability on any F1SLP
loan or Federal PLUS Program loan is 100 percent of the
unpaid principal balance and, to the extent permitted under
Sec. 682.512, accrued interest

(b) Special provisions for State lenders. (1) Except as
described in paragraph (b)(2) of this section, the Secretary's
guarantee liability is less than 100 percent under the follow-
ing conclitions:

(i) When the total of default claims under the FISLP
and the Federal PLUS Program paid by the Secretary to a
State lender during any fiscal year reaches five percent of the
amount of the FISLP and Federal PLUS Program loans in
repayment at the end of the preceffing fiscal year, the
Secretary's guarantee liability on a claim subsequently paid
during that fiscal year is 90 percent of the amount of the
unpaid principal balance plus accrued interest

(ii) When the total of default claims under the F1SLP
and the Federal PLUS Program paid by the Secretary to a
State lender during any fiscal year reaches nine percent of
the amount of the FISLP and Federal PLUS Program loans
in repayment at the end of the preceffing fiscal year, the
Secretary's guarantee liability on a claim subsequently paid
during that fiscal year is 80 percent of the amount of the
unpaid principal balance plus accrued interest.
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(iii) For purposes of this paragraph, the total default
claims paid by the Secretary during any fiscal year does not
include paid claims filed by the lender under the provisions of
Sec. 682.208(d) or Sec. 682.509.

(2) The potential reduction in guarantee liability does
not apply to a State lender during the first Federal fiscal year
of its operation as a lender under either the FISLP or the
Federal PLUS Program, and during each of the four suo-
ceecing fiscal years.

(3) For the purposes of this section, the term "amount
of the FISLP and Federal PLUS Program loans in repay-
ment' means the original principal amount of all F1SLP and
Federal PLUS Program loans guaranteed by the Secretary
less-

(i) The original principal amount of loans on which-

(A) Under the FISLP, the borrower has not ye t reached
the repayment period;

(B) Payment in full has been made by the borrower; or

(C) The borrower was in deferment status at the time
repayment of principal was scheduled to begin, and remains
in deferment status; and

(ii) The amount paid by the Secretary for default
claims on loans, exclusive of paid claims filed by the lender
under Sec. 682.208(d) or Sec. 682.509.

(4) For the purposes of this paragraph, payments by
the Secretary on a loan that the original lender assigned to a
subsequent holder are considered payments made to the
original lender.

(5) State lenders shall consolidate FISLP and Federal
PLUS Program loans for the purpose of calculating the
amount of the Secretary's guarantee liability under this
section.

(Authority: 20 U.S.C. 1075, 1078-2, 1082)

Sec. 682.502 The application to be a lender.

(a) In order to be considersJ for participation in the
F1SLP and the Federal PLUS Program, a lender must submit
an application to the Secretary.

(b) In determining whether to enter into a guarantee
contract with an applicart, and, if so, what the terms of the
contract will be, the Secretary considers-

(1) Whether the applicant meets the definition of an
"eligible lender in section 435(g)(1) of the Act and the
definition of slender in Sec. 682.200;

(2) Whether the applican t is capable of complying with
the regulations in this part as they apply to lenders;

(3) Whether the applicant is capable of implementing
adequate procedures for making, servicing, and collecting
loans;

(4) Whether the applicant has had prior experience
with a similar Federal, State, or private nonprofit student loan

program, and the amount and percentage of loans that are
currently delinquent or in default under that program;

(5) The financial resources of the applicant; and

(6) In the case of a school that is seeking approval as
a lender, its accreditation status (with the preferred condition
being accredited).

(c) The Secretary may require an applicant to submit
sufficient materials with its application so that the Secretary
may fairly evaluate it in accordance with the criteria in this
section.

(d) Denial of participation: (1) If the Secretary decides
not to approve the application for an insurance contract, the
reason for the decision is included in the Secretary's re-
sponse.

(2) The Secretary provides an opportunity for the
lender to meet with a designated Department official if the
lender wishes to appeal the Secretary's decision.

(3) However, the Secretary need not explain the
reasons for the denial, or grant the lender an opportunity to
appeal, if the lender submits its application within 6 months
of a previous denial.

(Authority: 20 U.S.C. 1078:2, 1079, 1082)

Sec. 682.503 The guarantee contract.

(a)(1) To participate in the FISLP and Federal PLUS
Program, a lender must hold a guarantee contract with the
Secretary. No loan is guaranteed unless it is covered by such
an agreement

(2) In general, under a guarantee contract, the lender
agrees to comply with all laws, regulations, and other require-
ments applicable to its participation as a lender in the FISLP
and the Federal PLUS Program. In return the Secretary
agrees to guarantee each eligible FISLP and Federal PLUS
Program loan held by the lender against the borrower's
default, death, total and permanent disability, or bankruptcy.

(3) The Secretary may include in a contract a limit on
the duration of the contract and the number or amount of
FISLP or Federal PLUS Program loans the lender may make
or hold.

(b)(1) Except as otherwise approved by the Secre-
tary, a guarantee contract with a school lender limits the
FISLP and Federal PLUS Program loans made by that
school lender that will be covered by the Federal guarantee
to those loans made to students, or to parents borrowing on
behalf of students, who are-

(i) In attendance at that school;

(ii) In attendance at other schools under the same
ownership as that school; or

Employees or dependents of employees, orwhose
parents are employees, of that school lender or other schools
under the same ownership, under circumstances the Secre-
tary considers appropriate for loan guarantees.
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(2) A limit imposed under paragraph (b)(1) of this
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section on a school lender that makes loans to students, or
to parents of students, in attendance at other schools under
the same ownership, or to employees, or to dependents or
parents of employees of these other schools, may be im-
posed on a school-by-school basis.

(Authority: 20 U.S.C. 1078-2, 1079, 1082)

Sec. 682.504 Issuance of Federal loan guarantees.

(a) A lender having a guarantee contract shall submit
an application to the Secretary fora Federal loan guarantee
on each intended loan that the lender determines to be
eligible for a guarantee. The apphcaorn must beon a form
prescribed by the Secretary. The Secretary notifies the
lender whether the loan can be guaranteed and the amount
of the guarantee. No disbursement ona loan made prior to
the Secretary's approval of that loan is covered by the
g uarantee.

(b) The Secretary issues a guarantee on a FISLP or
Federal PLUS Program loan in reliance on the implied
representations of the lereer that all requirements for the
initial eligibility of the loan for guarantee coverage have been
met. As described in Sec. 682.513, the continuance of the
guarantee is conditioned upon compliance by all holders of
the loan with the regulations in this part The delegation of
functions to a servicing agency or another parry does not
relieve the lender of its responsibilities in the making, servic-
ing, and collecting of a FISLP or Federal PLUS Program loan.

(Authority: 20 U.S.C. 1078-2, 1079, 1082)

Sec. 662.505 Insurance premium.

(a) General. The Secretary charges the lender an
insurance premium for each loan that is guaranteed.

(b) Rate. The rate of the insurance premium is one-
fourth of one percent per year of the loan principal, excluding
interest or other charges that may have been addedto the
principal.

(c) FISLP loans-insurance premium calculation. (1)
The insurance premium for FISLP loans is calculated by-

(i) Counting the number of months beginning with the
month following the month in which each disbursement on
the loan is to be made and ending 12 months after the
borrower's anticipated graduation from the school foratten-
dance at which the loan is sought;

(ii) Dividing one-fourth of one percent of the principal
amount of the loan by 12; and

(iii) Multiplying the res ult obtained in paragraph (c)(1)(i)
of this section by that obtained in paragraph (c)(1)(ii) of this
section.

(2) In cases where the lender disburses the loan in
multiple installments, the insurance premium is calculated
for each disbursement from the month following the month
that the disbursement is made.

(d) PLUS loans-insurance premium calculation. The
insurance premium for a Federal PLUS Program loan is
calculated by-

(1) Using the actual repayment period as a base;

(2) Amortizing the loan in monthly installments over
the repayment period;

(3) Determining one-fourth of one percent of each
monthly declining principal balance; and

(4) Totalling the monthly amounts derived in para-
graph (d)(3) of this section.

(e) Collection from lenders. (1) The Secretary may bill
the lender for the insurance premium or may require the
lender Zo pay the insurance premium to the Secretary at the
time of disbursement of the loan. At the Secretary's discre-
tion, the Secretary may alternatively collect the insurance
premium by offsetting it against amounts payable by the
Secretary to the lender.

(2) The Secretary's guarantee on a loan ceases to be
effective when the lender fails to pay the insurance premium
within 60 days of the date payment is due. The Secretary
may, however, excuse late payment of an insurance pre-
mium, and reinstate the guarantee coverage on a loan, if the
Secretary is satisfied that-
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(i) The loan is not in default and the borrower is not
delinquent in making installment payments; or

(ii) The loan is in default, or the borrower is delinquent,
under circumstances where the borrower has entered the
repayment period without the lender's knowledge.

(f) Collection from borrower& The lender may pass
along the cost of the insurance premium to the borrower. If it
does so, the insurance premium mu st be deducted from each
disbursement of the loan in an amount proportionate to that
disbursement's contribution to the premium amcunt.

(g) Refund provisions. The insurance premium is not
refundable by the Secretary, and need not be refunded by the
lender to the borrower, even if the borrower prepays, de-
faults, dies, becomes totally and permanently cfsabled, or
files a petition in bankruptcy.

(Authority: 20 U.S .. 1077, 1078-2, 1079, 1082)

Sec. 682.506 Limitations on maximum loan amounts.

The Secretary does not guarantee a FISLP or Federal
PLUS Program loan in an amount that would-

(a) Result in an annual loan amount in excess of the
student's estimated cost of attendance for the academic
period for which the loan is intended less, the estimated
financial assistance awarded for that period; or

(b) Result in an annual or aggregate loan amount in
excess of the permissible annual and aggregate loan limits
described in Sec. 682.204.

(Authority: 20 U.S.C. 1075, 1078, 1078-2, 1082, 1089)

Sec. 682.507 Due diligence in collecting a loan.

(a) General. (1) A lender shall exercise due diligence
in the collection of a loan with respect to both a borrower end
an endorser. In order to exercise due diligence, a lender shall



implement the procedures described in this section when a
borrower fails to make an installment payment when due.

(2) If tmo borrowers are liable for repayment of a
Federal PLUS Program loan as co-rnakers, the lender shall
follow these procedures with respect to both borrowers.

(3) For purposes of this section, the borrower's delin-
quency begins on the day after the due date of an installment
payment not paid when due, except that if the borrower
entered the repayment period without the lenders knowl-
edge, the delinquency begins 30 days after the day the
lender discovers that the borrower has entered the repay-
ment period.

(b) initial delinquency. When a borrower is delinquent
in making a payment, the lender shall remind the borrower
within 15 worldng days of the date the payment was due by
means of a letter, notice, telephone call, or personal contact
If payments do not begin or resume, the lender shall attempt
to contact the borrower at least six more times at regular
intervals during the remainder of the six-month period that
started on the due date of the delinquent payment

(c) Skip-tracing assistance. (1) Whenever a lender
does not know the.borrowers current address, the lender
shall promptly attempt to locate the borrower through normal
commercial collection techniques, including contacting all
incividuals and entities named in the borrowers loan appli-
cation. If these efforts are unsuccessful, the lender shall
promptly attnmpt to learn the borrower's current address
through use of the Department of Education's skip-tracing
assistance.

(2) If the len derdoes not know the borrowers address
when a borrower is first delinquent in making a payment, but
subsequently obtains the borrowers address prior to the
date on which the loan goes into defaur the lender shall
attempt to contact the borrower in accordance with para-
graph (b) of this section, with the first contact occurring within
15 days of the date the lender obtained knowledge of the
borrowers address, and shall attempt to contact the bor-
rower at least once during each succeecfing 30-day period
until default .-

(d) Preclaims assistance. When the borrower is 60
days delinquent in making a payment, the lender shall
request preclaims assistance from the Department of Educa-
tion. This preclaims assistance consists of sending a series
of letters to the borrower, urging the borrower to contact the
lender and begin or resume payments.

(e) Final demand letter. A lender shall send a final
demand letter to the borrower at least 30 days before the
lender files a default claim. The lender shall allow the
borrower at least 30 days to respond to the final demand
letter. However, a lender need not send a final demand letter
to a borrower whose address is unknown.

(f) Litigation. (1) If a loan is in default and the lender
determines that the borrower or an endorser has the ability
to repay the loan, the lender may bring suit against the
borrower or the endorser to recover the amount of the unpaid
principal and interest together with reasonable attorneys'
fees.

(2) Prior to bringing suit the lender shall-

(i) Obtain the Secretary's approval; and

(ii) Notify the borrower or endorser in writing that it has
received the Secretarys approval to bring suit on the loan,
and that, unless the borrower or endorser makes payments
sufficient to bring the account out of default, the lender will
seek a judgment under which the borrower or endorser will
be liable for payment of reasonable attorneys' fees and court
costs in addition to the unpaid principal and interest on the
loan. The lender shall marl the notice to the borrower or
endorser by certified mail, return receipt requested.

(3) The lender may bring suit if the borrower or
endorser does not make payments sufficient to bring the
account out of default within 10 days following the date of
delivery of the notice described in paragraph (f)(2X11) of this
section to the borrower or endorser indicated on the receipt

(4) A lender may first apply the proceeds of any
judgment against its reasonable attorneys' fees and court
costs, whether or not the judgment provides for these fees
and costs.

(Authority: 20 U.S.C. 1078-2, 1079, 1080, 1081, 1082, 1085)

(Approved by the Office of Management and Budget under
control number 1840-0538)

Sec. 682.508 Assignment of a loan.

(a) General. A FISLP or Federal PLUS Program note
may not be assigned except to another eligible lender. In this
section, *seller means any kind of assignor, 'buyer means
any kind of assignee, and "assignmenr means any kind of
transfer, including assignment as security.

(b) Procedure. (1) A note assigned from one lender to
another must be made subiect to a blanket endorsement
together with other notes being assigned or must in clvidually
bear effective words of assignment. Either the blanket en-
dorsement or the note must be signed and dated by an
authorized official of the seller.

(2) The buyer shall-

(i) Notify the Secretary of the assignment if the right to
receive special allowance has been assigned; and

(ii) Ensure that the borrower is notified promptly if the
assignment results in the borrower being required to make
installment payments, or to cfrect other matters connected
with the loan, to a party other than the party with whom the
borrower dealt before the assignment The buyer shall in-
clude in the notice tn the borrower a clear statement of all the
borrower' rights and responsibilities which arise from the
assignmalt of the loan, including a statement regarding the
consequences of making payments to the seller or any prior
holder of the loan, subsequent to receipt of the notice.

(c) Risks assumed by the buyer. (1) General rules:
Upon acquiring a note, a new holder assumes responsibility
for the consequences of any previous violation of applicable
statutes or regulations or the terms of the note. Neither a
F1SLP note nor a Federal PLUS Program n ote is a negotiable
instrument, and a subsequent holder of such a note is not a
holder in due course. If the borrower base valid legal defense
that could be asserted against the original holder, the bor-
rower can also assert the defense against the new holder. If
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the new holder files a default claim on a loan, the Secretary
denies the default claim if there was a legal defect affecting
the initial validity or guarantee eligibility of the loan and to the
extent of the borrower's legal defenses. When a new holder
files a claim on a loan, it shall provide the Secretary with the
same documentation that would be required of the original
lender.

(2) Special additional rules for assignment of loans
made or originated by a school: The buyer of a loan is not
entitled to rely on statements made bya school that made or
originated that loan. In addition, the Secretary considers any
unpaid tuition refund that was due to the student under Sec.
682.606, before the first assignment of a ban that was made
or originated by a school, as having been paid to the
subsequent holder on the borrower's behalf.

(d) The Secretary's approval. The approval of the
Secretary is required prior to the assignment of a note to an
eligible lender that has not entered into a contract of insur-
ance with the Secretary under Sec. 682.503.

(e) Trustee responsibility. A lender to whom a loan is
assigned in its capacity as a trustee assumes responsibility
for complying with all applicable statutory and regulator/
requirements imposed on any other holder of a loan.

(f) Warrrity. (1) Nothing in this section precludes the
buyer of a loan from obtaining a warranty from the seller
covering certain future reductions by the Secretary in com-
puting the amount of guaranteed loss, if any, on a clair. filed
on the loan.

(2) The warranty may only cover reductionswhich are
attributable to an act or failure to act of the seller or other
previous holder.

(3) The warranty may not cover matters the buyer is
responsible for under the regulations in this part.

(Authority: 20 U.S.C. 1078-2, 1079, 1080, 1082)

(Reporting and recordkeeping requirements contained in
paragraph (b) were approved by the Office of Management
and Budget under control number 1840-0538)

Sec. 682.509 Special conditions for filing a claim.

(a) A lender shall cease collection activity on a loan
and file a claim with the Secretary within the time specified in
Sec. 682.511(e)(3), when-

(1) The lender learns that the school, in which the
student on whose behalf the loan was made was enrolled,
terminated its teaching activities involving thatstudent during
the academic period covered by the loan; or

(2) The Secretary directs that the claim be filed.

(b) Mender may not, as a result ofa claim filed with the
Secretary under this section, make a report to any credit
tureau or other third party concerning the borrower's failure
to repay the loan.

(Authority: 20 U.S.C. 1078-2, 1080, 1082)

Sec. 682.510 Determination of the borrower's death,
total and permanent disability, or bankruptcy.

(a) The procedures in Sec. 682.402 (a) through (d) for
determining whether a borrower has died, became totally
and permanently disabled, or filed a bankruptcy petition,
apply to the FISLP and Federal PLUS Program.

(b) References to the 'guarantee agency in Sec.
682.402 (b)(2) and (d)(4) mean the Secretary.

(Authority: 20 U.S.C. 1078-2, 1082, 1087)

Soc. 682.511 Procedures for filinga claim.

(a) Filing a claim application. (1) A lender may file a
claim against the Secretary's guarantee on a FISLP or
Federal PLUS Program loan for any of the followingreasons:

(i) The loan is in default, as defined in Sec. 682.200.

(ii) Any of the conditions exist for filinga claim without
collection efforts, as set forth in Sec. 682.208(d) or Sec.
682.509.

(iii) The borrower has ded, became totally and perma-
nently dsabled, or filed a bankruptcy petition,as determined
by the lender in accordance with Sec. 682.510.

(2) If a PLUS Program loan was obtained by two
eligible parents as co-makers, the reason for filing a claim
thereon must hold true for both parents.

(3) A lender may file a claim against the Secretary's
guarantee only on a form provided by the Secrery. The
lender must attach to the claim all documents required by the
Secretary. If the lender fails to do so, the Secretary deniesthe
claim.

(b) Documentation required for claims. (1) The Secre-
tary requires a lender to submit the following documentation
with all claims:

(i) The original promissory note.

(ii) The loan application.

(iii) The repayment instrument, in the case of a FISLP
loan.

(iv) A payment history, as described in Sec.
682.414(a)(3)(ii)(l), if any payments have been made.

(v) A collection history, as described in Sec.
682.414(a)(3)(ii)(J).

(vi) A copy of the final demand letter, if required by
Sec. 682.507(e).

(vil) The original or a copy of all correspondence
addressed to, from, or on behalf of the borrower that is
relevant to the loan, whether that conespondence involved
the original lender, a subsequent holder,or a servicing agent.

(viii) If applicable, evidence of the lender'srequests to
the Department of Education for skip-tracing assistance
under Sec. 682,507(c), and for proclaims assistance under
Sec. 682.507(d).
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(ix) Any additional documentation that the Secretary



deems relevant to a claim.

(2) The documentation requirements for death, total
and pemianent disability, or bankruptcy claims in Sec.
682.402(e)(1) apply to the FISLP and the Federal PLUS
Program. References to the 'guarantee agency' in Set
682.402(e)(1) mean the Secretary.

(c) Assignment of note. The Secretary's payment of a
claim is contingent upon receipt from the lender of an
assignment to the United States of America of all rights, title,
and interest of the lender in the note underlying the dai m. The
lender shall also agree to reimburse the Secretary for any
overpayments of interest benefits or special allowance that
the Secretary may have made respecting the loan.

(d) Bankruptcy subsequent to default if the lender
files a default claim on a loan and subsequently receives a
notice of the first meeting of creditors in the proceecing of the
borrower in bankruptcy, the lender shall promptly forward
that notice to the Department of Education. Under these
circumstances the lender shall not file a proof of claim with
the bankruptcy court.

(e) Claim tling deadlines. To obtain payment of a
claim, a lender shall comply with the following deadlines:

(1) Default claims. Unless the lender has already filed
suit against the borrower in accordance with Sec. 682.507(f),
it shall file a default claim on a loan with the Secretary within
90 days after default. For a claim filed pursuant to Sec.
682.208, the lender shall file a claim within 90 days following
transmission of the final demand letter sent pursuant to Sec.
682.412(d), if the borrower failed to comply with the temis
thereof within 30 days of such transmission.

(2) Death, total and pemianent disability, or bank-
ru ptcy daim s. Th e claim filing deadlines in Sec. 682.402(e)(2)
apply to the FISLP and the Federal PLUS Program. Refer-
ences to the "guarantee agency" in Sec. 682.402(e)(2) mean
the Secretary.

(3) Special condition claims. In the case of a special
condition claim filed pursuant to Sec. 682.509, the lender
shall file a claim with the Secretary within 90 days of the date
the lender determines that the conditions set forth in Sec.
682.509(a)(1) exist, or the date the Secretary directs that the
claim be filed pursuant to Sec. 682.509(a)(2).

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1087)

(Approved by the Office of Management and Budget under
control number 1840-0538)

Sac. 682.512 Determination of amount of loss on a claim.

(a) Default daims-(1) Amount of loss. The amount of
loss to be paid on a default claim depends upon the date the
Secretary received the application for a guarantee commit-
ment on the loan. If the application was received-

(i) Prior to July 1, 1972, or from August 19, 1972
through February 28, 1973, the amount of loss to be paid on
a valid daim is equal to the unpaid balance of the original
principal loan amount disbursed; or

(ii) From July 1 through August 18, 1972, or after
February 28, 1973, the amount of the loss to be paid on a
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valid daim is equal to thaunpaid balance of the principal and
interest in accordance with paragraph (a)(2) of this section.
The unpaid principal amount of the lean may include capital-
ized interest to the extent authorized by Sec. 682.202.

(2) Payment of interest. If the guarantee covers un-
paid interest, the payment of a valid claim covers the unpaid
interest that accrues during the following periods:

(i) During the period before the claim is filed, not to
exceed the period provided for in Sec. 682.511(e) for filing
the claim.

00 During a period not to exceed 30 days following the
retum of the claim to the lender by the Secretary for additional
documentation necessary for the claim to be approved by the
Secretary.

(ill) During the period, after the claim is filed, which is
required by the Secretary to approve the claim and to
authorize payment.

(b) Death, total and permanent cisability or bank-
ruptcy claims. (1) In the case of a death or disability claim, the
amount of loss to be paid on a valid claim-

@ Is equal to the unpaid balance of the original
prindpal loan amount dsbursed, if the loan was disbursed
prior to December 15, 1968; or

(ii) Is calculated in accordance with Sec. 682.402
(f)(2) and (f)(3) if the loan was disbursed after December 14,
1968.

(2) In the case of a bankruptcy claim, the amount of
loss is calculated in accordance with Sec. 682.402 (9(2) and
(f)(3).

(3) In Sec. 682.402(9(3) threg uarantee agency means
the Secretary.

(c) Special rules for a loan acquired by assignment
Except as provided in paragraph (d)(2) of this section, if a
claim is filed by a lender that obtained a loan by assignment,
that lender is not entitled to any payment under this section
greater than that to which a previous holder would have been
entitled. For example, the Secretary deducts from the daim
any amounts that are attributable to payments made by the
borrower to a prior holder of the loan before the borrower
received proper notice of the assignment of the loan.

(d) Sped al rules for loans made by a school lender. (1)
If the loan for which a claim is filed was made by a school and
the claim is filed by the school, the Secretary deducts from
the claim-

(i) An amount equal to any unpaid refund that the
school owes the student to whom or on whose behalf the loan
was made under Sec. 682.606; or

(ii) An amount which bears the same ratio to the total
amount of the daim as the amount of educational services
that the student was unable to complete, because the school
terminated its teaching activities during the period for which
the loan was obtained, bertrs to the total educational services
which the student would have received, during the period for
which the loan was obtained, had the school not terminated
its teaching activity.
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(2) If the loan for which a claim is filed was originally
made by a school, but the claim is filed by another lender that
obtained the note by assignment, the Secretary deducts from
the claim the amount determined-

(i) Under paragraph (d)(1)(1) of this section that was
due the student prior to the assignment of the loan; or

(U) Under paragraph (d)(1)(ii) of this section.

(e) Special rule for loans originated by a school. A loan
that is originated by a school is treated, for purposes of
paragraph (d) of this section, as if it were a loan made and still
held by the school.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1087)

Sec. 682.513 Factors affecting coverage ofa loan under
the loan guarantee.

(a)(1) In determining whether to approve for payment
a claim against the Secretary's guarantee, the Secretary
considers matters affecting the enforceability of the loan
obligation. end whether the loan was made and administered
in accordance with the Act and applicable regulations.

(2) The Secretary deducts from a claim any amount
that is not a legally enforceable obligation of the borrower,
except to the extent that the defense of infancy applies.

(3) Except as provided in Sec. 682.509 the Secretary
does not pay a claim unless-

(i) All holders of the loan have complied with the
requirements of this part, includng, but not limited to, those
concerning due diligence in the making, servicing, and
collecting of a loan;

(ii) The current holder has complied with the deadlines
for filing a claim established in Sec. 682.511(e); and

(iii) The current holder complies with the requirements
for submitting documents with a claim as established in Sec.
682.511(b).

(b) Except as provided in Sec. 682.509, the Secretary
does not pay a death, disabuity, or bankruptcy claim for a loan
aftera default claim for that loan has been disapproved by the
Secretary or if it would not be payable as a default claim by
the Secretary.

(c) The Secreetry's determination of the amount of
loss payable on a default claim under this part, once final, is
conclusive and binding on the lender that filed the claim.
(Note: A determination of the Setretary under this section is
subject to jucicial review under 5 U.S.C. 706 and 41 U.S.C.
321422.)

(Authority: 20 U.S.C. 1078-2, 1079, 1080, 1082)

Sec. 882.514 Procedures for receipt oi retention of
payments where the lender has violated program
requirements for FISLP or Federal PLUS Program loans.

(a) The Secretary may waive the right to recover or
refuse to make an interest benefits, special allowance, or
claim payment, or may permit a lender to cure certain defects

in a spedfied manner if, in the Secretary's judgment the best
interesta of the United States so require.

(b) To receive payment on a default daim or to resume
eligibility to receive interest benefits and special allowance
on a loan as to which a lender has committed a violation of
the requirements of this part regarding due diligence in
collection or timely filing of claims, the lender shall meet the
concitions described in Appendix C to this part

(Authority: 20 U.S.C. 1078-2, 1080, 1082)

Sec. 882.515 Records, reports, and Inspection
requirements for FISLP and Federal PLUS Program
lenders.

(a) Records. (1) A lender shall keep complete and
accurate records of each loan that it holds, inducing but not
limited to the records described in Sec. 682.414(a)(3)(ii). The
records must be organized in such a way as to permit ready
identification of the current status of each loan.

(2) A lender shall retain the records required for each
loan for not less than five years following the data the loan is
repaid in full by the borrower or the lender is reimbursed on
a claim. However, in particular cases the Secretary may
require the retention of records beyond this minimum period.

(3)(i) The lender dray store the records specified in
Sec. 682.414(a)(3)(ii)(C) through (K) on microfilm or in com-
puter format.

(ii) The holder of the promissory note shall retain the
original note and repayment instrument until the loan is fully
repaid. At that time the lender shall return the original note
and repayment instrument to the borrower, and retain copies
for the prescribed period.

(iii) The lender shall retain the original ora copy of the
loan application.

(b) Reports. A lender shall submit reports to the
Secretary at the time and in the manner that the Secretary
may reasonably require.

(c) Inspections. Upon request, a lender or its agent
shall afford the Secretary, the Comptroller General of the
United States, and any of their authorized representatives,
access to its records in order to verify the accuracy of its
reports or the lender's compliance with the Act and appli-
cable regulations.

(Authority:20 U.S.C. 1077, 1078, 1078-2, 1079, 1080, 1082)

(Reporting and recordkeeping requirements contained in
paragraph (a) were approwd by the Office of Management
and Budget under control number 1840-0538)

Subpart F-Requlrements, Standards, and
Payments for Participating Schools

Source: 51 FR 40919, Nov. 10, 1986, unless otherwise
noted.

Sec. 682.600 Agreement between an eligible school and
the Secretary for participation In the Guaranteed Student
Loan and PLUS Programs.
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(a) General. Particip2iier. of a school in the GSLP and
the PLUS Program means that the school's students are
efigible lo receive GSLP and PLUS Program loans. To
participate in the GSLP and the PLUS Program under either
tfie FISLP, the Federal PLUS Program, or a guarantee
agency program, a school shall-

(1) Establish its basic eligibility as an institution of
higher education or a vocational school as defined in 34 CFR
Part 668 through certification by the Secretary; and

(2) Enter into a written program participation agree-
ment with the Secretary that is signed by an appropriate
official of the sdioot on a form approved by the Secretary.

(b) Proeram participation agreement The school, in
the program participation agreement promises to comply
with the applicable provisions of-

(1) The Act and the regulations in this part; and

(2) The Student Assistance General Provisions, 34
CFR Part 668.

(c) Appeal of denial or limitations. (1) If the Secretary
denies a request for an agreement or approves only limited
participation in the GSLP or the PLUS Program by a school-

(i) The reason for the decision is included in the
Secretary's response to the request; and

(ii) The Secretary provides an opportunity for the
school to meet with a designated Department offiaial to
appeal that decisfen.

(2) The Secretary does not, however, grant an oppor-
tunity for appeal, or give reasons for denying the participation
or approving only the limited participation of a school, if the
school submits its request within six months of a previous
denial or limited approval.

(d) Foreign schools. A foreign school is required to
comply with the provisions of the regulations in this part only
to the extent determined by the Secretary.

(Authority: 20 U.S.C. 1078-2, 1082, 1094)

Soc. 682.601 Agreement between the Secretary and a
school that makes or originates loans.

(a) General. A school must have an agreement with
the Secretary in order to make or originate loans under either
the GSLP or the PLUS Program.

(b) Contents of the agreement An agreement to allow
a school either to make or to originate loans must contain the
following terms:

(1) The school will not make or originate loans which
would be outstanding to or on behalf of more than 50 percent
of its undergraduates in attendance at that school on at least
a half-time basis, unless the Secretary waives this rule
pursuant to paragraph (d) of this section.

(2) The school will inform any undergraduate student,
who has not previously obtained a loan that was made or
originated by the school and who seeks to obtain that loan,

that he or she must first make a good faith effort to obtain a
loan from a commercial lender.

(3)(i) The school witi not make or originate a loan for
an academic perioa to a 4.Z.;:fent described in paragraph
(bX2) of this section until the student provides the school with
evidence under paragraph (c) of Ites section of denial of a
loan by a commerciel lender for ttra same academic period.

(I) In determining whether a school has compliedwith
the requirement set forth in paragraph (bX3)(i) of this section,
the Secretary may take kao consideration any patterns
reflected by the letters of denial or the students' sworn
statements referred b in paragraph (c) of this section that
indicate that the school has not given sufficient counseling to
students b seek loans from a oommercial lender first An
example of an unacceptable pattern would be if all denials of
loans lo a school's students were made by a small number
of lenders.

(4) The school will not make or originate a loan for an
academic year in excess of the lesser of $2,500 or half the
estimated cost of attendance to a student who-

(i) Is in the first academic year of study as an under-
graduate; and

(ii) Was not previously enrolled in an undergraduate
program.

(0) Establishing a loan denial by a commercial lender.
(1) To verify that a borrower has sought and been denied a
loan from a commercial lender, pursuant to paragraph (b)(3)
of this section, the school shag obtain from the borrower-

(i) A written statement from a commercial lender
inctioating that the lender denied the borrower a loan for that
academic period; or

(II) The borrowers sworn statement, indicating both
the refusal of a loan by a commercial lender and the lenders
refusal to provide a written statement of the denial.

(2) If the borrowers statement is used to establish the
denial of a loan, the statement must include-

(i) The name and address of the lender that denied the
loan;

(ii) The approximate date on which the loan was
denied;

(iii) The name and telephone number of the official
who communicated the denial to the borrower; and

(iv) The borrowers signature.

(3) If the school determines that the denial of a loan to
an eligible borrower by a commercial lender is based upon
the lenders refusal to lend more than a part of the amount
requested by the borrower, the school may either-

(i) Make or originate a loan to the borrower for the
entire amount; or

(ii) Supplement the loan that the commercial lender is
willing to make with a second loan to the borrower.

-
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(d) Waiver of the 50 percent lending limit. A school
may request the Secretary to waive the 50 percent lending
limit descdbed in paragraph (b)(1) of this section ifadherence
to that limit would create a substantial hardship for the
school's present or prospedve students. The Secretary
determines whether to grant the school a waiver after conski-
ering:

(1) The extent to which the school provides, and
expects to continue ptoviding, educational cpponunities to
economically disadvantaged students..., as measured by the
percentage of those students enrolled at the school who-

(i) Are in families that fall within the "low-income
family* category used by tho Bureau of the Census;

(ii) Would not be able to enroll, or continue their
enrollment, at that school without GSLP or PLUS Program
loans made or originated by the school; and

(iii) Would not be able to obtain a comparable educa-
tion at another school;

(2) The extent to which the school offers academic
programs that-

(i) Are unique in the geographical area the school
serves; and

(ii) Would not be available to some students if the
school adhered to t e 50 percent lencing limit; and

(3) The quality of the ached's-

(4 Management of student financial assistance pro-
grams; and

(ii) Conformance with sound business pr.,ctices.

(Authority: 20 U.S.C. 1075, 1078, 1078-2, 1082, 10(3)

(Reporting eud recordkeeping requirements containeo in
paragraph (c) were approved by the Office ofManagement
and Budget under control number 18404)538)

Soo. 082.602 Correspondence school schedule
requirements.

(a) A school offering a course of study bycorrespon-
dence shall establish a schedule for submission of lessons
by its students, which must be given to a prospective student
prior to that student's enrollment

(b) The school shall include in its schedule-

(1) The number of lessons in the course;

(2) The intervals at which lessonsare to be submitted;

(3) The date by which the course is to ba completed;
and

(4) The period of time within which any resident
training must be completed.

(0) The school's schedule must conform to the re-
quirernents set forth in paragraph (b) of the definition of
*vocational school* in 34 CFR 668.4.

(Authority: 20 U.S.C. 1078-2, 1082)

(Reporting and recorclkeeping requirements contained in
paragraph (a) were approved by the Office of Management
and Budget under control number 1840-0538)

Sec. 682.603 Certification by a participating school In
connection with a loan application.

(a) A school shall certify that the information it pro-
vides in connection with a loan application about the bor-
rower and, in the case of a parent borrower, the skident for
whom the loan is intended, is complete and axurate. Except
as provided in 34 CFR Part 668 Subpart E., a r:hool may rely
in good faith upon statements made on the application by the
student

(b) The information to be provided by the school about
the borrower making application for the loan pertains to-

(1) The borrowers eligbility br a loan as determined
in accordance with Sec. 682.201;

(2) The student's estimated cost of attendance for the
period for which the loan is sought;

(3) The student's estimated financial assistance for
the period for whiuh the loan is sought; and

(4) For a GSLP loan, the student's eligibility for inter-
est benefits, as determined in accordance with Sec. 682.301.

(c) Beginning not later than 60 d;ys after a school
receives notice from the Secretary that its fiscal year default
tate, as defined in 34 CFR Part 668, exceeded 30 percent for
any fiscal year after fiscal year 1986, and continuing until the
school is notified by the Secretary that its MI' as equal to
or less than 30 percent for a subsequent fiscal yea, a school
shall delay certification of the loan application ofany student
applying for his or her first GSL or SLS loan for attendance
at the school, so that, in compliance with Sec. 82.604, the
school ensures that the student's endorsement of the check
for (or written approval for the release of funds clsbursed by
electronic funds transfer representing) the firstdisbursement
of the loan, the delivery of any loan proceeds to such a
borrower, and th6 crediting of any proceeds to theborrower's
account, do not occur until the borrower has attende-i the
!nstitution for at least 30 days during the period of enrollment
for which the loan was made.

[NOTE PER JUNE 5, 1989 FEDERAL REGISTER:
Section 682.603(c) applies only to the certification of a loan
application on or after October 1, 1989.i

(Authority: 20 U.S.C. 1077, 1078, 1078-1, 1078-2, 1082,
10ag. 1094)

(Reporting and recordkeeping requirements contained in
paragraph (b) are approved by the Office of Management
and Budget urwer control number 1840-0C38)

See. 682.604 Processing the borrower's 'flan proceeds
and counseling borrowers.

(a) Purpose. This section establisias rules goveming
a schoor. processing of a borrowers loan proceeds. The
school shall also comply with any rules for processing a loan
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contained in 34 CFR Part 668.

(b) General. (1) Except in the case of a PLUS Program
loan to a parent borrower, GSLP or PLUS Program loan
proceeds are sent direcey to the school by the lender.

(2) Except in the ca,a of a late disbursement under
paragraph (e) of this section, a school may release the
proceeds of a loan made under this part only to a student who
the school determines, after it receives the proceeds of the
loan from the lender, has maintained eligibility in accordance
with the provisions of Sec. 682.201.

(c) Processing of the loan proceeds by the school. (1)
Except as provided in paragraph (d)(3) of this section, when
a school receives a borrower's loan proceeds, it shall hold the
funds until the student has registered for classes for the
period of enrollment for which the luan is intended, and then
follow the procedures in paragraph (c)(2) of this section.

(2)(i) After the student has registered, if the loan
proceeds are disbursed by means of a check which requires
the endorsement only of the student, the school shall promptly
deliver the check to the student in accordance with para-
graph (d)(2) of this section.

(ii) If the loan proceeds are disbursed by means of a
check which requires the endorsement of both the student
and the school, the school shall-

(A) Endorse the check on its own behalf and, after the
student has registered, promixly deliver it to the student in
accordance with paragraph (d)(2) of this section; or

(B) Obtain the students endorsement on the check,
endorse the check on its own behalf and, after the student
has registered, a uit the student's account, h: accordance
with paragraph (d)(1) of this section, and deliver the remain-
ing loan proceeds to the student in accordance with para-
graph (d)(2) of this section.

(3) If the loan proceeds are disbursed by electronic
transfer to an account of the school on behalf of a borrower
in accordance with Sec. 682.207(b)(1)(ii)(B), the school
shall, not more than 30 days prior to the first day of classes
of the period of enrollment for which the loan is ir anded,
obtain the students written authorization for the release o'
the funds, and, after the student has registered, either-

(i) Deliver the proceeds to the student in accordance
with paragraph (d)(1) of this section; or

(ii) Credit the student's account in accordance with
paragraph (d)(1) of this section and deliver the iamaining
loan proceeds to the student in accordance with paragraph
(d)(2) of this section.

(4) A school may not release the proceeds of a loan
made under this part to a borrower for wnom a financial aid
transcript is required under 34 CFR Part 668 anc has not
been received, except as permitted by Part 668. If a required
financial aid transcript has not been received for a borrower
for whom the school has received the proceeds of a GSLP or
PLUS Program loan within 45 days of that receipt, and
release of the proceeds to the borrower is therefore prohib-
ited by 34 CFR Part 668, the school shali immediately return
the loan proceeds to the lender.

(d) Applying the loan proceeds. (1)(i) For purposes of
paragraphs (c)(2)(ii)(13`, and (c)(3)(ii) of this section, the
earliest an institition may credit a registered students ac-
count is three weeks before the first day rst classes of the
period of enrollment for which the loan is intended.

(ii) The school -nay credit a registered student's ac-
aount with only those loan proceeds covering costs of attend-
ance owed to the school by the student for which substan-
tially all of the school's students incurring those costs have
been billed, and any additional loan proceeds that the stu-
dent requests in writing that the school retain in order to assist
the student in managing his or her loan funds for the remain-
der of the academic year.

(2) For purposes of paragraphs (c)(2)(i), (c)(2)(ii)(A),
and (c)(3) of this section, the earliest an institution may
deliver loan proceeds to a registered student is 10 days
before the first day of classes of the period of enrollment for
which the loan is intended.

(3) If the school determines that the student has not
registered, the school shall return the loan proceeds to the
lender within 30 days of this determination.

(4) If a registered student withdraws or is expelled
prior to the first day of classes of the period of enrollment for
which the loan is intended, or if the school is unable to
document that the student attended class during that period,
the school shall return to the lender-

(i) Any loan proceeds created directly by the school to
the students account; and

(ii) Any loan proceeds delivered to the student and
subsequeney paid by the student to the school.

(e) Processing a late disbursement (1) For the pur-
pose of this paragraph, a disbursement is late if the school
receives the student's loan proceeds from the lender either-

(i) After the end of the period of attendance for which
the loan was made (i.e., after the expiration date of the
guarantee commitment); or

(ii) Before the en d of the acadsmic period f orwhich the
loan was made, but after the student ceased to be enrolled
;It the school on at least a half-time basis.

(2) If a disbursement is accompanied by a notice
from the lender that the late disbursement has been act-
proved by the guarantor under Sec. 682.207(d), the schoel
shall follow the procedure described in paragraph (c)(2) of
this section.

(3) If a late disbursement is not accompanied by the
notice described in .aragraph (e)(2) of this section, the
school shall-

(i) Return the loan proceeds to the lender within 30
days of its determination that one of the conditions described
in paragraph (e)(1) of this section exists;

(ii) Send with the loan proceeds-

(A) A notice that one of the comfit ns cbscribed in
paragraph (e)(1) of this section exists; and
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(B) If applicable, information concerning the students
date of withdrawal and costs of attendance owed the school
for the period in which the studentwas enrolled on at least a
half-time basis; and

(iii) Advise the student that the lender may, in accord-
ance with the procedures in Sec. 682.207(c), recisburse
funds for the students costs of attendance incurred before
the existence of one of the conditions described inparagraph
(e)(1) of this section.

(f) Initial counseling. (1) Except in the case cf a
correspondence school, a school shall mnduct counsellng
with each GSL and SLS borrower, either in person or by
videotape presentation. In each case, the school shall con-
duct this counseling prior to its release of the firstdisburse-
mentof the proceeds oi the first GSL or SLS loan made to the
borrower for attendance at the school, and shall ensure that
an individual with expertise in the Title IV programs is
reasonably available shortly after the counseling to answer
the borrower's questions regarcing those programs. A corre-
spondence school shall provide Ca borrower with written
counseling materials by mail prior to releasing those pro-
ceeds.

(2) In conducting the initial counseling, the schoolmust

(i) Emphasize to the borrower the seriousness and
importance of the repayment obligation the borrower is
assuming;

(ii) Describe in forceful terms the likely consequences
of default, including adverse crecfit reports and litigation; and

(iii) In the case of a student borrower of a GSL or SLS
program loan (other than a loan made or originated by the
school), emphasize that the borrower is obligated to repay
the full amount of the loan even if the borrower does not
complete the program, is unable to obtain employment st,-en
completion, or is otherwise dissatisfied with or does nct
-eceive the educational or other services that the borrower
purchased irom the school.

(3) Additional matters that the Secretary recommends
that a school include in the initial counseling session or
materials are set forth in Appendix D to 34 CFR Part 668.

(g) Exit counseling. (1) A school shall conduct in-
person exit counseling with each GSL and SLS borrower
shortly before the borrower ceases at least half-time study at
the school, except that

(i) In the case of a correspondence school, the school
shall provide the borrower with written counseling materials
by mail within 30 days after the oorrower completes the
program; and

(ii) If the borrower withdraws from school without the
school's prior knowledge, or fails to attend an exit counseling
session as scheduled, the school shall mail written oeunsel-
ing material to the borrower at the borrowers last known
address within 30 days after learning that the borrower has
withdrawn from school or failed to attend the scheduled
session.

(2) In conduct:ng the exit counseling the school must-

(i) Provide the borrower with general informationwith
respect to the average indebtedness of the students who
have obtained GSL or SLS program loans for attendance at
that school;

(ii) Inform the student as to the average anticipated
monthly repayment for those students basedon thataverage
indebtedness;

(fii) Review for the borrower available repayment
options (e.g., loan consolidation, refinancing);

(iv) Suggest to the borrower debt managementstrate-
gies that the school determines would best facilitate repay-
ment by the borrower; and

(v) Include the matters described in paragraph (0(2) of
this section.

(3) AdCtional matters that the Secretary recommends
that a school include in the exit counseling session or
materials are set forth in Appendix D to Part 668.

(4) The school shall maintain in the student borrowers
file documents substantiating the schoors compliancewith
earagraphs (f)-(g) of this section as to that borrower.

(Authority: 20 U.S.C. 1077, 1078, 1078-1, 1082, 1085, 1092,
1094)

(Reporting and recordkeeping requirements were approved
by the Office of Management and Budget under control
number 1840-('538)

Sec. 682.605 Determining the date of a student's
withdrawal.

(a) Purpose. This section establishes ruies for hose a
school shall determine the withdrawal date for a student to
whom or on whose behalf a loan has beer, made under this
part, for the purpose of repot ing to the lender the date teat
the student has withdrawn from the school and for determin-
ing when a refund must be paid under Sec. 682.607 of this
part.

(b) The withdrawal date. (1) Except as provided in
paragraphs (b)(2) and (b)(3) of this section, the students
withdrawal date is the earlier of-

(i) The date the student notifies the school of the
students withdrawal, or the date of withdrawal specified by
the student, whichever is :ater; or

(ii) The date of withdrawal, au determined by the
school.

(2) if the student has not returned to school at the
expiration of a leave of absence approved under paragraph
(c) of this section, the students withdrawal date is the date of
the first day of the leave of absence.

(3) If the student is enrolled in a program of study by
correspondence, the students withdrawal date is normally
60 days after the due date of a required lesson that the
student failed to subtle in accordancs with the schedule for
lessons established under Sec. 682.602, However, if the
student establishes in writing, within the 60-day period, a
desire to continue in the prcgram andan understanding that
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the required lessons must be submitted on time, thn school
may restore that student to in-school status for purposes of
the loan made under this part The school sh ot! not grant the
student more than one restoration to in-school status on this
basis.

(4) For the purpose of a school's reporting to a lender,
a student's withdrawal date is the month and year of the
withdrawal date determined under paragraphs (bX1) through
(b)(3) of this -section.

(c) Leaves of absence. A student who has oeen
absent from school and has been granted a leave of absence
by a school, in accordance with this paragraph, is not
considered to have withdrawn from school for purposes of
this section. In any twelve-month period, a school may grant
no more thane single leave of absence to a student, provided
that-

(1) The student has made a written request to be
granted a leave of absence;

(2)Theleaveof absenceinvolvesno additional charges
by the school to the student; and

(3) The leave of absence does not exceed-

(i) Sixty days; or

(ii) Six months, under either of the following circum-
stances:

(A) The school is not a correspondence school and
the school's next period of enrollmen: after the start of the
leave of absence would begin more than 60 days after the
first day of the leave of absence.

(B) The leave of absence is requested because ot the
student's mecically determinable condtion, in which case
the student must provide the school with a written recom-
mendation from a physician for a leave of absence longer
than 60 days.

(Authority: 20 U.S.C. 1078-2, 1082, 1094)

Sec. 662.606. Refund Policy.

(a) General. (1) A school shall have a fair and equi-
table refund policy under which the school shall make a
refund of unearned tuition, fees, room and bcard and other
charges, to a student who received a GSL or SLS Program
loan, or whose parent received a PLUS Program loan on
behalf of the student, if the student

(i) Does not register for the period of attendance for
which the loan was intended; or

(ii) Withdraws or otherwise fails to cnmplete the period
of enrollment for which the loan was made.

(2) The school shall provide a written statement con-
taining its refund policy, together with examples of the
apVication of this policy, to a prospective student prior to the
studenrs enrollment, and shall make its policy known to
currently enrolled students. The school shall include in its
statement the procedures that a student must follow to obtain
a refund, but the school shall pay to the lender the portion of

a refund allocable to the student's GSL, SLS, or PLUS
program loans under 34 CFR Part 668 whether or not the
student follows those procedures. If the school changes its
refund policy, it shall ensure that all students are made aware
of the new policy.

(b) Fair and equitable refund policy. A school's refund
policy is fair and equitable if

(1) That poi.../ provides for a refund of at least the
larger of the amouct provided under

(i) The requirements of applicabk. State law; or

(1)(A) The specific refund standards established by
the school's nationally recognized accreciting agency and
approved by the Secretary; or

(B) If no such standards exist the specific refund
poky standards contained in Appencix A to this part, or the
refund policy standards set by another association of institu-
tions of postsecondary education and approved by the
Secretary; and

(2) Within 60 days after the school's receipt of notice
from the Secretary that its fiscal year default rate, as defined
in 34 CFR Part 668, exceeded 30 percent for any fiscal year
after 1986, and continuing untl the Secretary notifies the
school that its rate was equal to or lesi than 30 percent for a
subsequent fiscal year, the school's policy conforms with the
pro rata refund calculation described in paragraph (c) of this
section or the requirements of paragraph (b)(1) of this
section, whichever results in the larger refund amount
However, the provisions of paragraph (bX2) of this section do
not apply to the school's refund policy for any studentwhose
last recorded day of attendance is after the earlier of

(i) The halfway point (in time) for the student's pro-
gram of study; or

(ii) Six months after the commencement of the stu-
dent's program.

(c)(1) 'Pro rata refund; as used in this section, means
a refund by the school of not less than that portion of the
tuition, fees, room and board, and other charges assessed
the student by the school equal to the portion of the period of
enrollment for which the student has been ch.-.7ged that
remains on the last recorded day of attendance by the
student, rounded downward to the nearest 10 percent of that
period, less any unpaid charges owed by the student for the
period of enrollment for which the student has been charged,
and less

(i) A reasonable administrative fee not to exceed the
lesser of 5 percent of the tuition, fees, room and board, and
other charges assessed the student, or $100; and

(ii) Charges authorized by paragraph (c)(5) of this
section.

(2) For purposes of paragraph (c)(1) of (As section, in
the case of a program that is measured in credit hours, *the
portion of the period of enrollment for which the student has
been charged that remains* is determined by dividing the
total number of weeks comprising the period of enrollment for
which the student hk been charged Into the number of
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weeks remaining in that period as of the last recorded day of
attendance by the student.

(3) For purposes of paragraph (c)(1) of this section, in
the case of a program that is measured in dock hours, *the
portion of the period of enrollment for which the student has
been charged that remains` is determined by dividing the
total clock hours comprising the period of enrollment for
which the student has been charged into the number of dock
hours remaining to be completed by the student in that period
as of the last recorded day of attendance by the student

(4) For purposes of paragraph (c)(1) of this section, in
the case of a correspondence program, 'the portion of the
period of enrollment for which the student has been charged
that remains* is determined by dividing the total number of
lessons comprising the period of nrdlment for which the
student has been charged into the total number of such
lessens not submitted by the student

(5) A school may reqvire that equipment issued to the
student by the school that the school would reissue to
another student be returned by a student once the school
determines that the borrower has withdrawn, if the school
makes a written request for that return that is received by the
student within 10 days of the date of that determination. lithe
school notified the student in writing prior to enrollment that
return of the specific equipment involved would be required
if the student withckew, the school may deduct from the
refund owed under this section the documented cost to the
school of that equipment if the student fails to retum it within
10 days of the date of the student's receipt of the request from
the school. However, the school may not delay its payment
of a refund to a lender under Sec. 82.607 by reason of this
process.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1082, 1094)

(Approved by the Office of Management and Budget under
control number 1840-0538)

Sec. 682.607 Payment of a refund to a lender.

(a) General. By applying for a GS LPor PLUS Program
loan, a borrower authorizes the school to pay dready to the
lender that portion of a refund from the schoolthat is allocable
to the loan. A school-

(1) Shall pay that portion of ne student's refund that
is allocable to a GSLP or PLUS Program loan to-

(i) The original lender; or

(ii) A subsequent holder, if the loan has been trans-
ferred and the school knows the new holder's identity; and

(2) Shall provide simultaneous written notice to the
borrower and, if the borrower is a parent, to the student on
whose behalf the loan was made, when the school pays a
refund to a lender on behalf of that student.

(b) Allocation of refund. In determining what portion of
a student's refund for an academic period is rilocable to a
loan received by the borrower for the same academic period,
the school shall follow the procedures established in 34 CFR
Part 668.

(c) Timely payment. A school shall pay a refund thatis due

1

(1) Within 60 days after the earliest of the

(i) Student's withdrawal as determined under Sec.
82.605 (b)(1)(i) or (b)(3);

(ii) Expiration of the academic term (e.g., semester,
quarter, or trimester) in which the student withdrew, as
determined under Sec. 82.605(b)(1)(ii);

(iii) Expiration of the period of enrollment for which the
loan was made; or

(iv) The date on which the school makesa determina-
tion that the studenthas withdrawn underSec.82.605(b)(1)(ii);
Or

(2) In the case of a student who does not return to
school at the expiration of an approved leave of absence
under Sec. 82.605(c), within 30 days after thelast day of that
leave of absence.

(d) Transition requirements. In the event of a school's
closure, termination, suspension of operations,cr change in
ownership, the school or its successors shall make provi-
sions for compliance with the requirements of this section
with regard to students who obtained, or on whose behalf
parents obtained, loans for periods of attendance at the
school that began prior to the school's change in status.

(Authority: 2') U.S.C. 1078-2, 1082, 1094)

Sec. 682.608 Termination of a school's lendingeligibility.

(a) General. The Secretary terminates a school's
eligibility to make loans under this part, if the school reaches
the 15 percent limit on loan defaults described in paragraph
(b) of this section.

(b) The 15 percent limit (1) e Secretary temtinates
a school's eligibility to make loans if, at the end of each of the
two most recent consecutive fiscal years for which dataare
available, the total amount of loans described in paragraph
(b)(1)(i) of this section is equal to or greater than 15 percent
of the total amount of loans described in paragraph (b)(1)(ii)
of this section:

(i) The original principal amount of all loans the school
has el.er made that went into default during that period.

(ii) The original principal amount of all loans the school
has ever made, includng loans in deferment status that-

(A) Were in repayment status at the beginning ofthat
period; or

(B) Entered repayment status during that period.

(2) In making the determination under this section, the
Secretary considers the status of all GSLP and PLUS Pro-
gram loans made by the school, whether the loans are held
by the school or by a subsequent holder.

(c) Exception based on hardship. The Secretary does
not terminate a school's lending eligibility under paragraphs
(a) and (b) of this section if the Secretary determines that the
termination would result in a hardship for the school or its
students. The Secretary makes this determination if the
school shows that-



(1) Termination is not justified in light of recent im-
provements the school has made in its collection capabilities
that will cause the school's loan delinquency rate to improve
within the next year. Examples of these improvements in-
clude- .

,i) Adopting more efficient collection procedures; or

(ii) Employing increased collection staff; or

(2) Termination would cause a substantial hardship to
the school's current or prospective students or their parents
based on-

(i) The extent to which the school provides, and
expects to continue to provide, educational opportunities to
economically disadvantaged students, as measured by the
percentage of students enrolled at the school who-

(A) Are in families that fail within the low-income
family* category used by the Bureau of the Census;

(B) Would not be able to enroll, or continue their
enrollment, at that school without a loan from the school; and

(C) Would not be able to obtain a comparable educa-
tion at another school;

(ii) The extent to which the school offers academic
programs that-

(A) Are unique in the geographical area that the
school serves; and

(B) Would not be available to some students if they or
their parents could not obtain loans from the school; and

(iii) The quality of improvements the school has made
in its-

(A) Management of student financial assistance pro-
grams; and

(B) Conformance with sound business practices.

(d) Termination procedures. (1) The Secretary does
not terminate the lending eligibility of a school under this
semion until the school has been notified of the impending
action and has had an opportunity for a hearing.

(2) The Secretary or a Department or Education
official designated by the Secretary begins a termination
action by sending a notice to the school. The notice is sent by
certified mail with return receipt requested. The notice-

(i) Informs the school of the intent to terminate the
school's lending eligibility becaJse of the school's default
experience;

(ii) Specifies the proposed effective date of the termi-
nation as the following October 1; and

(iii) Informs the school that it has 15 days to-

(A) Submit any written material it wants considered in
determining whether its lenc.ng eligibility should be termi-
nated under paragraphs (a) and (b) of this section, including

written material in support of a hardship exception under
paragraph (c) of this section; or

(B) Request a hearing to show why the school's
lending eligibility should not be terminated.

(3) If the school does not request a hearing but
submits written material, the Secretary or the designated
official considers that material and notifies the school as to
whether the termination action will be taken.

(4) The Secretary or the designated official (presking
officer) schedules the date and place of a hearing fora school
that has requested a hearing. The date of the hearing is at
least 15 days from the date of receipt of the request. The
presiding officer-

(i) Conducts the hearing;

(ii) Considers all written material presented before the
hearing and any other material presented during the hearing;
and

(Hi) Determines if termination of the school's fencing
eligibility is warranted.

(5) The decision of the preskfing officer, in the event
that the school has submitted written material but has not
requested a hearing, is subject to review by the Secretary.

(e) Effects of termination. A school that has its lencfing
eligibility terminated under this section may not-

(1) Make further loans under this part unless it has
entered into a new lending agreement with the Secretary
under Sec. 682.601; or

(2) Enter into a new guarantee agreement with the
Secretary until at least one year after the school's lending
eligibility has been terminated under this section.

(f) Schools under the same ownership. If a school
makes a loan to students or parents of students in atten-
dance at other schools under the same ownership, the
Secretary may make the determinations required by this
section by-

(1) Treating all of the schools as one school; or

(2) Treating each school on an individual basis.

(Authority: 20 U.S.C. 1078-4, 182, 1035)

Sec. 682.609 Remedial actiOns.

(a) The Secretary requires a school to repay to the
Secretary ffruhds paid by the Secretary to other program
participants if the Secretary determines that the payment
resulted, in whole or in part, from-

(1) The school's violation of a Federal statute or
regulation; or

(2) The school's negligent or willful false certification.

(b) The Secretary's decisioi to require repayment of
funds by a school, to withhold funds from a school, or to limit,
suspend or terminate a school's GSL or PLUS Program
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participation, does not become final until the Secretary
provides the school with written notice of the intendedaction
and an opportunity to be heard. However, the Secretaty may
withhold payments from a school or suspend an agreement
with a school prior to giving notice and an opportunity to be
heard if the Secretaty finds that emergency action necessary
to prevent substantial harm to the Federal interest.

(c) Notwithstanding paragraph (a) of this section, the
Secretary may waive the tight to require repayment of funds
by a school if, in the Secretary's judgment, the best interest
of the United States so requires.

(d) Once final, the Secretarys decision to require
repayment of funds or to take other remedial action against
a school under this section is conclusive and binding on the
school. (Note:A decision by the Secretaryunder this section
is subject to judicial review under 5 U.S.C. 706 and 41 U.S.C.
321-322.)

(Authority: 20 U.S.C. 1078-2, 1082, 1094)

Sec. 682.610 Records, reports, and Inspection
requirements for participating schools.

(a) General. Each school shall-

(1) Establish and maintain proper administrative and
fiscal procedures and all necessary records as set forth in the
regulations in this part and in 34 CFR Part 668 in order to-

(i) Protect the rights of students and parent borrowers;

(ii) mtect the United States from unreasonable risk of
loss; and

(iii) Comply with any specific requirements in those
regulations; and

(2) Submit all reports required by this part and 34 CFR
Part 668 to the Secretary.

(b) Loan record requirements. In adcftion to records
required by 34 CFR Part 668, for each loan received under
this part by or on behalf of its students, a school shall maintain
a copy of the loan application and a record of-

(1) The name of the lender;

(2) The address of the lender;

(3) The amount of the loan and the period of atten-
dance for which the loan was intended;

(4) The data used to construct an individual student
budget or the school's itemized standard budget used in
calculating the studr It's estimated cost of attendance;

(5) The amount of the student's tuition and fees paid
for the loan period and the date the student paid the tuition
and fees;

(6) In the case of a GSLP loan for which the borrower
applies for interest benefits under Sec. 682.301, the data
used to determine the student's alusted gross family in-
come and the student's expected family contibution, and the
corresponding certification by the school to the lender;

(7) in the case of a GSLP loan-

(i) The date the school received each loan disburse-
ment and the amount of that disbursement;

(ii) The date the school endorsed each loan check;
and

(iii) The date or dates of transmittal of the loan pro-
ceeds by the school to the student; and

(8) A record of the student's job placement, if known.

(c) Student status reports. A school shall-

(1) Upon receipt of a student confirmation report form
from the Secretary or a similar status confirmation report
form from any guarantee agency, complete and return, within
30 days of receipt, that report to the Secretary or the
guarantee agency, as approptiate; and

(2) Promptly notify the lender-

(i) When the school discovers that a student who has
received a GSLP loan has ceased to be enrolled on at least
a half-time basis and it does not expect to submit, within the
next 60 days, its next student confirmation report to the
Secretary or the guarantee agency;

(i) When the school discovers that a PLUS Program
loan has been made to or on behalf of a studentwho has been
accepted for enrollment at that school but who fails to enroll
on at least a half-time basis for the period for which the loan
was intended; or

(iii) When the school &covers that a full-time student
to whom a PLUS Program loan was made has ceased to be
enrolled on a full-time basis.

(d) Record retention requirements. Unless othetwise
directed by the Secretary, the school or its successors-

(1) Shall keep all records required under the regula-
tions in this part for five years following the last day of the
period for which the loan was intended;

(2) Shall keep for five years after their completion
copies of reports and other forms used by the school relating
to the GSLP or the PLUS Program;

(.3) Shall provide, in the event of the school's closure,
termination, suspension, or change of ownership, for the
retention of the records and reports required by the regula-
tions in this part and for access by the Secretary or his
authorized representatives to those records and reports; and

(4) May keep records and copies of reports on micro-
film or in computer format.

(e) Inspection requirements. Upon request, a school
shall afford the Secretary, a guarantee agency, and any of
their authorized representatives, access to its records in
order to verify the accuracy of its reports or the school's
compliance with the Act and applicable regulations.

(f) Infamation sharing. Upon request, a school shall
promptly provide a lender or guarantee agency with any
information it has respecting the last known address, sur-
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name, employer, and employer address of a borrower who
attends or has attended the school

(g) Reports to the Secretary. With respect to each
program for which a disclosure to a prospective student is
required by 34 CFR 668.44 to be made using a form set forth
in Appendx A. Part 668, a school shall, between October 1
and December 31 of each year, transmit to the Secretary

(1) A completed copy of that form containing the most
recent data required by Part 668 to be included on the form;
and

(2) Information showing the total amount of charges
for tuition, fees, equipment, books, and supplies for the
program.

Authority: 20 U.S.C. 1078-2, 1082, 1094)

(Reporting and recordkeeping requirements were approved
by the Office of Management and Budget under control
number 1840-0538)

Subpart G-Limitation, Suspension, or
Termination of Lender Eligibility Under the
Guaranteed Student Loan Program and the
PLUS Program

Source: 51 FR 40923, Nov. 10, 1986, unless otherwise
noted.

Sec. 682.700 Purpose and scope.

(a) This subpartgoverns the limitation, suspension, or
termination of the eligibility of an otherwise eligible lender to
participate in the GSLP and the PLUS Program. The regula-
tions in this subpart apply to a lender that violates any
statutory provision governing the GSLP or the PLUS Pro-
gram or any regulations, special arrangements, agreements,
or limitations prescribed under the GSLP or the PLUS
Program. These regulations apply to lenders that participate
in a guarantee agency program as well as lenders that
participate in the FISLP or the Federal PLUS Program.

(b) This subpart does not apply-

(1) To a determination that an organization fails to
meet the definition of -eligible lender in section 435(g)(1) of
the Act or the definidon of lender in Sec. 682.200;

(2) To a school's loss of lending eligibility under Sec.
682.608; or

(3) To an administrative action by the Department of
Education based on any alleged violation of-

(i) The Family Educational Rights and Privacy Act of
1974 (Section 438 of the General Education Provisions Act),
which is governed by 34 CFR Part 99;

(ii) Title VI of the Civil Rights Act of 1964, which is
govemed by 34 CFR Parts 100 and 101;

(iii) Section 504 of the Rehabilitation Act of 1973
(relating to discrimination on tha basis of handicap), which is
govemed by 34 CFR Part 104; or

(iv) Title IX of the Education Amendments of 1972
(relating to sex discrimination), which is governed by 34 CFR
Part 106.

(c) This subpart does not supplant any rights or
remedies that the Secretary may have against participating
lenders under other authorities.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.701 Definitions of terms used in this subpart.

The following definitions are used in this subpart:

Designated Departmental official: An official of the
Department of Education to whom the Secretary has dele-
gated the responsibility for initiating and pursuing limitation,
suspension, or termination proceedings.

Limitation: The continuation of a lenders eligibility
subject to compliance with special conditions established by
the Secretary as the result of a limitation or termination
proceeting.

Suspension: The removal of a lenders eligibility for a
specified period of time or until the lender fulfills certain
requirements.

Termination:The removal of a lenders eligibility for an
indefinite period of time.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.702 Effect on participation.

(a) Limitation, suspension, or termination proceed-
ings do not affect a lenders responsibilities, or rights to
benefits and claim payments, that are based on the lenders
prior participation in the program, except as provided in
paragraph (c) of this section and in Sec. 682.70.

(b) Effect of limitation: A limitation imposes on a
lender-

(1) A limit on the number of total amount of GSLP or
PLUS Program loans that a lender may make, purchase, or
hold;

(2) A limit on the number of total amount of GSLP or
PLUS Program loans a lender may meke to, or on behalf of,
students at a particular school; or

(3) Other reasonable requirements or conditions,
including those described in Sec. 682.709.

(c) Enact of termination: After the effective date of the
termination of a lenders eligibility, the Secretary does not
guarantee new loans made by that lender or pay interest
benefits, special allowance, or reinsurance on new loans
guaranteed by a guarantee agency after that date. The
Secretary may also prohibit the lender from making further
disbursements on a loan for which a guarantee commitment
has already been issued.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.703 Informal compliance procedure.
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(a) The Secretary may use the informal compliance
procedure in paragraph (b) of this section if the Secretary
receives a complaint or other reliable information incficating
that a lender may be in violation of applicable laws, regula-
tions, special arrangements, agreements, or limitations.

(b) Under the informal compliance procedure, the
Secretary gives the lender a reasonable opportunity to-

(1) Respond to the complaint or information; and

(2) Show that the violation has been corrected or
submit an acceptable plan for correcting the violation and
preventing its recurrence.

(c) The Secretary does not delay limitation, suspen-
sion, or termination procedures during the informal compli-
ance procedure if-

(1) The delay would harm the GSLP or the PLUS
Program; or

(2) The informal compliance procedure will not result
in correction of the alleged violation.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.704 Emergency action.

(a) The Secretary, or a designated Departmental
official, may take emergency action to stop the issuance of
guarantee commitments and the payment of interest benefits
and special allowance to a lender if the Secretary-

(1) Receives reliable information that the lender is in
violation of applicable laws, regulations, special arrange-
ments, agreements, or limitations;

(2) Determines that immediate action is necessary to
prevent the likelihood of substantial losses by the Federal
Government, parents, or students; and

(3) Determines that the likelihood of loss exceeds the
importance of following the procedures for limitation, sus-
pension, or termination.

(b) The Secretary begins an emergency action by
notifying the lender, by certified mail with return receipt
requested, of the action and the basis for the action.

(c) The effective date of the action isthe date the
notice is mailed to the lender.

(d)(1) An emergency action does not exceed 30 days
unless a limitation, suspension, or termination proceeding is
begun before that time expires.

(2) If a limitation, suspension, or termination proceed-
ing is begun beforo the expiration of the 30-day period-

(i) The emergency action may be extended until
completion of the proceeding, including any appeal to the
Secretary; and

(ii) The Secretary provides, upon the request of the
lender, an opportunity for the lender to demonstrate that the
emergency action is unwarranted.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.705 Suspension proceedings.

(a) Scope. (1) A suspension removes a lender's
eligibility under the GSLP and the PLUS Program, and the
Secretary does not guarantee or reinsurea new loan made
by the lender during a period not to exceed 60 days from the
effective date of the suspension, unless-

(i) The lender and the Secretary agree toan extension
of the suspension period, if the lender has not requested a
hearing; or

(ii) The Secretary begins a limitation or a temtinetion
proceedng.

(2) If the Secretary begins a limitation or a termination
proceeding before the suspension period ends, the Secre-
tary may extend the suspension period until the completion
of that proceeding, includi,ig any appeal to the Secretary.

(b) Notice. (1) The Secretary, or a designated Depart-
mental official, begins a 3uspension proceeding by sending
the lender a notice by certified mail with return receipt
requested.

(2) The notice-

(i) Informs the lender of the Secretary's intent to
suspend the lender's eligibility for a period not to exceed 60
days;

(ii) Describes the consequent 3 of a suspension;

(iii) Identifies the alleged violations on which the
proposed suspension is based;

(iv) States the proposed effective date of the suspen-
sion, which is at least 20 days after the date of mailing of the
notice;

(v) Informs the lender that the suspension will not take
effect on the proposed effective date if the Secretary re-
ceives, at least five days prior to that date, a request for a
hearing or written material showing why the suspension
should not take effect; and

(vi) Asks the lender to correct any alleged violations
voluntarily.

(c) Hearing. (1) If the lender does not request a
hearing but submits written material, the Secretary, or a
designated Departmental official, considers the material
and-

(i) Dismisses the proposed suspension; or

(ii) Notifies the lender of the effective date of the
suspension.

(2) If the lender requests a hearing within the time
specified in paragraph (b)(2)(v) of this section, the Secretary
schedules the date and place of the hearing. The date is at
least 16 days after receipt of the request from the lender. No
proposed suspension takes effect until a hearing is held.
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(3) The hewing is conducted by a presiding officer
who-

(i) Ensures that a written record of the hearing is
made;

(ii) Considers relevant written material presented
before the hewing and other relevant evidence presented
during the hearing; and

(iii) Issues a decision, based on findings of fact and
conclusions of iaw, that may suspend the lender's eligibility
only if the presiding officer is persuaded that the suspension
is warranted by the evidence.

(4) The formal rules of evidence do not apply, and no
discovery, as provided in the Federal Rules of Civil Proce-
dure, is required.

(5)The pre sicing officer shall base findings of fact only
on evidence considered at or before the hewing and matters
given official notice.

(6) The initial decision of the presiding officer is maiied
to the lender.

(7) The Secretary reviews the docision of the presid-
ing officer. The Secretary affirms a decision of the presicing
officer iniposing a suspension unless it is clearly unsup-
ported by the evidence. The Secretwy affirms a decision
declining to impose a suspension if the Secr: tary believes
suspension is not warranted by the eviience. The Secretary
notifies the lender of the Secretary's decision by mail.

(8) A suspension takes effect cm either the date that
the notice of a decision imposing the sorspension is mailed to
the lender, or on the original proposed effective date stated
in the notice sent under paragraph (b) of this section, which-
ever is later.

(Authority; 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.706 Limitation or termintion proceedings.

(a) Notice. (1) The Secretary, oi a designated Depart-
mental official, begins a limitation or termination proceeding,
whether or not a suspension procesdng has begun, by
sending the lender a notice by certilied mail with return
receipt requested.

(2) The no6ce-

(i) Informs the lender of the Secretary's intent to limit
or terminate the lenders eligibility;

(ii) Describes the consequence); of a limitation or
termination;

(iii) Identifies the alleged violaticris cn which the
proposed limitation or termination is based;

(iv) States the limits which may be imposed, in the
case of a limitation proceeding;

(v) S tates the proposed effective date of the limitation
or termination, which is at least 20 days after the date of
mailing of the notice;

(vi) Informs tha lender that the limitation or termination
mil not take effect on the proposed effective date if the
Secretary receives, at least five days prior to that date, a
request for a hearing or written material showing why the
limitation or termination should not take effect; and

(vii) Asks the lender to voluntarily correct any alleged
violations.

(b) Hearing. (1) If the lender does not request a
hearing but submits written material, the Secretary, or a
designated Departmental official, considers the material
and-

(i) Dismisses the proposed limitation or termination; or

(ii) Notifies the lender of the effective date of the
limitation or termination.

(2) If the lender requests a hearing within the time
specified in paragraph (a)(2)(vi) of this section, the Secretary
schedules the date and place of the hearing. The date is at
least 15 days after receipt of the request from the lender. No
proposed limitation or termination takes effect until a hewing
is held.

(3) The hewing is conducted by a presiding officer
who-

(i) Ensures that a written record of the healing is
made;

(ii) Considers relevant written material presented
before the hearing and other relevant evidence presented
during the hearing; and

(iii) Issues an initial decision, based on findings of fact
and conclusions of law, that may limit or terminate the
lenders eligibility if the presiding officer is persuaded that the
limitation or termination is warranted by the evidence.

(4) The formal rules of evidence do not apply, and no
discovery, as provided in the Federal Rules of Civil Proce-
dure, is required.

(5) The presicing officer shall base findings of fact oniy
on evidence considered at the hearing and matters given
official notice.

(6) If a termination action is brought against a lender,
and the presiding orcer concludes that a limitation is more
appropriate, the presiding officer may issue a decision im-
posing one or more limitations on a fender rather than
terminating the lenders eligibility.

(7) The initial decision of the presiding officer is mailed
to the lender.

(8) Any time schedule specified in this section may be
shortened with the approval of the presicOng officer and the
consent of the lender aria the Secretary or designated
Department official.

(9) The presiding officers initial decision automati-
cally becomes the Secretary's final decision 20 days after it
is issued, unless the lender or designated Department official
appeals the decision to the Secretary within this period.

10-54



(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.707 Appeals in a limitation or termination
proceeding.

(a) If the lender or designated Departmental official
appeals the initial decision of the presking officer in accord-
ance with Sec. 682.706(b)(9), the Secretary-

(1) Sets a time period for the appealing party to submit
additional written material, inoludng exceptions to the initial
decision, proposed findings and conclusions, and supporting
briefs and statements;

(2) Sets a time by which the opposing party must
respond; and

(3) Issues a final decision affirming, mmifying, or
reversing the initial decision, including a statement of the
reasons for the Secretary's decision.

(b) Any party submitting material to the Secretary
must provide a copy to each party that participates in the
hearing.

(c) If the presiding officer's initial decision would limit
or terminate the lender's eligibility, it does not take effect
pending the appeal, unless the Secretary determines that a
stay of the effective date would seriously and adversely affect
the GSLP, the PLUS Program, students, or parents.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.708 Evidence of mailing and receipt dates.

(a) All mailing dates and receipt dates referred to in
this subpart are evidenced by the original receipts from the
U. Postal Service.

(b) If a lender refuses to accept a notice mailed under
this subpart, the Secretary considers the notice as being
received on the date that the lender refuses to accept the
notice.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.709 Reimbursements, refunds, and offsets.

(a) As part of a limitation or termination proceeding,
the Secretary, or a designated Departmental official, may
require a lender to take reasonable corrective action to
remedy a violation of applicable laws, regulations, special
arrangements, agreements, or limitations.

(b) The corrective action may include payment to the
Secretary or recipients designated by the Secretary of any
funds, and any interest thereon, that the lender improperly
received, withheld, disbursed, or caused to be disbursed.

(c) If a final decision requires a lender to reimburseor
make any payment to the Secretary, the Secretarymay offset
the amount due against any interest benefits, special allow-
ance, or other payments due to the lender.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.710 Removal of limitation.

(a) A lender may request removal of a limitaeon
imposed in accordance with the regulations in this subpart at
any time more than 12 months after the effective date of the
limitation.

(b) The request must be in writing and must show that
the lender has corrected any violations on which the limita-
tion was based.

(c) Within 60 days after receiving the request. the
Secretary-

(1) Grants the request;

(2) Denies the request; or

(3) Grants the request subject tc other limitations.

(d)(1) If the Secretary denies the request or estab-
lishes other limitations, the lender, upon request, is given an
opportunity to show why all limitations should be removed.

(2) A lender may continue to participate in the SLP
and the PLUS Program, subject to any limitation imposed by
the Secretary under paragraph (c)(3) of this section, pending
a decision by the Secretary on a request under paragraph
(d)(1) of this section.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

Sec. 682.711 Reinstatement alter termination.

(a) A lender whose eligibility has been terminated by
the Secretary in accordance with the regulations in this
subpart may request reinstatement of its eligibility at any time
more than 18 months after the effective date of the termina-
tion.

(b) The request must be in writing and must show that-

(1) The lender has corrected any violations on which
the termination was based; and

(2) The lender meets all requirements for eligibility.

(c) A school lender whose eligibility as a participating
school has been terminated under 34 CFR Part 668, may not
be considered for reinstatement as a GSLP or PLUS Pro-
gram lender until it is reinstated as a participating school.
However, the school may request reinstatement as both a
school and a lender at the same time.

(d) Within 60 days after receiving a request for rein-
statement, the Secretary-

(1) Grants the request;

(2) Denies the request; or

(3) Grants the request subject to limitations.

(e)(1) If the Secretary denies the lenders request, or
allows reinstatement subject to limitations, the lender, upon
request, is given an opportunity to show why its eligibility
should be reinstated and all limitations removed.

(2) A lender, whose eligibility to participate in the
GSLP and the PLUS Program is reinstated subject to limits-
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tions imposed by the Secretary t- ursuant to paragraph (d)(3)
of this section, may participate in those programs, subject to
those limmtions, pending a decision by the Secretary on a
request under paragraph (e)(1) of this section.

(Authority: 20 U.S.C. 1078-2, 1080, 1082, 1094)

(Reporting and recordkeeping requirements contained in
paragraph (b) were approved by the Office of Management
and Budget under control number 1840-0538)

Subpart H-Special Allowance Payments on
Loans Made or Purchased With Proceeds of
Tax-Exempt Obligations

Source: 50 FR 5515, Feb. 8, 1985, unless otherwise noted.

Sec. 682.800 General.

An Authority that issues tax-exempt obligations in
order to make or acquire loans under the Guaranteed Stu-
dent Loan (GSL) or PLUS programs, or to advance funds to
another entity for those purposes, shall submit a Plan for
Doing Business (Plan) to the Secretary. In order for the
Authority, or the recipient of those funds from the Authority,
to receive special allowance payments on those loans, the
Secretary must approve the Plan. This subpart lists the
requirements which must be addressed in the Plan, the
procedures for its submission, and the documentation re-
quired with the Plan. The Plan must also include provisions
that meet the standards established in this subpart.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.801 Definitions applicable to Subpart H.

The definitions contained in Sec. 682.200 apply to this
subpart. in addition, the following definitions apply to this
subpart:

Authority means any entity, public or private non-
profit, which may issue tax-exempt obligations in order to
obtain funds to be used for the making or purchasing of GSL
or PLUS loans. The term "Authority" includes any agency,
including a State postsecondary institution or any other
instrumentality of a State or local governmental unit, regard-
less of the designation or primary purpose of that agency,
which may issue tax-exempt obligations. The term also
includes any party authorized to issue such obligatons nn
behalf of a governmental agency, and any non-profit organi-
zation that issues qualified scholarship funding bonds under
26 U.S.C. 103(e).

Bond-use period of an issue means the period in
which the lendable proceeds of the obligation or obligations
comprising the issue will be used to make or purchase
student loans.

Issuing expense means the costs of issuing the obli-
gation, including survey costs, advertising and printing costs,
fees of financial advisors and counsel, initial fees of trustees,
paying agents, certifying or authenticating agents, and simi-
lar expenses.

Loan or student loan means any loan made under the
GSL or PLUS programs.

Lendable proceeds means that portion of the original
proceeds as defined in 26 CFR 1.103-13(b)(2)(1) which is
neither deposited in a reasonably required reserve or re-
placement fund as defined in 26 CFR 1.103-14(d), nor
committed, under the terms of the indenture or other agree-
ment governing the issue, to be used for debt service or
administrative and servicing costs of the Authority.

Obligation means any interest-bearing debt or original
issue discount debt incurred by an Authority pursuant to its
borrowing powers. As used in this subpart, this term means
only an obligation issued to acquire funds for financing or
refinancing the making or purchasing of student loans.

Proceeds means that term as used in 26 CFR 1.103-
13(b)(2).

Refunding issue means one described in 26 CFR
1.103-14(e)(2).

Service area means the geographic area in which the
Authority may do business under the Plan.

Short-term obligation means an obligation with a
maturity of 270 days or less.

Source of student loan credit means a party which
may make or purchase student loans, or provide funds to be
used for those purposes.

Tax-exempt obligation means any obligation, the
income from which is exempt from taxation under the Internal
Revenuo Code of 1954.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.802 Provisions required in Plan.

(a) Each Plan submitted for the approval of the Sec-
retary must contain provisions necessary to ensure that-

(1) If an Authority acts as a secondary market for
student loans, it shall exclude no eligible lender in the service
area from participation in its program, and shall permit all
eligible lenders to participate in its program on the same
terms and conditions;

(2) No director, officer, or staff member of the Author-
ity who receives compensation from the Authority may own
stock in, or receive compensation of any kind from, any
agency or organization that contracts to serviai and collect
the loans in which the Authority has a legal or equitable
interest;

(3) The Authority shall not purchase student loans at
a premium or discount amounting to more than one percent
of the unpaid principal amount borrowed plus interest ac-
crued to the date of acquisition;

(4) The Authority shall not pay transfer fees in excess
of the costs of transferring a loan portfolio or a portion of it
from the lendar to the Authority;

(5) The Authority shall, within the limits of funds
available and subject to applicable State and Federal law,
make loans to, or purchase loans made to, all eligible
borrowers who are residents of, or vho seek loans for a
student to attend a school within, the service area of the
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Authority;

(6) The Authority has a plan under which the Authority
shall pursue both the recruitment of new lenders to partici-
pate in a continuing program of benefits to students under
both the GSL and PLUS programs and the maintenance of
existing lender commitments to the program;

(7) The Authority shall secure an annual audit of its
loan program operations by a certified public accounting firm
which will include a review per' ymed in accordance with the
audit standards found in Sec. 682.830 of this subpart; and

(8) The Authority will not issue tax-exempt obligations
for amounts in excess of the unmet need determined accord-
ing to this subpart for student loan credit.

(b) The Secretary approves the Plan if it is submitted
in the manner described in Sec. 682.803, includes provisions
needed to implement the requirements in this section and
meets the standards set forth in this subpart.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.803 Submission of Plan for approval-required
documentation.

An Authority shall submit with, or include in, each Plan
submitted for the approval of the Secretary the following:

(a) If the Authority is a secondary market, a descrip-
tion of the procedures used to inform eligible lenders of the
program of the Authority, samples of announcements to
lenders regarding the Program, and a listing of the types of
lenders and numbers of each type so informed.

(b) If the Authority contracts with an agent to service
or collect loans in which the Authority has a legal or equitable
interest, a sample of the form signed by all &actors, officers,
and staff of the Authority who receive compensation from the
Authority certifying that these persons do not own stock in or
receive compensation of any kind from that agent and a list
of the persons who have signed the form.

(c) If the Authority is a secondary market, a schedule
of the amount of loan transfer fees paid or to be paid by the
Authority to parties from whom it purchases loans and, if the
amount of a loan transfer fee is based on an estimate, an
explanation of how that estimated amount was determined.

(d) A copy of any Federal or State law that the
Authority believes limits its ability to make or purchase loans
made to any eligible borrowers who are residents of, or who
obtained loans for a student to attend, a school located within
its service area.

(e) A copy of the plan under which the Authority
pursues both the recruitment of new lenders to participate in
a continuing program of benefits to students under both the
GSL and PLUS programs and the maintenance of existing
lender commitments to the program.

(9 A copy of the most reesnt independent audit of the
Authority performed in accordance with the audit standards
found in Sec. 682.830 of this subpart.

(g) A copy of any survey instrument or written inquiry
form to be used to solicit from schools, lenders, and second-

ary markets information from which the Authority measures
unmet need for student loan credit.

(h) A certification that the Authority is in compliance
with section 438(d)(2) of the Act (regarding patterns or
practicas resulting in denial of access to student loan credit
for certain borrowers).

(Authority: 20 U.S.C. 1082, 1087-1)

(Approved by the Office of Management and Budget under
control number 1840-0554)

Sec. 882.804 Amendments to Plan.

(a) After a Plan is approved, an Authority shall submit
to the Secretary amendments to the Plan or such documen-
tation as may be needed to reflect accurately th3 policy and
practice of the Authority within 30 days of the date that-

(1)An Authority amends any provision of a Plan which
had previously been approved by the Secretary; or

(2) Any documentation or representation previously
submitted pursuant to Sec. 682.803 has been revised or
rendered inaccurate in any material aspect.

(b) An Authority shall promptly amend its Plan to
comply with changes in applicable statutes and regulations.

(Authority: 20 U.S.C. 1082, 1087-1)

(Approved by the Office of Management and Budget under
control number 1840-0554)

Sec. 682.805 Approval of Plan.

(a) The Secretary promptly reviews a Plan submitted
for approval to determine whetheror not it is complete. If the
Secretary finds that the information or documentation sub-
mitted in or with a Plan is not complete, the Secretary
provides an explanation to the Authority of why the Plan is
incomplete.

(b) The Secretary approves or disapproves the Plan
within 30 days after raseipt of a complete Plan submission.

(c) A complete Plan submission includes-

(1) A Plan which adopts the specific provisions listed
in Sec. 682.802 of this subpart; and

(2) The documentation described in Sec. 682.803 of
this subpart.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.806 Failure to comply with Plan.

(a) If the Secretary finds that an Authority has failed to
comply with any requirement of its Plan or of this subpart, the
Secretary takes actions necessary to protect the interfssts of
the United States. These actions may include the following:
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(3) Determining that loans made or purchased with
the proceeds of a tax-exempt obligation by the Authority or
any entity acting for the Authority after the date of suspension
or revocation are ineligible for payments of special allow-
ances.

(4) Requiring reimbursement from the Authority of
special allowances paid on loans made or purchased by the
Authority or any entity acting for the Authority.

(b) The Secretary's decision to require repayment of
funds by an Authority, to withhold payments of special
allowance, or to suspend or revoke approval of a Plan does
not become final until the Secretary provides the Authority
with written notice of the intended action and an opportunity
to be heard thereon. However, the Secret,y may withhold
payments or suspend approval of the Plan prior to giving
notice and opportunity to be heard if the Secretary finds such
emergency action necessary to prevent substantial harm to
Federal interests.

(c) Once final, the Secretary's decision to require a
repayment of funds or to take c+her remedial action against
an Authority under this section is conclusive and binding on
the Authority.

(Authority: 20 U.S.C. 1082, 1087-1)

Note: A decision by the Secretary under this section is
currently subject to judicial review under 5 U.S.C. 706 and 41
U.S.C. 321-322.

Secs. 682.807-682.809 [Reserved]

Sec. 682.810 Standards for provisions of Plans for Doing
Business-Need for proposed tax-exempt obligation.

To implement th e requirements of Sec. 682.802(a)(8),
an Authority shall adopt provisions to determine, according
to the standards, methodology, and procedures prescribed
in secs. 682.812 through 682,815 and secs. 682.820 through
682.822, that the amount of the lendable proceeds of any
proposed issue of tax-exempt obligations does v.' exceed
the unmet need for student loan credit in its service area
during the bond-use period of that issue. To make the
determination, the Authority shall first estimate the need for
student loan credit in its service area according to the
standards described in Sec. 682.812, or, in the case of a
refunding issue, in Sec. 682.820. The Authority shall then
identify the credit resources available to meet that need, and
estimate the amount of credit available from those resources,
according to the standards described in Sec. 682.813. That
portion of the estimated need that exceeds the credit avail-
able from these resources is the unmet need, as described
in secs. 682.814 and 682.820. The Authority shall icclude in
its Plan provisions to measure those elements which meet
the methodology requirements in secs. 682.815 and 682.821.
For each particular tax-exempt obligation, the Authority shall
demonstrate to the Secretary its compliance with these
requirements in the manner described in Sec. 682.822.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.811 Timing and advance repayment of tax-
exempt obligations.

(a) General. An Authority may issue tax-exempt obli-
gations in order to obtain funds-

(1) To make or purchase student loans, or provide
funds to another for the making or purchasing of student
loans;

(2) To retire an obligation issued to obtain funds for
these purposes; or

(3) To retire an obligation issued to retire a prior
retirement issue.

(b) Time of issuance. An Authority shall issue no tax-
exempt obligation-

(1)(i) Earlier than six months before the bond-use
period commences; or

(ii) If the obligation is part of a refuncing issue, earlier
than thirty days before it retires the prior obligation; ar d

(2) Except as provided in paragraphs (d) and (e) of this
section, later than one year after the Secretary approves the
determination of need for the obligation under Sec. 682.822.

(c) Bond-use period. (1) An Authority shall issue no
tax-exempt obligation for which the bond-use period ex-
ceeds-

(i) One year, for those proceeds to be used to make
loans; or

(ii) Two years, for those proceeds to be used to
purchase loans.

(2) An Authority shall use proceeds of a refunding
issue to retire the prior obligation no later than 30 days after
the date of issuance of the refunding issue.

(d) Short-term obligations. (1) At any time after the
approval of an issue and before the end of the bond-use
period of that issue, an Authority may, without review by the
Secretary, issue a short-term obligation in order to replace or
refund-

(i) All or part of that approved issue; or

(ii) A short-term obligation issued to replace or refund
all or part of that approved issue.

(2) Short-term obligations issued pursuant to this
paragraph retain the same bond-use period as the approved
issue, and must be retired in accordance with the provisions
of paragraph (g) of this section.

(e) Credit support obligations. At any time and without
regard to other provisions of this subpart, an Authority may
issue an obligation to evidence disbursements made under
a credit-support agreement, such as a letter of crecht, and
promptly used to retire all or part of an issue approved under
this subpart.

(f) Resale of obligations. At any time and without
regard to other provisions of this subpart, a party providing
credit support to an Authority, or a marketing agent or similar
party, may resell an approved obligation or a short-term
obligation described In paragraph (d) of this section which it
acquirod at the demand of a previous holder of the obligation.
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(g) Advance repayment (1) Unexpended proceeds.
(i) Except as provided in paragraph (g)(1)(ii) of this section,
at the close of the bond-use period of an issue, an Authority
shall promptly repay obligations comprising that issue with all
lendable proceeds of that issue not expended in the bond-
use period for the purposes in paragraph (a) of this section.

(ii) An Authority need not use unexpended lendable
proceeds to repay its obligations under paragraph (g)(1)(i) of
this section to the extent that the Authority can demonstrate
an unmet need for the unexpended funds (in accordancewith
secs. 682.814 or 682.820, as appropriate) by means of-

(A) A justification for another issue; or

(B) A separate justification.

(2) Loan repayments. An Authority shall use all loan
repayments to repay its obligations in accordance with the
requirements of paragraph (g)(3) of this section. For pur-
poses of this section, to term 'repaymentC includes all
payments of principal, interest, and late charges received
from borrowers and all payments on default, death, &ability,
cnd bankruptcy claims received from a guarantee agency or
the Federal government.

(3)(i) An Authority shall use all available repayments
on loans acquired with the proceeds of an issue to retire a
portion of that issue no later than the earlier of-

(A) Receipt of loan repayments in the amount of at
least 20 per centum of the lendable proceeds of the issue; or

(B) Four years after the date of issuance, provided
that loan repayments in an amountof at least five per centum
of the lendable proceeds of the issue have been received.

(ii) An Authority shall make subsequent repayments
of obligations a- nually on the anniversary of the most recent
repayment made pursuant to paragraph (3)(i) of this section,
provided that loan repayments in an amount of at least five
per centum of the lendable proceeds of the issue have been
received since that repayment

(iii) An Authority need not use to retire outstanding
obligations an amount of loan repayments not exceeding the
difference between-

(A) The amount of annual debt service due on obliga-
tions outstanding after the most recent redemption andan
additional one-twelfth of that annual debt servica; and

(B) The amount of repayments which the Authc-Ay
expects to receive in the twelve months succeedng the most
recent redemption.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.812 Estimating need for student loan credit.

(a) An Authority shall estimate the reasonable need
for student loan credit in its service area during the bond-use
period to be equal to-

(1) The student loan volume in that are 3 for the most
recent twelve-month period for which actual data is Lvailable
multiplied by the number of years in the bond-use period;or

(2) An estimated amount of need for student loans for
the bond-use period based on a statistical analysis of histori-
cal data and credble assumptions regarding changes in the
bond-use period.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.813 Estimating resources available for student
loan credit.

An Authority shall estimate the amount of credit avail-
able for student loan credit in its service area &ring the bond-
use period to include credit from the following sources:

(a) Crecit available from cirect lenders. An Authority
shall include the total net amount of new credit expected to
be made available during the bond-use period in its service
area to students by cfirect lenders other than the Authority
without regard to expected purchases by secmdary markets
as either-

(1) The amount of new student loan credit extended in
that service area during the most recer,t twelve-month period
for which data is available by lenders other than the Auttw;ity,
minus the amount of loans soid to any secondary market
during that same period, plus any net increase in student loan
credit expected to be made available in the setvice area by
those lenders identified to the AtAhority by the Secretary; or

(2) The amount of new student loan crecfit which such
lenders represent, or are deemed to represent that they
expect to make available, minus the amount of loans they
expect to sell to secondary markets, duirng the bond-use
period.

(b) Credit available from an Authority. An Authority
shall include as an available resource, to the extent that no
statutory, regulatory, or contractual provision bars their use
during the bond-use period for new student loan credit, the
egmated amount, as of the beginning of the bond-use
period, of-

(1) Any unexpended lendable proceeds of prior is-

k2) Any repayments on loans held by the Authority;

(3) Any other liquid assets of the Authority.

(c) Credit available from secondary markets other
than the Authcnity. An Authority shall estimate the total
amount of crecit expected to be made available in its service
area from all secondary market sources. The amount of
credit available from a secondary market is the amount of
loans it expects to purchase in the setvice area over the
bond-use period. In making this estimate, an authority shall
consider the Student Loan Marketing Association to be an
available resource.

sues;

and

(1) An Authority shall include as the total amount of
expected loan purchases during the bond-use period by
secondary markets active in its service area the sum of the
following amounts of loans for borrowers in that area:

tracts.
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(ii) Loans included in loan purchase contracts under
negotiation.

(iii) Loans included in neither executed loan purchase
contracts nor contracts under negotiation which are held by
lenders active in its setvice area to which a secondary market
has made both-

(A) An individual solicitation, in writing, to enter into a
contract for the purchase of specific types of loans at par or
at a dscount not exceedng one percent; and

(B) A commitment, in writing, to provide sufficient staff
and administrative resources to enable the lender and the
secor.dary market to close Moan purchase agreement within
a reasonable tithe, not exceedng 90 days. from the receipt
of the initial positive response of that lender to the soliciWion.

(iv) Loans included in neither the actual nor proposed
contracts desalt:Id in paragraphs (c)(1) (i), (ii), and (iii) of
this section which a secondary market estimates that it will
purchase based on its purchase activity in that area during
the most recent three-year period forwhich data is available.

(2) An Authority operating in a State in which the
Student Loan Marketing Association is barred from purchas-
ing loans shall induoa as an available resource the amount
of bans that the Student Loan Marketing Association would
be expected to purchase in the service area during the bond-
use period if the Student Loan Marketing Association were
not barred. The Authority shall deem that the Student Loan
Marketing Association would purchase loans in the service
area during the bend-use period in the same proportion to the
projected student loan volume during that period in thatarea
as the total amount of loan purchases by the Student Loan
Marketing Association during the most recent twelve-month
period for which data is available bears to the total amount of
bans disbursed during that same period in all States except
those which the Secretary has found to have barred the
Association from purchasing loans during the most recent
two years for which data is available. For purposes of this
subpart, the Association is barred from punthasing loans in
any State in which-

(i) Any State law or guarantee agency poky prohibits
the Student Loan Marketing Association from purchasing
loans or benefitting from the guarantee of the agency on
student loans it purchases which were previously guaran-
teed by that agency;

(ii) Any requirement exists that loans guaranteed by a
guarantee agency be servimd Within that particular State; or

(iii) A guarantee agency fails to confirm in writing,
upon request by the Association, that the full benefit of its
guarantee continue to apply to loans previously guaranteed
by that agency which are thereafter acquired by the Student
Loan Marketing Association.

(3) A bar exists in a State until an Authority or other
party eliminates the exclusionary policy or practice, or takes
other action necessary to ensure that the Student Loan
Marketing Association is no longerexcluded, such as arrang-
ing with other agencies or organizations to offer in that area
a loan insurance program under which the Student Loan
Marketing Association can acquire loans guaranteed under
the GSL and PLUS programs.

(d) Credit available to the Authority by means of
taxable obligations. (1)An Authority shall estimate the amount
of any funds reasonably available to tie Authority from the
Stuctent Loan Marketing Association or other sources by
means of taxable obligations. Credit is reasonably available
by means of taxable obligations from such sources if-

(i) The Authority will have sufficient assets and reve-
nues to meet the terms on which such credit can generally be
obtained, in light of reasonable servicing and administrative
costs to be incurred for the portfolio to be financed with that
credit; and

(ii) Subject to paragraphs (d) (2) and (3) of this section,
State law does not bar the Authority from issuing taxable
obligations.

(2) A n Authoritywhich contends that State law prohib-
its it from issuing taxable obligations may, for periods speci-
fied in paragraph (d)(3) of this section, disregard credit
otherwise available from that source if that Authority-

(I) Submits to the Secretaiy a written opinion of the
State attorney general that State law prohbits the Authority
from issuing obligations, the interest income of which is
taxable under the Internal Revenue Code. To demonstrate
for purposes of this subpart that State law prohibits such
borrowing, the opinion rnust articulate the specific State
constitutional provision, statute, or case law which prohbits
such borrowing, and cannot rely upon any claim of Feck:ral
constitutional or statutory right as a basis for this interpreta-
fon of State law; and

(ii) Commits itself to exercise its best effotts to have
introduced and passed by the State legislature during the
sessions descdbed in paragraph (dX3) of this section any
amendment necessary to enable the Authority to issue
taxable obligations.

(3)(i) If State law sefrifically bars the Authority from
issuing taxable obligations, t:re Authority may dsregard this
credit source in assessing unmet need for obligations issued
before the 90th day after adournment of that session of the
State legislature which includes the effective date of these
regulalions, or, if none includes that date, the next session
after that date.

(ii) If a provision of the State constitution specifically
bars the Authority from issuing taxable obligations, the
Authority may disregard this source in assessing unmet need
for obligations issued within one year after the date described
in paragraph (d)(3)(i) of this section.

(4) For purposes of this subpart-

(i) The terms on which credt can generally be ob-
tained by means of taxable obligations are hose financing
charges, issuing expenses, investment, drawdown, and
collateral requirements on which an amount of credit similar
to that available from the proposed tax-excmpt obligation is
available from the Student Loan Marketing Association, or if
more favorable, from either of at least two lenders of the
Authority's own choosing; and

(H)(A) Servicing and administrative costs to be in-
curred are reasonable to the extent that they are similar in
amount and type to those determined in the annual Emit of
the Authority's operations to be-
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(1) Reasonable and allocable to any portfolio of GSL
or P WS program loans held by the Authority which is similar
to that portfolio which the Authcnity plans to acquire with the
proposed tax-exempt borroWing; and

(2) Not disallowable under 34 CFR Part 74, Appendix
C, Part II, Sections D-3, D-4, D-5, D-6, D-8, or Appendix F,
Sections 6-2, G-9, 6-12, 6-14, 6-20.

(13) The Authority may not rely upon costs that cannot
be justified as provided in this paragraph in demonstrating
that it cannot meet the terms on which crecit by means of
taxable obligations is generally available.

(C) If the Authority expects that its servicing and
administrative costs will ciffer in type and amount from those
examined in the au& of the Authority most recently submit-
ted to the Secretary, the Authority shall demonstrate that
those costs are reasonable and allocable to its GSL or PWS
loan programs according to 34 CFR Part 74 Appenclx C or
F, as appropriate, and not attributable to any of the cisal-
lowed cost categodes listed in this paragraph.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682114 Unmet need.

(a)Subject to paragraph (b) of this section, the amount
of unmet need for student loan credit in the service area of the
Authority is equal to that portion of the need for student loan
credit estimated pursuant to Sec. 682.812 which exceeds the
amounts of available credit estimated under Sec. 682.813.

(b) Special access credit programs. (1) In adchtion to
or in lieu of any unmet need determined under paragraph (a)
of this section, an additional amount of unmet need exists if
creditwhich the Authority estimates to be otherwise available
under Sec. 682.813-

(i) Will not be extended as loans to or for the benefit of
particular dasses of students because of prevalent lender
limitations based on the school they attend, their place of
residence, their academic year or course of study, the
amount they wish to borrow, or a requirement that they or
their parents have an existing customer relationship; or

(ii) Will not be made available through loan purchases
by secondary markets active in that area because the terms
or amount of solicitations by those secondaly markets ex-
clude loans which lenders active in that area wish to sell.

(2) The amount of unmet need under this paragraph
is that amount of loans estimated in accordance with Sec.
682.815 which the Authority demonstrates-

(i) Will not be made or purchased because of those
limitations or exclusions; and

(ii) Any addtional amount needed to provide a reason-
able cumulative surplus for the special access credit pro-
gram portfoRo.

(c) Overlapping service areas. (1) If the service area
of an Authoiity overlaps the service area of any other
Authority or Autholities, the amount of unmet reed for which
that Authority may justify the issuance of a tax-exempt
obligation is that portion of the unmet need determined under
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this section which these Authoiities concur is to be served by
the program of the issuing Authority.

(2) The Authoiity proposing a new tax-exempt issu-
ance shall obtain the concurrence of the other Authoiities in
its area that its program serves a specific amount of the
unmet need identified in that area.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 6132.815 Methodology for measuring unmet need-
new Issues.

An Authority shall include the steps in this section in the
methods used to estimate the reasonable need for student
loan credit and the amount of resources available to meet
that need.

(a) Determining need for student loan credit. (1) In
order to estimate reasonable need for student loan credit
during the bond-ut.a period pursuant to Sec. 682.812(a), an
Authority shall-

(i) Determine from each guarantee agency doing
business in its service area the amount of the total student
loan volume in its service area for the most recent twelve-
month period for which data is available; and

(ii) Multiply that figure by the number of years or
fractions of years in the bond-use period.

(2) In order to estimate reasonable need for student
loan credit during the bond-use period pursuant to Sec.
682.812(b), an Authority shall-

@ Determine from each guarantee agency doing
business in its service area the amount of the total student
loan volume in that service area for the three most recent
twelve-month periods for which data is available;

(ii) Analyze that data in light of reasonably supported
economic and demographic projections along with other
relevant data and assumptions to project the expected need
for student loan crecht dwing the bond-use period;

(iii) Submit its estimate of the expected need for
student loan credit, with the documentation and analysis
supporting the estimate, to the following organizeons oper-
ating within its service area:

(A) The guarantee agency or agencies.

(13) The State postsecondaly education planning entity
(as designated by the State to conform with the requirements
of section 1203 of the Higher Education Act of 1965, as
amended (20 U.S.C. 1143)).

(C) The State's association of student financial aid
officers; and

(iv) Secure from each organization listed in paragraph
(a)(2Xiii) of this section a written concurrence thatthe Author-
ity's estimate of need for student loan credit in its service area
over the bond-use period is reasonable and justified, based
on an independent review of the analysis, data, and methods
used by the Authority in light of the expertise and experience
of the organization and the information available to it

1041



(3) An Authority shall, as part of its estimate, identify,
explain, and make any corrections warranted by the follow-
ing:

(i) Any difference greater than five percent per annum
between the totals of each of the data elements required in
paragraph (a)(2) of this section, in-

(A) The fiscal year immediately preceding the date of
the issue; and

(B) The bond-use period.

(ii) Any dfference greater than five percent per annum
between the totals of these data elements-

(A) As projected for any prior issues; and

(B) As actually occurring during the bond-use period
for those issues.

(b) Determining available credit from direct lenders.
(1) In order to estimate the amount of credt available within
its service area from client lenders during each year of the
bond-use period pursuant to Sec. 682.813(a)(1) an Authority
shall-

(i) Determine from each guarantee agency doing
business in its service area and, if necessary, from other
sources, including lenders and secondary markets-

(A) The amount of student loans made in that service
area during the most recent twelve-month period for which
data is available; and

(B) The amount of secondary market purchases for
that same twelve-month period of loans made in that service
area;

(i) Deduct from the total determined under paragraph
(b)(1)(i)(A) of this section the amount of loans-

(A) Made by the Authority during that period; or

(B) Purchased by secondary markets, inducing the
Authority, as determined under paragraph (b)(1)(i)(B) of this
section;

(iii) Determine from any lender identified by the Sec-
retary to the Authority the net amount of addtio nal new loans
it expects to make in the service area during the first year of
the bond-use period. That net amount is the amount of new
loans in exces sof any amount of its loans included in the total
determined under paragraph (b)(1)(u)(A) of this section,
minus that portion of the amount of loans it made or will make
in that service area which the lender expects to sell during
that first year of the bond-use period which exceeds the
amount of its loan sales included in the amount measured
under paragraph (b)(1)(i)(B) of this section;

(iv) Add the amount determined under paragraph
(b)(1)(ii) of this section to the amount determined under
paragraph (b)(1)(iii) of this section; and

(v) Multiply the amount determined under paragraph
(b)(1)(iv) by the number of years in the bond-use period.

(2) In order to estimate the amount of crecit available

within its service area from direct lenders during the bond-
use period pursuant to Sec. 682.813(a)(2), an Authority shall
survey lenders reasonably expected to be willing to extend
such credit in.its service area. In this survey, the Authority
shall solicit an estimate from the following lenders of the
amount and terms of crecit they expect to make available in
its service area during the bond-use period:

(i) All direct lenders to students in the highest quarcile,
by loan volume, active in the service area during the most
recent twelve-month period preceding the survey for which
data is available.

(i1) A representative sample of all other drect lenders.

(iii) Such other sources as the Secretary may identify
to the Authority.

(c) Determining available credit from secondary mar-
kets. In order to estimate the amount of credit available within
the service area from secondary markets during the bond-
use period pursuant to Sec. 682.813(c), an Authority shall
survey secondary markets reasonably expected to extend
such credit in its service area. In this survey, the Authority
shall solicit an estimate from the Student Loan Marketing
Association and all other secondary market sources known
to the Authority to be purchasing or willing to purchase loans
made in its service area_

(1) An Authority shall solicit from each of these sec-
ondary markets an estimate of the amount of loans made to
borrowers in its service area that it expects to purchase
during the bond-use period. This estimate must identify and
include the following:

(i) The amount of such loans it has committeu to
purchase during the bond-use period pursuant to executed
loan purchase contracts of any kind.

(ii) The amount of such loans included in loan pur-
chase contracts under negotiation.

(iii) The amount of such loans held by lenders active
in the service area for which that secondary market has made
the written solicitation to enter into a loan purchase agree-
ment and commitment to execute that agreement described
in Sec. 682.813(c)(1)(iii), and the specific terms offered in
that solicitation.

(iv) The amount of such loans which are not included
within the terms of executed or propose-2 contracts described
in paragraph (c)(1) (i), (ii), or (iii) of this section which the
secondary market, based on its purchasing activity in that
service area during the most recent three-year period for
which data is available, expects to purchase during the bond-
use period, and the data and assumptions used to make that
estimate.

(2).(i) An Authority which pu rsuant to Sec. 682.813(c) (2)
must estimate the amount of loans that would be purchased
by the Student Loan Marketing Association shall contact the
Secretary to obtain, for the most receat twelve-month period
for which dote is available, the total amounts of-

(A) Loans purchased by the Student Loan Marketing
Association; and
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in which the Secretary finds that SLMA was barred from
purchasing loans at any time during the most recent two
years for which data is available.

(ii) The proportion of loans which would be purchased
by the Student Loan Marketing Association in the Authority's
service area, for purposes of this paragraph, is deemed to be
the quotient of the amount of loans determined under para-
graph (c)(2)(i)(A) of this section divided by the amount
determined under paragraph (c)(2)(i)(8) of this section.

(d) Detennining available credit from taxable obliga-
tions. (1) To determine the availability of crecit by means of
taxable obligations, the Authority shall make a good-faith
effort as described in this paragraph-

(i) To determine the terms on which such credit can be
secured;

(ii) To assess its ability to meet those terms; and

(iii) Where it cannot meet the terms first offered, to
negotiate any changes in those terms which would permit it
to meet those terms.

(2) An Authority makes a good-faith effort to deter-
mine the terms on which credit can be secured on taxable
obligations if it solicits the terms on which credit would be
offered to it by written inquiry addressed (unless otherwise
directed by that official) to the chief executive officer of-

(i) The Student Loan Marketing Association; and

(ii)(A) Two other parties known to the Authority to have
extended or expressed an interest in extencing such ore& or
underwriting an issue to secure such credit; or

(8) Two other credt sources which routinely offer
similar orgreater amounts of credit to commercial borrowers.

(3) An Authority makes a good-faith effort to as sess its
ability to meet the terms on which credit can be secured on
taxable obligations if it analyzes the cash flow expected from
the proposed portfolio under the terms of the financing
offered as follows:

(i) Servicing costs are reasonable and expressed on
a cost-per-account basis, with separate classifications, if
needed, for differences in cost based on account status.

(ii) Only those administrative costs attributed to the
proposed portfolio and reasonable as determined under Sec.
682.813(d)(2)(ii) are included.

(iii) Federal interest and special allowance payments
are treated as received no later than 30 days after the end of
the period for which they were billed.

(iv) Student loan repayments and reimbursements by
guarantors are treated as received no later than the average
number of days after the due date on which the Authority
receives payments on its other portfolios, or, if it has no other,
the average number of days experienced for all lenders, as
determined by the Secretary.

(v) Average borrower account size of the proposed
portfolio is not less than-

'

(A) The average size as of the date acquired by the
Authority or the oommencement of repayment status, which-
ever is later, of accounts acquired in the most recent three-
year period; or

(B) For an Authority which has been in operation less
than three years, the average size, measured as in para-
graph (d)(3)(v)(A), of accounts it expects to acquire for that
portfolio.

(vi) Costs of issuance are itemized and documented.

(vii) Any assumed increases due to inflation in adrnin-
istrative and servicing costs do not exceed the average
annual increase in the Department of Labor's Consumer
Price Index (CPI) over the most recent three-year period for
which data is available.

(viii) Projectioneof the 91-day Treasury bill rate are
equal to that rate used by the Secretary to calculate the rate
of special allowance payments for the most recent quarter.

(ix) Short-term interest rates used to calculate rein-
vestment rates for the portfolio and for any other purpose are
not less than 75% of the 91-day Treasury biH tate used in
paragraph (d)(3)(vii) of this section.

(x) Drawdowns of funds under the proposed taxable
financing are scheduled-

(A) On the same day and in the same amount as the
loan purchases expected under that financing; or

(8) At the beginning of each month in which the
Authority expects to make loans and in the amount expected
to be loaned in that month.

(4) An Authority makes a good-faith effort to negotiate
terms on which it can secure credit on taxable obligations if
it-

(i) Promptly responds to any specific offer of terms;

(ii) Identifies in a timely manner to a party offering
those terms any legal or contractual pmvisions governing its
operations which impede its ability to meot the terms offered
by that party; and

(Hi) Promptly proposes reasonable alternatives or
modifications to any terms of the offer to which it cannot
legalil or financially accede.

(e) Special access crecit programs. (1) In order to
prove need for a special access crecfit program because of
lender limitations under Sec. 682.814(b)(1)(i), the Authority
m u st establish the existence, scope and prejudicial effects of
lender limitations on borrowers or potential borrowers by
surveying schools and lenders in its service area. The
Authority may do so by-

(i) Surveying a sample, representative by type, size,
and location, of schools and lenders in its service area; or

(ii) Surveying all schools and lenders in its service
area.

(2) The survey of the effects of lender limitations must
identify at least-
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(i) The incidence of lender limitations in its service
area;

(ii) The specific types of lender limitations;

(iii) The number of affected stsidents and potential
students; and

(iv) The estimated amount of loans not made and
loans made for less than the legal maximum because of
these identified lender limitations.

(3) In ordef to prove need for a special access credit
program because of limitations in the terms of a secondary
market program as offered to lenders active in its service
area under Sec. 682.814(b)(1)(ii), an Authority shall estab-
lish the existence and effect of those limitations by means of
a survey of lenders active in its area. The survey must
include-

(I) All direct lenders active in the service area in the
higtiest quartile by loan volume during the most recent
twelve-month period for which data is available; and

(ii) A representative sample of all other clirect lenders.

(4) The survey of tha effects of secondary market
limitations must identify-

(i) The specific limitations, other than that of purchase
at a &count hot exceecing one percent, which preclude a
secondary market making the solicitation and commitment
described in Sec. 682.814(c)(1)(iii) from purchasing certain
types or amounts of loans; and

(Ii) The amount of loans held by lenders active in the
service area which have received such a written solicitation
and commitment that-

(A) Those lenders wish to sell to a secondary market;
and

(8) Do not fall within the terms of the purchase
contract offered in that solicitation.

(5) In order to prove a need for an amount of loans in
excess of the amount of loans determined to be needed in
paragraph (e)(1) of this section, an Authqrity shall perform a
revenue analysis accorcling to the requirements of para-
graph (d)(3) of this section.

(f) Use of written inquiries. The Authority shall use
written inquiries to solicit information from each school,
lender, and secondary market source included in any inquiry
or survey conducted under this section.

(g) Record retention. The Authority shall maintain and
make available for inspection records of all written inquiries
and of all res ponses and failures to respond to those inquiries
for three years beyond the end of the bond-use period of the
issue for which they were gathered.

(h) Evaluation of responses from cirect lenders and
secondary markets. (1) If a response to the survey inquiry of
the Authority by a direct lender to stvdents does not clearly
state the lenders intentions, or if no response is received
from such a lender, the Authority shall consider that lender as

intending to make loans in the service area during the bond-
use period on the same terms and in an annual volume equal
to that amount of crecit extcnded by that lender in the most
recent twelve-month period for which data is available,
increased or decreased according to the average annual rate
of change in the total loan volume in that area over the most
recent three-year period for which data is available.

(2)(1) If a response to the survey inquiry of the Author-
ity by a secondary market does not dearly state both the
amount of loans to borrowers in the service area of the
Authority which that party expects to purchase during the
bond-use period and the basis for that estimate in accor-
dance with Sec. 682.815(c)(1), or if no response is received
from that party, the Authority shall consider that secondary
market as intencing to purchase during each year of the
bond-use period an amount of loans for borrowers in its
service area equal to the amount of those loans it purchased
in the most recent twelve-month period for which data is
available, increased or decreased according to the average
amount of annual change in that figure over the most recent
three-year period for which data is available.

(ii) In determining for purposes of this estimate the
amount of loans made for borrowers in its service area which
were purchased by a secondary market, an Authority shall
use information reasonably available from that secondary
market, from appropriate guarantee agencies, and from the
Secretary.

(3) If an Authority concludes that, in responding to its
survey, a lender or a secondary market overestimated or
underestimated its future activity in the service area by more
than 5 percent, the Authority may revise the estimate of the
respondent in light of-

(i) Recent performance by that respondent;

(ii) Past discrepancies between projection and per-
formance by that respondent; and

(iii) Data and analyses which the Authority demon-
strates will support a realistic estimate.

(i) Overlapping service areas. (1) 16 fie service area of
an Authority overlaps the service area of any other Authority
or Authorities, the Authority proposing issuance of a tax-
exempt obligation shall consult with each of those Authorities
in order to obtain their written concurrence that assumptions
and methodology used by the issuing Authority and the
resulting estimates of need for shident loan credit and
resources available for shicient loan credit within the Author-
ity's service a:ea over the bond-use period are reasonable
and justified, based on the concurring Authority's expertise
and experience.

(2) The Authority proposing a new tax-exempt issu-
ance shall obtain the concurrence of the other Authorities in
its area that its program is to serve a specific amount of the
unmet need identified in that area.

(3) If the issuing Authority cannot secure the concur-
rences described in paragraphs (c) (1) and (2) of this section,
the Authorities shall select a neutral arbiter to resolve their
differences.

(Authority: 20 U.S.C. 1082, 1087-1)

;
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Secs. 682.816-882.819 [Reserved]

Sec. 682.820 Unmet need-refunding issues.

(a) An Authority shall determine whether the lendable
proceeds of any proposed refunding issue exceed the unmet
need for student loan credit in its service area by dividing the
amount of the lendable proceeds into two portions, arid
assessing the availability of credit from the resources de-
scribed in Sec. 682.813 to meet the need for which each of
these portions is to be used in the following manner:

(1)(i) An Authority shall determine according to para-
graph (a)(1)(ii) of this section whether an unmet need exists
for that portion of the lendable proceeds of a proposed
refundng issue equal to the sum of-

(A) The amount of the outstanding balances, includ-
ing principal and interest, of all student loans made or
acquired with proceeds of the issue to be refunded; and

(B) The amount of the issue to be refunded spent or to
be spent on-

(1) Issuing expenses and debt service for the prior
issue; and

(2) Administrative costs and servicing expenses for
loans made or acquired with the proceeds of the prior issue.

(ii) An Authority establishes an unmet need exists for
the amount determined in paragraph (a)(1)(i) of this sertion,
if credit is not reasonably available by means of taxable
obligations to refund that portion of the prior issue.

(2) An Authority demonstrates that an unmet need
exists for that portion of the lendable proceeds of a proposed
refunding issue in excess of the amount included in para-
graph (a)(1)(i) of this section, only to the extent that the
Authority could demonstrate under Sec. 682.814 that an
unmet need exists for a new issue.

(b) An Authority shall comply with the provisions of
Sec. 682.811 regarding the timing and use of proceeds of
refunding issues.

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.821 Methods for measuring unmet need-
refunding issues.

(a) The Authority shall use the methods prescribed in
Sec. 682.815 to measure the unmet need for that portion of
the proceeds of a refunding issue treated as a new issue
under Sec. 682.820(a)(2).

(b) An Authority shall use the methods prescribed in
Sec. 682.815 (d), (f), and (g) to measure unmet need for that
portion of the proceeds of a refundng issue described in Sec.
682.820(a)(1).

(Authority: 20 U.S.C. 1082, 1087-1)

Sec. 682.822 Required documentation and procedures
for approval of justification of need for a tax-exempt
obligation.

(a) An Authority shall, for any proposed issue of tax-
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exempt obligations-

(1) Compile and maintain a record of any survey, the
responses to the survey, the sources of any other data, and
the assumptions on which it bases its estimates of the
reasonable need for student loan credit and the amount of
credit available from sources of student loan credit;

(2) Submit for approval by the Secretary, no earlier
than six months nor later than 30 days before the proposed
date of issue-

(i) A statement of the expected amount and terms of
the issue;

(ii) A copy of any official statement regardng the
issue, statements of sources and application of funds for the
proposed issue and any prior issue (unless already submit-
ted), and a copy of the most recent audit of the Authority's
activities;

(iii) An explanation of the estimated need for student
loan credt and resources available for student loan credit in
that service area, determined according to the standards
established in this subpart;

(iv) A detailed description of the data and assumptions
on which its estimates of need and available resources are
based; and

(v) If the Authority has received an offer of taxable
financing, copies of the contract offered, all correspondence
between the Authority and the offeror, any cash flow analy-
ses supplied to the Authority by the party offering the credit,
and any other supporting analyses and explanations pro-
vided by the party offering the credt or developed by the
Authority of the feasibility for the Authority of the taxable
financing offered.

(3) If the Authority proposes to issue a tax-exempt
obligation to meet an unmet need determined under Sec.
682.814(b) (Special access credit programs), the Authority
shall submit, along with the information listed in paragraph
(a)(2) of this section-

(i) A certification that it will use that portion of the
proceeds of the issue justified under Sec. 682.814(b)(1)
solely to make available loans for that class of borrowers
determined to have limited access to student loan credit, or
acquire loans subject to those secondary market limitations;

(ii) A specific plan of action to implement this certifica-
tion; and

(iii) A copy of any revenue analyses performed with
regard to the need for issuance of an amount necessary to
acquire loans other than those included in paragraph (a)(3)(i)
of this section in order to assure a reasonable cumulative
surplus for the special access credit program portfolio.

(b)(1) The Secretary approves the determination of
the Authority that the lendable proceeds of a proposed tax-
exempt obligation do not exceed the unmet need for student
loan credit for the bond-use period in that service area if the
documentation submitted under paragraph (a) of this section
demonstrates a reasonable estimate based on the standards
and methods in this subpart of both the need for student loan
credit and of the amount of such credit available from other
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resources.

(2) The Secretary approves the justification of the
Authority within 30 days after he receives documentation
specified in this section which establishes an unmet need for
a tax-exempt obligation.

(3) The Secretary may disapprove a justification, or
may require additional information, if documentation submit-
ted by an Authority does not establish an unmet need for a
tax-exempt obligation.

(4) If an Authority submits a single justification for an
issue to be used to finance acquisition of new loans and to
refund outstanding obligations, the Secretary may treat the
submission as two separate requests.

(c)(1) Any Authority adversely affected by a decision
of the Secretary concerning whether that Authority will issue
tax-exempt obligations for amounts in excess of the unmet
need determined according to this subpart H may request
that the Commissioner of Intemal Revenue review that
decision. The review by the Commissioner of Internal Reve-
nue will not affect the exemption from income taxation of
interest on any student loan bond or any issuer of such
bonds.

(2)(i) A request for review by the Commissioner must
be submitted tn the Secretary and must include the following
information:

(A) The Authority's request for review.

(B) A summary statement of facts from the Authority
cz.ncerning its need to issue tax-exempt obligations and a
memorandum of law supporting its position.

(ii) This information, together with a copy of the
Secretary's decision and, if not included in the decision, a
summary statement of facts and a memorandum supporting
that decision, will be forwarded to the Commissioner of
Internal Revenue. The Authority may not present information
to the Commissioner that had not been submitted to the
Secretary prior to the Secretary's decision (other than the
information specified above).

(3)(i) The Commissioner will review the Secretary's
decision in light of the applicable regulations of the Depart-
ment of Education and determine whether that decision was
reasonable. The Commissioner will review questions of law
concerning the need to issue tax-exempt bonds arising un-
der-

(A) Section 682.810, relating to standards for provi-
siens of plan for doing business;

(B) Section 682.811, relating to timing and advance
repayment of tax-exempt obligations;

(C) Section 682.812, relating to estimating need for
student loan credit;

(D) Section 682.813, relating to estimating resources
available for student loan credit;

(E) Section 682.814, relating to unmet need;

(F) Section 682.815, relating to methodology for

measuring unmet need;

(G) Section 682.820, relating to unmet need-refund-
ing issues;

(H) Section 682.821, relating to methods for measur-
ing unmet need-refunding issues; and

(I) Section 682.822, relating to required documenta-
tion and procedures for approval of justificatior. of need for a
tax-exempt obligation.

(ii) The Commissioner's review will be based exclu-
sively on the information submitted pursuant to paragraph
(c)(2). The Commissioner will not review findings of fact. An
Authority is not entitled to a conference with representatives
of the Commissioner.

(4) Within 60 days of the Secretary's receipt of a
request for review by the Commissioner, the Commissioner
will issue a report to the Secretary and the Authority. An
Authority may waive the 60-day requirement for issuance of
a report. The report will contain an advisory opinion as to
whether the Secretary's decision was reasonable. The
Secretary is not bound by the Commissioner's report. Once
a decision of the Secretary has been reviewed by the
Commissioner, no further review will be given to any aspect
of that decision by the Commissioner. A report issued pursu-
ant to this paragraph may not be used or cited as precedent
and is not subject to further administrefive or jucficial review.

(5) Upon receipt of a written appeal report from the
Commissioner of Internal Revenue, the Secretary will review
his decision relating to the Authority in light of that report. The
Secretary will issue a final decision to the Authority within 30
days of receipt of the report of the Commissioner of Internal
Revenue.

(Authority: 20 U.S.C. 1082, 1087-1; Pub. L. 98-369, Sec.
646, 98 Stat. 941 (1984))

(Approved by the Office of Management and Budget under
control number 1840-0554)

Sec. 682.823 Sanctions for material misrepresentation
regarding unmot need.

(a) If at any time the Secretary determines that the
submission for approval required under Sec. 682.822 con-
tains or contained a material misrepresentation, the Secre-
tary may to the extent provided in paragraph (b) of this
section-

(1) Require reimbursement from the Authority of special
allowance payments to the Authority or to any other party on
loans made or purchased with the proceeds of the issue with
respect to which the misrepresentation was made; and

(2) Determine to be ineligible for special allowance
payments any loans to be made or purchased by the Author-
ity or any entity acting for the Authority with the unexpended
proceeds of the issue with respect to which the misrepresen-
tation was made.

(b) If an Authority uses funds from sourcos other than
a tax-exempt obligation to retire an issue with respect to
-vhich the Secretary has determined that a material misrep-
resentation was made, the Secretary takes the adverse
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actions described in paragraph (a) of this section only with
regard to those special allowance payments which accrued
earlier than ninety days before that issue was retired.

(c) The Secretary's decision to require repayment of
funds by an .Authority, to withhold payments of special
allowance, or to take any of the actions in Sec. 682.806 rises
not become final until the Secretary provides the Authority
with written notice of the intended action and an opportunity
to be heard thereon. However, the Secretary may withhokl
payments or suspend approval of the Plan prior to giving
notice and opportunity to be heard if the Secretary finds such
emergency action necessary to prevent substantial harm to
Federal interests.

(d) Once final, the Secretary's decision to require
repayment of funds or to take other remedial action against
an Authority under this sectian is conclusive and binding on
the Authority.

(Authority: 20 U.S.C. 1082, 1087-1)

Sacs. 682.824-682.829 [Rourved]

Soc. 682.830 Audit standards.

The Authority shall have an annual financial and
compliance audit by an independent certified public account-
ing firm of its loan and/or loan purchasing program. The auctit
shall be conducted in accordance with the general standards
and the standards for financial and compliance audits in the
U.S. General Accounting Office (GAO) publication, Stan-
dards for Audit of Governmental Organizations, Programs,
Activities and Functions. The Authority shall submit a copy of
the emit report within 30 days after the completion of such
report to its regional office of the Education Department's
Office of Inspector General.

(a) The audit must examine the activities of the Au-
thority for compliance with the provisions of the Plan, and
must specifically articulate, with appropriate substantiation,
its conclusions regarding compliance with each of the provi-
sions of Sec. 682.802 and with the Plan of the Authority.

(b) The auctit must also examine the expenditures of
the Authority using the cost principles found in Appenctix C of
34 CFR Part 74 if the Authority is an agsncy or instrumentality
of a State or local government, or Appendix F of that Part if
the Authority is a non-profit corporation, as follows:

(1) Th e GSL and PLUS loan programs of the Authority
are treated as the Federal grant or contract with regard to
which costs are allocated.

(2) All costs incurred by the Authority are attributed to
a cost category identified in the appropriate appendix.

(3) Each cost is examined to determine whether it is
reasonable and allocable to the GSL and PLUS loan pro-
grams of the Authority.

(4) Although costs must be attributed, where war-
ranted, to categories of costs characterized in that Appendix
as unallowable, no determination ikto be made that a cost is
disallowed merely because such cost was one for which the
Appendix requires advanoe approval by the Secretary or
because the Appendix classifies that cost as unallowable.

N.?

(Authority: 20 U.S.C. 1082, 1087-1)

Appendix A to Part 682-Standards for
Acceptable Refund Policies by Participating
Schools

Pt 682, App. A

For purposes of Sec. 682.606(b), the Secretary con-
siders guidelines VI, VII, and VIII of the following document
to be acceptable elements of a fair and equitable school
refund policy. The document, which is reproduced in its
entirety for the convenienoe of the reader, was developed by
the National Association of College and University Business
Officers. The document does not affoct a school's obligation
to comply with other Department of Education regulations.

Policy Guidelines for Refund of Student Charges

(I) The governing board of the institution should re-
view and approve the schedule of all institutional charges
and refund policies applicable to students. The pricing of
services and refund policies have important consequences
to students, parents, the institution, and society; as such,
pricing and refund policies should receive board attention
and approval.

(II) Institutions should seek consumer views in the
process of establishing and amending charge and refund
structures. Decisions regarding institutional funds are ulti-
mately the sole responsibility of the institution's legally des-
ignated fund custodians. However, consumer concerns do
affect decision making, and involving consumers in decision
making related to charges and refunds is a desirable ap-
proach for assessing student needs and creating public
awareness of institutional requirements.

(III) Institutions should publish a current schedule of
all student charges, a statement of the purpose for such
charges, and related refund policies, and have them readily
available free of charge to current and prospective students.
Students and parents have a right to know what charges they
will be expected to pay and what will or will not be refunded.
They also have a right to know what services accompany
payment to the charges. Informational materials published
free for students and prospective students are ideal for this
purpose.

(IV) Institutions should clearly designate all optional
charges as 'optional* in all published schedules and related
materials. Clearly, charges that are mandatory and charges
that are optional must be plainly differentiated in all printed
materials. Also, the institution should state clearly in its
schedule if a charge is optional for some students but
required for others. Statements accompanying the schedule
may include institutional endorsements of the optional pro-
gram or service.

(V) Institutions should clearly identify charges and
deposits that are nonrefundable as 'nonrefundable* on all
published schedules. Institutions determine on an individual
basis which of their charges are refundable or non-refund-
able. In general, admission fees, application fees, laboratory
fees, facility and student activity fees, and other similar
charge s are not refundable. These fees are gen erally charged
to cover the cost of activities such as processing applications
and other student information, reserving academic positions,

297
10-67



and establishing the limits of institutional programs and
services, reservind housing space, and otherwise setting the
fixed costs of the institution for the coming academic periods.

Institutions determine on an individual basis which of
their deposits are refundable or nonrefundable. Some de-
posits will be nonrefundable or will be credited to a student's
account (e.g., tuition deposits). Others are refundable ac-
cording to the terms of the deposit agreement (e.g., deposits
for breakage).

(V1)Institutions should refund housing rental charges,
less a deposit, so long as written notification of cancellation
is made prior to a well-publicized date that provides reason-
able opportunity to make the space available to other stu-
dents. Written notification on or before the beginning of the
term -of the contract is necessary to ensure utilization of
housing units; During the term of the contract, room charges
are generally not refundable. However, based on the pro-
gram offered, space availability, debt service requirements,
State and local laws, and other individual circumstances,
institutions taay provide for some more flexible refund guide-
line for housing.

(VII) Institutions should refund board charges in full,
less a deposit, if written notification of cancellation is made
prior to a well-publicized date that falls on or before the
beginning of the term of the contract. Subsequont board
charges should be refunded on a pro rata basis less a
withdrawal fee. It is reasonable to make a refund for those
goods and services not consumed. The withdrawal charge
should reflect that portion of an institution's costs that are
fixed for the term of the contract.

(VIII) The institutional tuition refund policy for an
acade micpiriod should include the following minimum guide-
lines:

A. The institution should refund 100 percent of the
tuition charges, less a deposit fee, if written notification of
cancellation is made prior to a well-publicized date that falls
on or befere the first day of classes.

B. The institution should refund at least 25 percent of
the tuition charge if written notification of withdrawal is made
during the first 25 percent of the academic period. It is
reasonable to refund tuition charges on a sliding scale ifa
student withdraws from his or her program prior to the end of
the first 25 percent of the academic period unless State law
imposes a more restrictive refund policy.

(IX) The institution should assess no penalty charges
where the institution, as opposed to the student, is in error.
The institution has assessedcharges in error. Penalty charges,
such as those involving late registration fees, change of
schedule fees, or late payment fees, should not be assessed
it it is determined that the student is not responsible for the
actioo causing the charge to be levied.

(X) Institutions should advise students that any notifi-
cations of withdrawal or cancellation and requests for refund
must be in writing and addressed to the designated institution
officer. A student's written notification of withdrawal or can-
cellation and request for a refund provides an accurate
record of transactions and also ensures that such request will
be processed on a timely basis. Acceptance of oral requests
is an undesirable practice.

(XI) Institutions should pay or credt refunds due on a
timely basis. The definition of 'timely basis" should include
the time required to process a formal student request tor
refund, to process a check if required, and to allow for mail
delivery, when necessary. If an institution has a policy that a
refund of an inconsequential amount will not be made, this
policy should be published in part of all materials related to
refund policies.

(XII) Institutions should publicize, as a part of their
dissemination of information on charges and refunds, that an
appeals process exists for students or parents who feel that
individual circumstances warrant exceptions from published
policy. The informational materials should include the name,
title, and address of the official responsible. Although charges
and refund policies should reflect extensive consideration of
student and institutional needs, it will, not be possible to
encompass in these structures the variety of personal circum-
stances that may exist or devele,s. Institutions are required to
provide a system of due process to their students, and
charges and refund policies are legitimately a part of that
process. Students and parents should be informed regularly
of procedures for requesting information conceming excep-
tions to published policiei.

[51 FR 40926, Nov. 10, 19861

Appendix B to Part 682-Guaranteed Student
Loan Program Tables for Determination of
Expected Family,Contribution for 1986-87

Pt. 682, App. B

If authorized under the provisions of Sec.
682.301(f)(2)(), an institution may use the following tables to
determine the student's expected family contribution.

For purposes of the four tables-

"Dependent studenr means a student who does not
qualify as an Independent student";

"Independent student" is defined in 34 CFR 668.1a;
and

"Adjusted gross income' means the income, as de-
fined in section 62 of the Internal Revenue Code, received in
1985.

Table A.-Expected Family Contribution for a
Dependent Student From a Two-Parent Family-
1986-87

For a dependent student from a two-parent family, the
educational institution determines the student's expected
family contribution ac...ording to Table A. The amount ob-
tained from the table is divided by the number of family
m:nn bers enrolled on atleast a half-time basis in a postsecon-
dary educational institution.

As used in Table A, 'Family members" includes the
student, the student's spouse and their dependents, and the
student's mother and father and their dependents. If the
family includes a stepparent whose income is included in the
adjusted gross family income, family members also includes

10-68

8



the stepparent and the dependents of the stepparent.

Table A is based on the following assumptions:

o One of the two parents is employed.

o No assets are considered.

o All of the family income was earned by the employed
parent

The conversion of the adjusted gross income to the
expected family contribution is performed by subtracting
from the adjusted gross income the following-

-Federal income tax, based on standard deductions,
computed at the rate applied to married taxpayers filing joint
returns;

-F.I.C.A. (Social Security) for one wage earner:

-Average State and other taxes (8%); and

-A Standard Maintenance Allowance based on the
average nondscretionary living expenses for families, de-
rived from the Bureau of Labor Statistics low budget stan-
dard, and adjusted for inflation and family size. The Standard
Maimenance Allowance does not include an allowance for
the living expenses of the dependent student for the 9
months the student is attending school because those living
expenses are included in the students cost of attendance.

To this balance, called 'available income," which
represents discretionary income, a conversion percentage is
applied. The percentage inaeases at available income
increases. The resulting value is the expected family contri-
bution.

insert illus. 713

Insert illus. 714

insert Mrs. 715

insert illus. 71f

insert illus. 717

Tab! B.-Expected Family Contribution for a
Dependent Student From a One-Parent Family-
1986-87

For a dependent student from a one-pare n t family, the
educational institution determines the student's expected
family contribution according to Table B. The amount ob-
tained from the table is divided by the number of family
members enrolled on at leasta half-time basis in a postsecod-
ary educational institution.

As used in Table B, Family membere includes the
student, the students spouse and their dependents, and the
students parent and the parent's dependents.

Table B is based on the following assumptions:

o The parent is employed.
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o No assets are considered.

o All of the famiiy income was earned by the parent

The conversion of the adjusted gross income to the
expected family contribution is performed by subtracting
from the adjusted gross tncome the following-

-Federal income tax, based on standard deductions,
computed at the rate applied to taxpayers who qualify as
head of household;

-F.I.C.A. (Social Security) for one wage earner:

-Average State and other taxes (8%);

-An employment allowance of 35% of income, to a
maximum of $2,000; and

-A Standard Maintenance Allowance based on the
average non-ciscretionary living expenses for families, de-
rived from the Bureau of Labor Statistics low budget stan-
dard, and adjusted for inflation and family size. The Standard
Maintenance Allowance does not include an allowance for
the Dying expenses of the dependent student for the 9
months the student is attending school because the living
expenses are included in the students cost of attendanoe.

To this balance, called 'available income, which
represents discretionary income, a conversion percentage is
applied. The percentage increases as available income
increases. The resulting value is the expected family contri-
bution.

insert illus. 720

insert illus. 721

insert illus. 722

insert illus. 723

insert illus. 724

Table C.-Expected Family Contribution for a
Married independent Student-1986-87

For a married independent student, the education
institution detemines the students expected family contri-
bution according to Table C. The amount obtained from the
table is cfivided by 019 number of family members enrolled on
at least a halt-time basis in a postsecondary education
institution. Me contributions set forth in Table C are based on
a 12-month budget If an educational institution calculates an
independent student budget on a 9-month basis, it must
multiply the contnbution in the table by .75. No family assets
are considered.

As used in Table C, Family membere includes the
student, the students spouse and their dependents.

The oonversion of the adjusted gross income to the
expected family contribution is performed by subtracting
from the adjusted gross income the following:

-Federal income tax, based on standard deductions,
computed at the rate applied to married taxpayers filing joint
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returns;

-FICA (Social Security) for one wage earner; and

-Average State and other taxes (4%).

The resulting value is the expected family contribu-
lion. No deduction is made for living expenses of the student
and his or her family because those expenses are included
in the students cost of attendance.

insert illus. 726

Insert illus. 727

insert illus. 728

insert illus. 729

insert illus. 730

Table D. Expected Family Contribution for a
Single Independent Student-1986-87

For csingle independent student the educational
institution determines the students expected family contri-
bution acconing to Table D. The amount obtained from the
table is dvided by the number of family members enrolled on
at least a half-time basis in a postsecondary educational
institution. The contributions set forth in Table D are based on
a 12-menth budget If an educational institution calculates an
independent student budget on a 9-month basis, it must
multiply the contribution in the table by .75. No family assets
are considered.

As used in Table D, 'Family members" includes the
student and the student's dependents.

The conversion of the adjusted gross income to the
expected family contribution is performed by subtracting
from the adjusted gross income the following:

-Federal income tax, based on standard deductions,
computed at the rate applied to taxpayers who qualify as
heads of households;

-F.I.C.A. (Social Security) for one wage earner and

-Average State and other tz.xes (4%).

The resulting value is the expected family contribu-
tion. No deduction is made for living expenses for the student
and his or her family because those expenses are included
in the students cost of attendance.

Insert Illus. 732

Insert Illus. 733

Insert Illus. 734

Insert Illus. 735

Insert Illus. 736

151 FR 12766, Apr. 15, 1986)

Appendix C to Part 682-Procedures for Curing
Violations of the Due Diligence in Collection
and Timely Filing of Claims Requirements
Applicable to FISLP and Federal PLUS
Program Loans and for Repayment of interest
and Special Allowance Overbillings [Bulletin
L-77a]

Pt. 682, App. C

Note: The followii.4 is a reprint of Bulletin L-77a,
issued on January 7, 1983, with minor modifications made to
reflect changes in the program regulations since that date.
references ,) 'the date of this bulletin' herein refer to that
date. All references made to the Federal Insured Student
Loan Program (FISLP) shall be understood to include the
Federal PLUS Program. The bulletin includes references to
the 120- and 180-day default periods that used to apply to
GSLP and PLUS Program loans. Public Law 99-272 estab-
lished new default periods of 180 and 240 days (as set out in
34 CFR 682.200 of these regulations) for all new loans and
many existing ones. Although the discussion in this Appendix
C refers to the 120- and 180-day default periods, it is equally
applicable to the new 180- and 240-day default periods.
Finally, references to sections of the regulations published
on September 17, 1979 (44 FR 53916) are so noted. All other
citations refer to the current regulations.

Introduction

This builetin prescribes procedures for lenders to use
(1) to cure violations of the requirements for due diligence in
collection ("due diligence') and timely filing of claims under
the Federal Insured Student Loan Program (FISLP), and (2)
to repay interest and special allowance overbillinga made on
loans evidencing such violations. See 34 CFR 682.507,
682.511.\1\

These procedures allow for the reinstatement of a
lenders eligibility for interest and special allowance and
claim payments on loans evidencing such violations, under
specified circumstances. These procedures apply to loans
for which the first day of the 120-day or 180-day default
period occurred on or after October 21, 1979 (the effective
date of the September 17, 1979, regulations), whether or not
the loans have previously been submitted as claims to the
Secretary.

The due diligence and timely filing requirements
governing the FISLP were established in response to re-
quests from some lenders for more detailed regulatory
guidance on the proper handling of FISLP loans. Despite the
promuigation of these provisions, a number of lenders have
failed to exercise the requisite care in their treatment of these
loans, thereby increasing the risk of default thereon and, in
many cases, prejudicing the Secretary's ability to collect from
the borrowers. At the time the current due diligence and
timely filing rules were issued, the Secretary anticipated that
violations of these rules would be so nfrequent as to permit
requests for *Awes to be handled individually, See 44 FR
53916 (Septemir 17, 1979). However, the unexpectedy
high incidence of violations of these rules has made contin-

\1\ All references to the program regulations are to Part 682
of Title 34 of the Code of Federal Regulations (34 CFR Part
682).
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ued case-by-case treatment of all cure requests administra-
tively unmanageable. After carefully considering the views of
lenders and other program participants, the Secretary has
decided to exercise his authority under 20 U.S.C. 1082(a)
(5), (6), and 34 CFR 682.517(g) (1979), and institute uniform
procedures by which lenders with loans involving violations
of the due diligence or timely filing requirements may cure
these violations.

Due Diligence

Except as provided in 34 CFR 682.509(e)(3) (1979),
collection actkOty is required to begin immediately upon
delinquency by the borrower in honoring the repayment
obligation. This holds true whether or not the borrower
received a repayment schedule or signed a repayment
agreement. Under 34 CFR 682.200, default on a FISLP loan
occurs when a borrower fails to make a payment when due,
provided this failure persists for 120 days for loans payable
in monthly installments, or for 180 days for loans payable in
less frequent installments. li, however, the lender has added
the optional provision to the promissory note requiring the
borrower to execute a repayment agreement not later than
120 days prior to the expiration of the grace period (See 34
C FR 682.509(e)(3), (1979), the loan entered repayment prior
to September 4; 1985 (see 50 FR 35970), the lender sends
the agreement to the borrower 150 days or more before the
end of the grace period, and the agreement is nof executed
before the end of the grace period, default occurs at that time.
See 34 CFR 682.510(b)(ii) (1979). One exception to this rule
is as follows: if the holder of the loan is not the lender that
made the loan, the holder may choose to forego enforcement
of the optional 120-day provision in the note.

The 120/180 day default period applies regardless of
whether payments were missed consecutively or intermit-
tently. For example, if the borrower, on a loan payable in
monthly installments, makes his January 1st payment on
time, his February 1st payment two months late (April 1st),
his March 1st payment three months late (June 1st), and
makes no further payments, the default period begins on
February 1st, with the first delinquency, and ends on August
1st, when the April 1st payment becomes 120 days past due.
The lender must treat the payment made on April 1st as the
February 1st payment, since the February 1st payment had
nct been made prior to that time. Similarly, the lender must
treat the payment made on June 1st as the March 1st
payment, since the March payment had not been made prior
to that time. Note: Lenders are strongly encouraged to
exercise forbearance, prior to default, for the benefit of
borrowers who have missed payments intermittently hut
have otherwise indicated willingness to repay their loans.
See 34 CFR 682.211. The forebear.ince process helps to
reduce the incidence of default, and serves to emphasize for
the borrower the importance of compliance with the repay-
ment obligation.

Timely Filing

The 90-day filing period applicable to FISLP default
claims is set forth in 34 CFR 682.511(e) (1) and (3). The 90-
day filing period begins at the end of the 120/180 day default
period. The lender must file a default claim on a loan in default
by the end of the filing period, unless the borrower brings the
account current before the end of the filing period. In such a
case, the lender may choose not to file a claim on the loan at
that time.
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In addition, for any loan less than 210 days delinquent
on the date of this bulletin, the lender need not file a ciaim on
that loan before the 210th day of delinquency (120-day
default period plus 90-day filing period) if the borrower brings
the account less than 120 days delinquent before such t tOth
day. Thus, in the above example, if the borrower makes the
April 1st payment on August 2nd, the 90-day filing period
continues to run from August 1st, unless the loan was less
than 210 days delinquent on the date of this bulletin. If the
loan was less than 210 days delinquent on the date of this
bulletin, then the August 2nd payment makes the loan 91
days delinquent, and the lender may, but need not file a
default claim on the loan at that time. If, however, that loan
again becomes 120 days delinquent, the lender must file a
default claim within 90 days thereafter (unless the loan is
again brought to less than 120 days delinquent prior to the
end of that 90 day period). In other words, for any loan less
than 210 days delinquent on the date of this bulletin, the
secretary will permit a lender to treat payments made during
the filing period as 'curing- the default if such payments are
sufficient to make the loan less than 120 days delinquent

If a lender fails to comply with either the due dligence
or timely filing requirements, the affected loan ceases to be
insured; that is, the lender loses its right to receive interest
benefits, special allowance and claim payments thereon.
Some examples of violations of the due diligence require-
ments are set out in section I.C. below.

I. Cure Procedures

A. Definitions.

The following definitions apply to terms used through-
out Section I of this bulletin.

Tull payment- means payment by the borrower, or
another person (other than the lender) on the borrower's
behalf, in an amount at least as great as the monthly payment
amount required under the existing terms of the loan, exclu-
sive of any forbearanc:e agreement in force at the time of the
default. (For example, if the original repayment schedule or
agreement called for payments of $30 per month, but a
forbearance agreement was in effect at the time of default
that allowed the borrowe r to pay $15 per month for a specified
time, and the borrower defaulted in making the reduced
payments, a 'full payment- would be $30, or two $15 pay-
ments in accordance with the original repayment schedule or
agreement.)

'Reinstatement with respect to insurance coverage
means the reinstatement of the lenders right to receive
default, death, disability, or bankruptcy claim payments for
the unpaid principal balance of the loan and for unpaid
interest accruing on the loan after the date of reinstatement.
Upon reinstatement of insurance, the borrower regains the
right to receive forbearance or deferments, as appropriate.
For purposes of this bulletin, "reinstatemenr with respect to
insurance on a loan does not include reinstatement of the
lenders right to receive interest and special allowance pay-
ments on that loan. Reinstatement of the lenders rights to
receive interest and special allowance payments is ad-
dressed in Section I.B. 1, below.

B. General

1. Resumption of Interest and Special Allowance
Billing on Loans Involving Due Diligence or Timely Filing



Violations. For any loan on which ; -lire is attempted under
this bulletin, the lend Play resume billing for interest and
special allowance on ;clan only for periods following the
earlierof (1) its receipt ai .ne equivalent of three full payments
thereon, eter the date of this bulletin or the date of the
violation, whichever is later, or (2) receipt by the borrower of
an authorized deferment, after reinstatement of insurance
coverage.

2. Reservation of the Secretary's Right to Strict En-
forcement While this bulletin allows cures to be attempted
for particular violations in specified ways, the Secretary
retains the option of refusing to permit or recognize cures in
cases where, in the Secretary's judgment a lender has
committed an excessive number of severe violations of the
due cinoonce or timely filing rules, and in cases where the
bestinterests of the program otherwise require strict enforce-
ment of these requirements. More generally, this bulletin
states the Secretary's general poky and is not intended to
Umit in any way the authority and discretion afforded the
Secretary by statute or regulation.

3. Interest and Special Mowance Repayment and
Certification ROquired as, a Condition for the Secretary's
Recognition of a Ctire. The Secretary has commenced a
concerted effort to rectup all excess: inteOst and Special
allowance aayinenthmade_on loans involving due diligence
or tirnely filing Violations. Accordingly, th4 Secretar will not
recagnize Surea ke such violations until the fender hat filed
an executed Intereat and Spatial Allowance ,Certification
Form (Attachment A) With the Division of Certification and
Program Review of the regional office responsble for the
State in which the lender maintains its principal place of
business, Additionally, the lender must enclose a photocopy
of the certification with each "cured daim it files.

4. Applicability of the Cure Procedures to Particular
Classes of Loans. The cure procedures outlined in this
bulletin apply only to a loan for whicn the first day of the 120/
180 day default period that ended with default by the bor-
rower occurred on or after October 21, 1979, and which
involve violations only of the due ciligence and/or timely filing
requirements.

The cure procedures applicable to loans irwolving due
diligence violations also apply to loans involving violations of
both the timely filing and due diligence requirements.

5. Excuse! of Certain Due Diligence Violations. A
lenderwhose claim was previously denied solely for violation
of the timely filing rule, and who is permitted to cure that
violation under the procedures set out in this bulletin, will not
be required to utilize the procedures for curing due diligence
violations, or to repay interest and special allowance improp-
erly received from the Secretary as a result of a due (incense
violation for periods prior to the timely filing violation. This
applies even if, upon submission of the 'cured` claim, the
Secretary discovers that evidence of due diligence violations
appeared in the file of the previously rejected claim.

The Secretary will also excuse a due dligence viola-
tion by a lender if the account was brought current by theborrower,(oranother, other than the lender, on the borrowers
behalf) prior to the 120th/180th day of the delinquency period
during which the violation occurred.

6. Treatment of Accrued Interest on *Cured" Claims-
a. Due Diligence Violations. For any default claim involving

*cured- violations of the due diligence rules, the Secretary will
not reimburse the lender fcr any unpaid interest accruing
after the first day of the 120/180 day period that culminated
in default, and prior to the date of reinstatement of insurance
coverage.

For any loan involving 'cured' due diligence viola-
tions, the lender may capitalize unpaid interest accruing on
the loan from the commencement of the 120/180 day default
period to the date of the reinstatement of insurance cover-
age. See sections LC. and p. below. However, if the lender
later files a claim on that loan, the lender must dedud this
capitaked interest from the amount of the claim. This deduc-
tion must be reflected in column 15 on the OE Form 1207,
Lender's Application for Insurance Claim on Federal Insured
Student Loan, filed with the claim evidencing the cure.

b. Timely Sling Violations. For any default claim
involving "cured* violations of the timely filing rules, the
Secretaty wil not reimburse the lender for any unpaid inter-
est accruing after the end of the 120/180 day default period
that culminated in defaultand prior to the date of reinstate-
ment of insurance sacrilege.

For arty default claim involving a "cured' timely filing
..olation, if insurance coierage is later reinstated, the lender
may capitalize unpaid interest accruing on the loan from the
commencement of the original 120/180 day default period to
the date of the reinstatement of insurance coverage. See
sec:tolls CC.' and D. below. However, if the lender later files
a claim, on that loan, the lender must deduct this capitalized
interest from the amount of the claim, except that the lender
need not deduct from the claim unpaid interest that accrued
on the loan during the original 120/180 day default period.
This deduction must be reflected in Column 15 of the OE
Form 1207, Lenders Application for Insurance Claim on
Federal Insured Student Loan fled with the claim evidencing
the cure.

Some timely filing cures will not reinstate insurance
coverage. For treatment of accrued interest in such cases,
see Section I.D.1.c.

7. Documents to be Submitted with 'Cured' Claims.
The Secretary requests that any lender submitting a claim on
a loan involving "cured" violations identify the claim as such
with a note in the claim file stapled to the new OE Form 1207.

For all 'cured* claims, the lender must submit

o For loans on which a claim was previously rejected,
all documents sent by the regional office with the original
claim (when the claim was rejected and returned to the
lender), including without limitation, the original OE Form
1207 and all documents showing the reason(s) for the
original rejection;

o M documents ordinarily required in connection with
the submission of a default claim, inducing, without limita-
tion, the promissory note, which must beer a valid assign-
ment to the United States of America;

o A new OE Form 1207;

o M documents showing that the lender has complied
with the applicable cure procedures and requirements; and

o A copy of the Interest and Special Allowance Certi-
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fication form (Attachment A).

C. Cures for Violations of the Due Diligence in Collec-
tion Requirements (34 CFR 682.507)

A violation of the due clligence in collection rules
occurs when a lender fails to meet requirements found in 34
CFR 682.507. Fcr example, a violation occurs if the lender
fails to:

o Remind the .orrower of the date a missed payment
was due within 15 days of delnquency;

o Attempt to contact the borrower and any endorser at
least 3 times at regular intervals during the rest of the 120/180
day default period;

o Request pre-claims assistance from the Depart-
ment of Education;

o Request skip-tracing assistance from the Secretary,
if required, or

o Send a final demand letter to the borrower exercis-
ing the option to accelerate the due date for the outstanding
balance of the loan, unless the lender does not know the
borrower's address as of the 90th day of delnquency.

1. Reinstatement of Insurance Coverage. In the case
of a due diligence violation, the lender may utilze either of the
two procedures described below for obtaining reinstatement
of insurance coverage on the loan. After the date of this
bulletin, or after the date of the violation, whichever is later:

(a) the lender obtains a new repayment agreement
signed by the borrower which complies with the ten and
fifteen year repayment limitations set out in 34 CFR
682.209(aX6); or

(b) the lender obWns 3 full payments. If the borrower
later defaults, the lender must submit evidence ef these
payments (e.g. copies of the checks) with the da".m.

2. Borrower Deemed Current As of Date r f Cure. On
the date the lender receives a signed copy ti the new
repayment agreement, or receives the third (ct Mtg) pay-
ment, insurance coverage on the loan is reinstatfid, and the
borrower shall be deemed by the lender to Ite: current in
repaying the loan and entitled to all ripkts and benefits
available to FISLP borrowers. If the borower later becomes
delinquent in repayment, the lender shall follow the collection
procedures set out in 34 CFR 682.507, and the timely filing
requirements set out in 34 CFR 682.511.

D. Cures for Violations of the Timely Filing Require-
ments (34 CFR 682.511)

1. Default Claims-

a. Reinstatement of Insurance Coverage. In order to
obtain reinstatement of insurance coverage on a loan in the
case of a timely filing violation, the lender must first locate the
borrower after the date of this bulletin, or after the date of the
violation, whichever Is later (see Section I. D.1.d. for descrip-
tion of acceptable evidence of location). Then, the lender
must send to the borrower, at the address at which the
borrower was located, (i) a new repayment agreement, to be
signed by the borrower, which complies with the ten and

fifteen year repayment limitations set out in 34 CFR
682.209(8)(6), along with (ii) a collection letter Waiting in
strong terms the seriousness of the borrower's delinquency
and itspotential effect on his or her credit rating if repayment
is not commenced or resumed.

If, within 30 days after the lender sends these items,
the borrower fails to make a full payment or to sign and Mum
the new repayment agreement, the lender shall, within 5
working days thereafter, send the borrower a copy of the
attached 1-Hour collection letter, on the lender's letterhead.
(See Attachment B).

b. Borrower Deemed Current Under Certain Circum-
stances. If, within 45 days after the lender sends the nem
repayment agreement to the borrower for signature, the
borrower makes a full payment or signs and returns the new
repayment agreement, insurance coverage on the loan is
reinstated. The borrower shal be deemed by the lender to be
current in repaying the loan and entitled to all rights and
benefits available to FISLP borrowers. If the borrower later
becomes delinquent in repayment, the lender shall followthe
collection steps set out in 34 CFR 682.507 and the timely
filing requirements set out in 34 CFR 682.511.

c. Borrower Deemed in Default Under Certain Circum-
stances. If the borroweidoes not make a full payment, orsign
and return the nem repaymeht agreement, within 45 days
after the lender sends, the new repayment agreement, the
lender shall deem the borrower to be in default. The lender
shall then file a default.claim on the loan accompanied by
acceptable evidence of location (see I.D.I.d below), within 30
days after the end of such 45-day period. Although insurance
coverage is not reinstated on loans involving these circum-
stances, the Secretary wil honor default claims submitted in
accordance with this paragraph, on the outstanding principal
balance of such loans, and on unpaid interest accruing on the
loan during the 120/180 day default period.

d. Acceptable Evidence of Locatiod. Only the follow-
ing documentation is acceptable as evidence that the lender
has located the borrower

(i) Postal receipt signed by the borrower not more than
25 days prior to the date on which the lender sent the new
repayment agreement, inclicating acceptance of correspon-
dence from the lender by the borrower at the address shown
on the receipt; nr

(i) A completed 'Certification of Borrower Location'
form (Attachment C).

2. Death, Disability, and Bankruptcy Claims. Lenders
may immediately resubmit any death or disability claim which
was rejected solely for failure to meet the 60 day timely filing
requirement (see 34 CFR 685.511(eX2)). However, the
Secretary will not pay any such claim if, before the date the
lender determined that the borrower clod or was totally and
permanentfy disabled, rie lender had violated the due dili-
gence or timely Ong requirements applicable to default
claims with respect to that loan. Interest that accrued on the
loan after the expiration of the 60-day filing period remains
uninsured by the Secretary, and the lender must repay all
interest and special allowance received on the loan for
periods after the expiration of the 60-day filing period.

The Secretary has determined that, in the vast major-
ity of cases, the failure of a lender to comply with the timely
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filing requirement applicable to bankruptcy claims causes
irreparable harm to the Secretary's ability ki contest the
discharge of the loan by the court, or to otherwisa collect from
the borrower. Therefore, the Secretary has decided not to
permit tures for-violations of the timely fling requirement
applicable to bankruptcy claims, except when the lender can
demonstrate that the bankruptcy action has concluded and
that the loan has not been &charged in bankruptcy. In that
case, the lender shall treat the loan as in default. The
Secretary will honor a default daim later filed on suct a loan
only if the lender has met the cure requirements set out in
Section I.C. above for clue diligence violations.

II. Repayment of Interest and Special Allowance on
Loans Evidencing Violations of the Due Diligence or Timely
Fling Requirements

A. General Rule

It has always been the Secretary's interpretation of
the FISLP statute and regulations that a lender's right to
receive interest and special allowance payments on a FISLP
loan terminates immedaiely following the lenders violation
of the due digence or timely filing recoirements. This apples
whether or notthe lender has Bede claim on the loin. In other
words, lenders may receive interest and special allowance
only on loans- which-are insured by the Secretary. Since
these violatione result in the termination of insurance, they
also result in the termination of FISLP benefits.

B. Cessation of (Ming on Loans Evidencing Violations
of the Due Diligence or Timely Filing Requkements

Any lender currenly biling the Secretary for interest
and special allowance on a loan that the lender knows
involves a due diligence or timely fling violation must cease
doing so immediately. However, except in connection with
the certification described below, lenders are not required at
this time to review their loan portfolios for due diligence and
timely filing violations.

C. Determination of Amounts of Interest and Special
Allowance That Must Be Repaid

1. Due Diligence Violations. In the case of due di-
gence violations, it is often difficult to ascertain the precise
date on which a violation occurred. For the administrative
ease of the Secretary and lenders, the Secretary has decided
to waive his right to recoup interest and special allowance
payments made to a lender for periods between the date of
a due diligence violation and the end of the 1201180 day
default period. However, any lender that has received inter-
est and/or special allowance payments from the Secretary
for periods after the end of the 1201180 day default period on
a loan that the lender knows involves a due diligence viola-
tion must promptly repay those amounts.

2. Timely Ring Violations. In the case of timely Ming
violations, the lender loses its right to receive interest and
special allowance payments as of the expiration of the
abplicable timely filing period. Therefore, any lender that has
received interest and/or spodel allowance payments from
the Secretary for periods following the end of the applkable
timely filing period on a loan that the lender knows involves
a timely filing violation must repay those amounts.

3. Situations in Which a Lender May Have Received
interest Benefits for Periods During Which a Loan war

Uninsured. Because most Cila diligence violations, and all
timely fling violations, occur after termination of the grace
period, interest payments are ordnanly not affected by such
violations. However, there are three types of situations in
which a lender may have received interest payments from
the Secretary to which it was not entitled clue to a due
diligence or timely liffirg violation.

a. Promissory notes that include a requirement that
the borrower sign a repayment agreement no later than 120
days Mort, the expiration of the grace period. In such cases,
a due diligence violation may occur during the grace period,
when the lender may otherwise have been eigible to receive
interest benefits. However the lender need not repay that
interest to the Secretary. See MCI. above.

b. Deferment Periods. A due digence violation may
occur prior to a deferment period when the lender would
otherwise have been eligible to receive interest benefits.

c. Loans Made Prior to December 15, 1968. A loan
disbursed prior to December 15, 1968, and which quaified
for payment of Federal kiterest benefits at the time the loan
was disbursed, **es for payment of a 3 percent interest
subsidy _on the unpaid principal balance during the entire
repayment pried; provided the loan remainsinsured. In the
case of stich a loan, a due difigence or timely filing Violation
terminates the lender's eligibiity for the 3 Percent payments.

D. Procedures for Repayment of Federal Interest
Benefits and Special Allowance Received by a Lender for
Periods During Which a Loan Was Uninsured

A Lender must make the repayments of interest and/
or special allowance discussed in Ile, above, by way of an
aclustment during the two quarters immediately following the
discovery of the violation. These aclustments must be re-
ported in a format similar to that in Attachment D, and must
not be reported on the normal Lenders Request for Interest
and Special Allowance (ED Form 799) submission. Lenders
are requested not to send a check with the a4ustment, the
overpaid amount will be deducted by the Secretary from the
lenders next regular interest and special allowance pay-
ment. The adjustment must state the quarters for which the
aclustment is beinimade and the total dollar amounts of all
loans involved in the Oustment. In addition, for five years
after any loan for which an adjustment is made is repaid in
full, the lender shall ren a record of the basis for the
adjustment showing the amount(s) of the overbilling(s) re-
paid, the vidation(s) giving rise to the overbilling(s), and the
date it used for cessation of interest and/or special allow.ince
eligibrity in calculating th overbilled amount. See 34 CFR
682.515(8)(2). Completed a4ustment forms should be sent
to the following address: Student Loan Processing Center,
P.O. Box 2640, Norfolk, Virginia 23501.

Attachments.

Attachment Mnterest and Special Allowance Certification
Form

I, (name) XXXXXX, as a duly authorized official of
(lender name and adckess) XXXXICC, hereby certify on
behalf of this institution as follows:

(1) After consulting with all appropriate employees,
agents, and servicers of this institution responsible for the
collection of, and the filing of claims on, FISLP loans. I have



cietamtiried that this institution has not knowingly delayed
filing claims on FISLP loans evidencing violations of the due
dligence, timely filing or other requirements for the purpose
of continuing to bill the Secretary of Education or his prede-
cessors for interest benefits or special alloWance thereon,
nor will this institution do so in the future.

(2) This institution will thoroughly review all FISLP
loans for which dein% were denied for violation of the due
diligence in collection or timely fNng regulations, 34 CFR
682.511 and .516 (1979) respectively or the current regula-
tions, 34 CFR 682.507 and 511, respectively. The purpose of
this review will be to detentine how much interest and
speciel alowance the Secretary has paid this institution on
these loans for the period(s) during which they were unin-
sured due to these violations. This institution will repay any
and all such amounts so determined by way of an adjustment
to one of the next two quarterly interest and special allow-
ance billings (ED Form 799).

(3) This institution will retain all records and upon
request will provide the Secretary of Education with all
information required by Bulletin 1..-77a in connection with
repayment of interest and special allowance overbillings

Signature of Employee

Date

Lender identification Number

Insert illus. 0338

Insert illus. 0339

Insert illus. 0340

[51 FR 40927, Nov. 10, 19861

APPENDIX-SUMMARY OF COMMENTS

June 5. 1989

Section 682.410 Fiscal, administrative, and enforcement
requirements

Comments: Several commenters supported the Sec-
retarys proposal to establish a default rate that would trigger
a guarantee agency's revieW of a school. However, many
commenters suggested that the 15% default rate trigger was
too low and should be increased to reduce the burden
imposed on schools and agencies by this requirement

Discussion: A change has been made. The Secretary
has revised the NPRM by increasing from 15% to 20% the
default rate that triggers a guarantee agency program review
of a school. The final rule also excludes from mandatory
review any school that is subject to a default management
plan imposed by the Secretary under 34 CFR 668.15, and
any school whose default rate of over 20 percent is not based
on at least one cohort of loans entering repayment in a single
fiscal year that totals $100,000 or more. These revisions
significantly reduce the number of program reviews that an
agency would have been required to perform under the
NPRM while preserving the effectiveness of this requirement
as a default reduction tool.

The Secretary notes that, as guarantee agencies
have previously been informed, the Department is receptive
to proposals from incividual guarantee agencies to employ
specific selection criteria for program reviews that differ from
the lap te:V2%* program review criteria in current Sec.
82.410(cX1)(1) (A) and (B). If the Secretary is satisfied that
an agency's proposed criteria represent an effective ap-
proach to the solecuon of schools for reviews, he will grant
that agency a waiver from those provisions.

Comments: Several commenters questioned the
guarantee agencies' expertise to conduct program reviews
of schools. Some commenters suggested that the reviews
should be performed by professionally-trained auditors
through program reviews by the Secretary or independent
auditors hired by schools to review other Federal prograrr.s.

Discussion: No change has been made. Although the
Secretary intends to increase Federal lender and school
reviews, it is the Seaetarys intent that guarantee agencies
can and should assume St major responsibility for monitoring
their program participants. The Secretary has provided
guarantee agencies with extensive training in program re-
view requirements and has deVeloped a comprehensive site
review guide for agency use.

Comments: One commenter recommanded that tho
Secretary include a provision that would exempt from guar-
antee agency review any school that had lowered its default
rate to below 15% even if its default rate exceeded 15% in the
immediately precedng year.

Discussion: No change has been made. The Secre-
tary believes tette increase from 15% to 20% in the default
rate that triggers a guarantee agency review adequately
addresses this concern.

Comments: Two commenters supported the require-
ment of guarantee agency program reviews of schools with
excessive default ratea, but thought that the review should be
limited to the GSL, S LS, and PLUS programs, and should not
include other Trtie IV programs.

Discussion: No change has been made. The provi-
sion requiring guarantee agency reviews of schools with
fiscal year default rates in excess of 20% applies only to the
GSL, PLUS, and SLS programs.

Comments: Several commenters questioned which
agency would conduct the compliance program review for
schools that deal with several guarantee agencies.

Discussion: No chart(to has been made. An agency
may either conduct a joint review of a school with another
agency or establish a reciprocal agreement with the other
agency. Underajoint review or a reciprocal agreement, each
participating agency is responsible for the quality of the
review. The Secretary recommends that all reciprocal agree-
ments state that the performing agency will =duct the
review in accordance with the OSFA site review guides, and
that, as required, any unique requirements of each agency
whose review response is to be satisfied by a review under
the agreement will be included in each such review.

Section 682.411 Du e diligence by lenders In the collection
of guarantee agency loans

Comments: Some commenters recommended that,



rather than requiring the lender to provide a copy of each
precialm assistance request to the school for attendance at
which the loan was made, the lender should be allowed to
provide this information to the last school attended by the
borrower. The commenters noted that the last sChool at-
tended by the borrower could provide more recent informa-
tion to assist the lender in its collection efforts.

Discussion: No change has been made. The require-
ment that a lender provide a school with a copy of the
preciaim assistance request is designed to alert the school of
a potential default by one of students, and to allow the
school an opportunity to act in a timely manner to avert a
default Fairness requires that the school against whom a
default will be charged have the opportunity to make a
diligent effort to contact the borrower to encourage repay-
ment.

Comments: Some commenters suggested that lend-
ers be allowed to provide a periocfic list to the school of
delinquent borrowers for which the lender has requested
prectaim assistance from the guarantor. Other commenters
suggested that the guarantors, rather than lenders, provide
this information to schools.

Discussion: A change has been made. The final
regulations require the lender to notify the school within 30
days after it requests proclaim assistance. In this way, the
regulations- allow tine for guarantors wishing to do so to
provide schools with this notice on lenders' behalf, through
the use of periodic lists. However, the Secretary believes that
prompt notice to the school is necessary for any actions
taken by the school to be meaningful in averting defaults, and
is therefore requiring that notice reach the school within 30
days of the date of the lender's preclaim assistance request

Section 682.604 Processing the borrower loan proceeds
and counseling borrowers

Comments: Many commenters proposed that the
lender, not the school, be responsible for counseling the
student prior to the disbursement of the loan proceeds to the
institution.

Discussien: No change has been made. The Secre-
tary has declined to impose the responsibility of in-person
counseling on the lender because the &twice between
many lenders and the borrowers they serve is often great
The Secretary believes that since a school will typically be in
a better position than the lender to engage in face-to-face
counseling, it is the most appropriate entity to provide en-
trance counseling. Moreover, lenders are already required to
provide detailed disclosures to borrowers at the time of loan
disbursement regarding the borrower's rights and obliga-
tions on GSL and SLS loans.

Comments: Several commenters incicated that they
believe entrance counsefing is redundant and ultimately
ineffective because, in their view, early counseling does not
make an impression on the student and does not significantly
reduce defaults. Many other commenters supported the
requirement of entrance counseling as an effective default
reduction measure.

Discussion: No change has been made. The Secre-
tary believes, and the experience of many schools confirms,
that improving a borrower's understancing of the terms and
concitions of the loan and impressing upon the borrower the

importance of meeting his or her repayment obligations, at
the time of receipt of loan proceeds, helps greatly in reducing
defaults.

Comments: Several commenters suggested that the
school be given the flexibility to schedule entrance counsel-
ing throughout the semester, or at least prior to the student's
second loan cisbursement, to avoid scheduling all counsel-
ing sessions with loan recipients during the registration
period, when a substantial burden is already being imposed
on the school's administrative resources.

Discussion: No change has been made. The Secre-
tary befieves it is imperative for students to receive loan
counseling at, or prior to, the receipt of a GSL or SLS loan.
The linkage of this counseling with the receipt of loan funds
will impress upon the borrower the importance of the obliga-
tion to repay the money he or she is about to receive, thereby
lessening tfie risk of default

Comments: &MEd commenters recommended that
schools be allowed to use videotape presentations to coun-
sel their students. Some commenters suggested that a
videotape presentation followed up by a question and an-
swer period with a financial aid officer would be an effective
and efficient way to counsel borrowers.

Discussion: A change has been made. The Secretary
agrees with this recommendation and has revised the NPRM
to allow for videotape presentations, and to require that the
school provide each borrower an opportunity, after the en-
trance counseling session, to obtain answers to questions he
or she may have recanting the loan.

Comments: Many commenters believed that requir-
ing entrance counseling is too burdensome and costly for a
school with a small financial aid staff and a large number of
loan recipients. Othercommenters expressed concern about
the difficulty centraked financial aid offices would have in
meeting with loan recipients at remote branches of the
school, and suggested that the school be paid an administra-
tive allowance to cover the extra burden.

Discussion: No change has been made. The Secre-
tary believes that an institutional financial aid office can
inexpensively reach its loan re..ipients through the use of
group counseling sessions or videotapes.

Comments: One commenter recommended that the
requ:rement in the NPRM that students in undergraduate
non-baccalaureate vocational training programs be advised
that they are obligated to repay their loans regardless of the
outcome of their enrollment in the program, should be
expanded to apply to all programs of study.

Discussion: A change has been made. The Secretary
agrees with this recommendation and has revised the regu-
lations to make this requirement applicable to all programs of
study.

Section 682.605 Determining the date of a student's
withdrawal

Comments: Several commenters inclicated that the
proposed change to Sec. 82.605(a) requires clarification.

Discussion: No change has been made. The amend-
ment to Sec. 82.605(a) simply clarifies that the date of a
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student% withdrawal, calculated under

Sec. 82.605(b), only relates to the institution% reports
to lenders and to the date on which the institution's duty to
pay a refund arises, not to the withdrawal date used for refund
calailations. For this latter purpose, Sec. 82.604 uses the
student's last recorded day of attendance as 34 CFR 668.22
has done since January, 1988.

Section 682.606 School refund policy

Comments: Many coMmenters objected to the pro-
posed amendment to Sec. 82.606 requiring a school to
employ a pro raterefund policy for a student receMng or
benefiting from a GSL, SLS, or PLUS program loan who
withdraws prior to the completion of the academic petiod for
which the loan it rnade:-Thete coMmenters believe that this
requirement represented an unwarranted Federal intrusion
into a schoors adininiatrative OfaCket and woold impose a
significant increase in the admiiiistratiie burden involved in
refund calculations. Numerout commenters also argued
that a pro rata refund was unfair in tight of the substantial *up
front' costs incrired by schoolSin enrolling a 'Student and in
offering a prOgrern that does not appreciabli change when a
student withdriwi: .frOm sChool. 4, nuMbecal Commenters
argued that their ctirreitt institutional reftind pàllciOs, devel-
nPed n!Ang Mande* aPiiinv90 bi fhaif ,anancraing agen-
cies, are fair and _equitable arid* riot unfairly penalize
droPeuta of contrioute.tO Wei clefaults.r.Many Commenters
noted that the losSef *ewe to the school thativould result
from the increased v.:fume and dollar amount of refunds
calculated using a pro rata Poky would inevitably be passed
along to students in the forM Of increased tuition costs.
Several comMenters sUggested that the'availabilty of a pro
rata refund would encourage a student to withdraw when he
or she encounters acadaMic or financial difficulties. Several
commenters recomniended restriCting the use of a pro rata
poricy to high default schcl..% since the Secretary, in an-
nouncing the proposed rules, noted the linkage between a
high ievel of dropouts and defaults. Some commenters
recommended that the Department should not regulate the
refund policy applicable to students who complete at least
one half of their programs to reduce the administrative
burden on schools and the intrusiveness of the rule, and in
recognition both of the 'up front- costs argument and the
inapplicabkity of the 'drop out reduction* rationale to a
student that completes a substantial portion of the program
before dropping out

Discussion: A change has been made. Although the
widely used practice of over-enrollment and the ability of
many schools to quickly replace a dropout with a new
enrollee mifitate strongly against the "up front costs* argu-
ment, the Secretary is requking the use of a pro rata refund
policy only when the default experience of the school re-
quires that step to maintain GSL, SLS, and PLUS program
integrity. Accordingly, this provision has been revised to
require the implementation of a pro rata refund policy only by
schools with default rates above 30percent Any school with
a default rate at or below 30% must continue to use fair and
equitable refund poficies as defined in existing regulations.
Further, the Secretary believes that the prospects for default
are greateramong those students who withdraw early in their
programs, and that the aim of this rule should therefore be to
remove the incentive for a school to enroll a student lacking
a reasonable prospect for completing his or her program of
study. The Secretary has accorcingly reVsed the proposed
rule to require the use of a pro rata policy only for a student

whose withdrawal date occurs prior to the halfway pointof the
student's program, or the end of the first six months of the
student's program, whichever is earlier. The Secretary be-
lieves thatthis targeted application of the pro rata refund tuts
will achieve the goals of the rule with a minimum of adverse
effects. Also, the Secretary has revised the rule to permit the
school to round upward to the nearest 10 percent the portion
of the program deemed to have been completed by a
student, to reduce administrative burden.

Comments: Several commenters from public institu-
tions incicated that State law prevents them from applying a
pro rata refund policy.

Discussion: No change has been made. The Secre-
tary considers the use of a pro rata refund policy by those
schools with default rates above 30 percent to be a neces-
sary and appropriate administrative requirement for partici-
pation in the GSL, SLS, and PLUS programs. Therefore,
schools that are subject to this requirement are required to
implement a pro rata refund policy if they wish to continue to
participate in those programs, regardless of the require-
ments of State law.

Comments: Many commenters objected to the impo-
sition of a pro rata refund policy on the grounds that it would
create inequities between loan recipients and students who
do not receive loans or who do not receive any Tide IV aid.
Some commenters felt that the proposed regulations would
force schoole to establish multiple refund poicies. Others
considered that they would, as a matter of equity, be forced
to apply a pro rata refund policy to all students. A number of
commenters asserted that any refund policy mandated by
the Secretary should encompass all students at an institu-
tion.

Discussion: No change has been made. The Secre-
tary's legal authority to mandate refund policies at school is
limited to students benefiting from GSL, SLS, or PLUS loans.

Comments: Some commenters argued that the im-
plementation of a pro rata refund poky would have little
impact on the default rate ata school, particularly if the school
continues to be permitted to apply refund amounts to other
sources of aid before retuming loan funds to lenders. Other
commenters indicated that, since students often use loan
funds for non4nstitutional costs, a pro rata refund policy
affecting only cirect institutional costs, may result in minimal
increases in refunds for many students.

Discussion: No change has been made. These final
regulations require high default schools to take steps, such
as the implementation of a pro rata refund policy, to address
the problem of defaults by dropouts. The primary purpose of
the pro rata refund requirement is not to increase the dollar
amount of loan funds returned to the lender, but to remove
the incentive for high default schools to enroll students who
are inadequately prepared and are therefore likely to quickly
drop out and default This rule also will provide an incentive
for schools to take steps on their own to improve their
completion rates.

Comments: A number of cohimenters suggested
various measures to either complement or replace the im-
plementation of the pro rata refund policy. Some commen-
ters suggested that loans should be awarded incrementally
as the student progresses through the academic term or that
the aid be awarded aft& the student has successfully corn-



pleted the term. Others felt that lenders should be required to
disburse Part B loans accoming to dates recommended by
the school. &Mother commenters suggested requiring credit-
worthy endorsers as a way to reduce defaults.

Discussion: No changes have been made. Implemen-
tation of these
suggestions would require statutory amendments and there-
fore does not fall within the scope of these final regulations.

Comments: Many commenters maintained that the
administrative fee that the school would be allowed to retain,
pursuant to Sec. 82.606(c)(1), would not cover all adminis-
trative expenses. Some suggested raising the amount to as
much as $500.

Discussion: A change has been made. The revised
rule allows a school to retain at least 10 percent of tuition and
fees paid by a student that attends school at all during the
loan period, in addition to the $100/5% administrative fee.
Section 682.607 Payment of a refund to a lender

Comments: A number of commenters stated that
students often do not officially withdraw. Consequently, the
school may not become aware of the studenrs withdrawal
until the start of a subsequen t academic period, or the school
may not be able to identify the last date of attendance. Many
of theie cornmenters belieVe that the period for paying a
refundio- the lender Should run from the start of the next
academic period after that in which the borrower withdraw. as
determined under Sec. 82.605(b)(1)(ii). Other commenters
urged the Secretary to retain the prior rule, which they read
as requiring that a refund to be sent to the lender within 30
days of the date of the school's determination that the student
has withdrawn.

Discussion: No change has been made. Current
regulations treat the last recorded date of attendance as the
dropout date for students who unofficially withdraw. 34 CFR
668.22. Under the prior regulations, with respect to an
unofficial withdrawal, a refund was required to be sent within
30 days of the withdrawal date, i.e., the last recorded date of
attendance. This date could occur several months before the
end of the academic period in which the student ceased
attendance. The Secretary does not believe this result is
consistent with the administrative practices of many schools
in monitoring enrollment status. However, the Secretary
continues to be concerned with the length of time a refund
remains unpaid, because the Secretary is continuing to pay
interest benefits and special allowance on the full outstand-
ing balance of the loan even though the funds are no longer
needed by the borrower to pay educational expenses, and
because a persistently inflated loan balance increases the
risk of default. The Secretary believes that a school cannot
be permitted to wait until the beginning of the next academic
period to determine which students have unofficially with-
drawn and pay their refunds. The Secretary also believes
that, once the school has determined that the student has
withdrawn, the school should expecfitiously process any
refund owed, and has therefore revised the regulations to
require payment of a refund within 60 days of the date of the
school's determination that the student has withdrawn. See
Sec. 82.607(c)(2)(iv).

bomments: Several commenters, suggested that the
period in which a refund must be paid be extended from 30
up to 60 days. They believe that 30 days from the earlier of
the dates specified in Sec. 82.607(c)(1) does not provide

sufficient time to allow for unexpected delays in processing
refunds (e.g., computer delays, the involvement of more than
one office in the refund process, etc.), and that such a
timeframe, immediately following the end of an academic
period, could create undue administrative burdens.

Discussion: A change has been made. Section
682.607(c) now requires that the school must pay the lender
a refund within 60 days of the earlier of the dates specified in
Sec. 82.607(c)(1) or, pursuant to Sec. 82.607(c)(2), within 60
days after the last day of an approved leave of absence when
the student does not return to school.

Comments:Several commenters questioned how the
use of the term "semester' in Sec. 82.607(c)(1)(ii) would
apply to schools that do not use semesters.

Discussion: A change has been made. The final
regulation uses the term "academic term" to clarify its appli-
cability to quarters and trimesters.

Section 682.610 Records, reports, and inspection
requirements for participating schools

Comment Several commenters pointed out any
change in the borrowers surname that the school was aware
of would be very useful to the holder of the loan.

Discussion: A change has been made. This section in
the final regulation has been revised to require a school to
fumish upon request any, information it has regarding the
borrower's surname.

Comments: One commenter suggested that this pro-
vision would be an administrative burden for the school,
requiring them to track former studeats.

Discussion: No change has been made. Nothing in
this section requires a school to furnish any more information
than it has on hand respecting the last known address,
sumame, employer and employer address of a borrower who
attends or has attended the school.

[FR Doc. 89-13389 Filed 6-1-89; 3:51 pm]

BILLING CODE 4000-01-M

10-78-

3 :18



PART 690-PELL GRANT PROGRAM

Subpart A-Scope, Purpose and General
Definitions

690.1 Scope and purpose.

690.2 General definitions.

690.3 Definitions of payment period.

690.4-690.5 [Removed and Reserved]

690.6 Duration of student eligibinty.

690.7 Institutional participation.

690.8 Enrollment status for students taking regular and
correspondence courses.

690.9 Written agreements between two or more eligible
institutions.

690.10 Adm ini strative cost allowance to participating schools.

690.11 Pell Grant payments from more than one institution.

Subpart Es-Application Procedures for
Determining Expected Family Contribution

'690.12 Application.

690.13 Notification of, expected family contribution.

690.14 Applicant's request for recalculation of expected
family contribution because of clerical or arithmetic error, or
updating of projected data.

Subpart C-Expected Family Contributions
for Students With Special Conditions

Sec. 690.31 Special conditions affecting the expected family
contribution determination for an independent student.

Sec. 690.32 Special conditions affecting the expected family
contribution determination for a dependent student.

Subparts D-E-[Removed and Reserved]

Subpart r:-Determination of Pell Grant Awards

690.S1 Submission process and deadline for student aid
report.

690.62 Calculation of a Pell Grant.

690.63 Calculation of a Pell Grant for a payment period.

690.64 Calculation of a Pell Grant for a payment period which
occurs in two award years.

690.65 Transfer student: attendance at more than one
institution during an award year.

690.66 Correspondence study.

Subpart G-Administratlon of Grant Payments

690.71 Scope.

690.72 Institutional participation agreement

690.73 Termination of institutional participation agreement

690.74 Provision of funds to institutions.

690.75 Determination of eligibility for payment.

690.76 Frequency of payment.

690.77 Initial disbursement of a Poll Grant in an award year
without a valid SAR.

690.78 Method of ctisbursement-by check or credit to a
student's account

690.79 Recovery of overpayments.

690.80 Recalculation of a Pell Grant award.

690.81 Fiscal control and fund accounting procedures.

690.82 Maintenance end retention of records.

690.83 Submission of reports.

690.94 Audit and examination.

Subpart H4Removed and Reserved]

AUTHORITY: 20 U.S.C. 1070a through 1070a-6,
unless otherwise noted.

Subpart A-Scope, Purpose and General
Definitions

SOURCE: 50 FR 10717, Mar. 15, 1985, unless
otherwise noted.

Sec. 690.1 Scope and purpose.

'Me Pell Grant Program awards grants to help finan-
cially needy students meet the cost of their postsecondary
education.

(Authority: 20 U.S.C. 1070a)

Sec. 690.2 General definitions.

(a) Definitions of the following terms used in this part
are described in Subpart A of the Student Assistance Gen-
eral Provisions, 34 CFR Part 668:

Academic year
Award year
Clock hour
College Work-Study Program
Dependent student
Eligible program
Eligible student
Enrolled

--



Income Contingent Loan (ICL) Program
Independent student
One-year training program
Parent
Pell Grant Piagrom
Perkins Loan Program
Pro Prietarj institution of higher education
Postsecondary vocational institution
Public or private nonprofit institution of higher education
Recognized equivalent of a high school ciploma
Regular student
Secretary
Six-month training program
State
State Student incentive Grant Prgoram
Supplemental Educational Opportunity Grant Program

(b) Other terms used in this part are:

Comparable State income tax retum: A State income
tax return based on the Federal income tax return which
requires the filer to provide the amount of Federal income tax
paid as well as the same information th at he or she is required
to provide on the Federal income tax return with regard to
information being verified.

Disbursement Schedule: A table showing the grant
amounts three-quarter and half-time students at term based
institutions using credit hours would receive for an academic
year. This table, published annually by the Secretary is
based on-

(1) A student's Effective Family Contribution, as deter-
mined in accordance with sections 411B, 411C, and 4110 of
the HEA;

(2) A students attendance costs as defined in section
411F(5) of the HEA; and

(3) The amount of funds available for making Pell
Grants.

Enrollment status: Full-time, three-quarter-time, or
half-time depending on a students credit hour work load per
academic term at an institution using semesters, trimesters,
quarters, or other academic terms and measuring progress
by credt hours.

(2) Full-time or part-time depending on a student's
credit hour work load per academic year, at an institution that
does not use academic terms and measures progress by
credit hours.

(3) Full-time or part-time depending on a student's
clock hour work load per week at an insfitution that measures
progress by clock hours.

Rill-time student: An enrolled student who is carrying
a full-time academic work load (other than by corrospon-
dence)as determined by the institutionunder a standard
applicable to all students enrolled in a particular program.
However, an institution's full-time standard must equal or
exceed one of the following minimum requirements.

(1) 12 semester hours or 12 quarter hours per aca-
demic term in an institution using a semester, trimester, or
quarter system;

(2) 24 semester hours or 36 quarter hours per r
demic year for an institution using credit hours but not using
a semester, trimester, or quarter system, or the prorated
equivalent for a program of less than one academic year;

(3) 24 clock hours per week for an institution using
clock hours;

(4) In an institution using both credit and dock hours,
any combination of credit and clock hours where the sum of
the following fractions is equal to or greater than one:

Number of credit hours per term.
12

Number of clock hours per week
24

(5) A series of courses or seminars which equals 12
semester hours cr 12 quarter hours in a maximum of 18
weeks; or

(6) The work portion of a cooperative education pro-
gram in which the amount of work performed is equivalent to
the academic work-load of a full-time student

Half-time student: (1) Except as provided in para-
graph (2), an enrolled student who is carrying a half-time
academic work loadas determined by the institution
which amounts tc _t least half the work load of the appropri-
ate minimum requirement outlined in the definition of a full-
time student

(2) A student enrolled solely in a program of study by
correspondence who is carrying a work load of at least 12
hours of work per week, or is earning at least 6 credit hours
per semester, trimester, or quarter. However, regardless of
the work, no student enrolled solely in correspondence study
is considered more than a half-time student

Institution of higher education (Institution): A public or
private non-profit or proprietary institufion of higher educa-
tion or a postsecondary vocational institution.

Payment Sdiedule: A table showing a fun-time stu-
dent's scheduled Pell Grant for a given award year. This
table, publishad annually by the Secretary, is based on-

(1) The student's Expected Family Contribution, as
determined in accordance with sections 411B, 4110, and
4110 of the HEA;

The student's cost of attendance as defined in
section 411F(5) of the HEA; and

(3) The amount of funds available to the Secretary for
making Pell Grants.

Pell Grant Electronic Data Exchange: An electronic
exchange system between the Secretary and an institution
under which a student is able to correct or verify information
contained on his or her SAR at the institution he or she is
attending and the institution is able to print ou: a Student Aid
Report for that student which is based on the corrected or
verified information.
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Scheduled Pell Grant: The amount of a Pell Grant
which would be paid to a full-time student for a full academic
year.

Student aid index: The term used on the Student Aid
Report (SAR) to designate a student's expected family
contribution for the Pell Grant Program.

Student Aid Report (SAR): A report provided to an
applicant showing the amount of his or her expected family
contribution.

Stu dent Kid Report (SAR) Payment Document: A part
of the SAR that is provided to the Secretary by an institution
showing an applicant's expectgd family contribution, cost of
attendance, and enrollment status, at that institution.

Three-quarter-time student: An erth,lled student who
is canying a three-quarter-time academic work loadas
determined by the institutionwhich amounts to at least
three quarters of the work of the appropriate minimum
requirement outlined in the definition of a gull-time student."

Undergraduate student: A student enrolled in an
undergraduate course of study at an institution of higher
education who

(1) Has not eamed a baccalaureate or first profes-
sional degree; and

(2) Is in an undergraduate course of study which
usually does not exceed 4 academic years, or is enrolled in
a 4 to 5 academic year program designed to lead to a first
degree. A student enrolled in a program of any other length
is considered an undergraduate student for only the first 4
academic years of that program.

Valid Student Aid Report A Student Aid Report.

(a) On which all of the information used in the calcu-
lation of the applicant's expected family contribution is accu-
rate and complete as of the date the application is signed;
and

(b) For the Pell Grant Electronic Data Exchange, that
is signed by the applicant, his or her spouse, and the
applicant's parents if the applicant is a dependent student.

(Authority: 20 U.S.C. 1070a, unless otherwise noted)

[50 FR 10717, Mar. 15, 1985, as amendedat 51 FR 41926,
Nov. 19, 1986; 51 FR 43161, Nov. 28, 1986]

Sec. 690.3 Definitions of payment period.

(a) Payment period for an institution that has aca-
demic terms:

(1) Except as noted in paragraph (a)(2) of this section,
for an institution that uses semesters, trimesters, quarters or
other academic terms, the payment period is the semester,
trimester, quarter or other academic term.

(2) For an institution that uses semesters, trimesters,
quarters or other academic terms and measures progress in
clock hours

all

(i) A payment period is a semester, trimester, quarter,
or other academic term if the student completes all the clock
hours scheduled for that term;

(ii) If at the end of a term, the student has not
completed all of the clock hours scheduled for that term and
the student has received a Pell Grant for that term, the
payment period extends beyond that term for as long as it
takes the student to complete the number of clock hours
originally scheduled for that term; and

(iii) If a payment period extends into another term, the
next payment poriod consists of the number of clock hours
scheduled for that term that were not included in the previous
payment period.

(b) Payment period for an institution that does not
have academic terms: (1) For a student whose educational
program is one academic year

(i) The first payment period is the period of time in
which the student completes the first half of his or her
academic year (in credit or clock hours); and

(ii) The second payment period is the period of time in
which the student completes the second half of that aca-
demic year.

(2) For a student whose educational program is more
than one academic year, the first and second payment
periods must be calculated under paragraph (b)(1) of this
section. For subsequent academic years, or fractions of
academic years, each payment period must be the period of
time in which a student completes

(i) One-half of the academic year; or

(ii) The remaining hours in the student's educational
program, which ever is to be completed first.

(3) For a student whose educational program is less
than an academic year

(i) The first payment period must be the period of time
which the student completes the first half of his or her
educational program (in credit or clock hours); and

(ii) The second payment period must be the period of
time in which the student completes the second half of his or
her educational program.

(4) If an institution chooses to have more than two
payment periods in an academic year or in a program of less
than an academic year, the rules in paragraphs (b)(1) through
(b)(3) of this section are modified to reflect the increased
number of payment periods. For example, if an institution
chooses to have three payment periods in an academicyear,
each payment period must correspond to one-third of the
academic year.

(Authority: 20 U.S.C. 1070a)

Sec. 690.4 and 690.5 [Removed and Reserved]

Sec. 690.6 Duration of student eligibility.

(a) A student is eligible to receive a Pell Grant for the
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pedod of time required to complete his or her first undor-
graduate baccalaureate course of study.

(b) An institution shall determine when the student has
completed the academic curriculum requirements for that
first undergraduate baccalaureate course of stikly.

(c) Except a s provided in paragraph (d) of this section,
for a student who receives his or her first Pell Grant on or after
July 1, 1987, the period of time required to complete his or her
undergraduate baccalaureate course of study may not ex-
ceed the full-time equivalent of-

(1) Ave academic years for an undergraduate degree
or certificate program that normally requires four academic
years or less of study to complete; or

(2) Six academic years for an undergraduate degree
or certificate program that normally requires more than four
academic years of study to complete.

(d)(1) The institution a student is attending may waive
the limitations contained in paragraph (c) of this section if it
determines that the student's failure to complete his or her
undergraduate program in the time set forth in that paragraph
resulted from an undue hardship caused by-

(i) The death of a relative of the student;

(ii) An injury or illness of the student; or

(iii) Other special circumstances.

(2) The institution must support with appropriate
documentation any determination of undue hardship made
under this paragraph.

(e) For the purpose of paragraph (c) of this section,
any noncredit or remedial course taken by a student, includ-
ing a course in English language instruction, is not included
in determining that student's period of Pell Grant eligibility.

(Authority: 20 U.S.C. 1070a)

Sec. 690.7 institutional participation.

(a)(1) An institution of higher education is eligible to
participate in the Pell Grant program if it

(i) Meets the appropriate definition set forth in 34 CFR
Part 668, Subpart A;

(ii) Enters into a program participation agreement with
the Secretary; and

(iii) Complies with that agreement and with the appli-
cable provisions of this part and 34 CFR Part 668.

(2) If an institution begins participation in the Pell
Grant Program during an award year, a student enrolled and
attending that institution is eligible to receive a Pell Grant for
the paymentperiod during which the institution enters into a
program participation agreement with the Secretary and any
subsequent payment period.

(b) If an institution becomes ineligible to participate in
the Pell Grant Program during an award year, an eligible

student who was attending the institution and who submitted
a valid SAR to the institution before the date the institution
became ineligible is paid a Pell Grant for that award year for-

(1) The payment periods that the student completed
before the institution becamo ineligible; and

(2) The payment period in which the institution ue-
came ineligible.

(c) An institution which becomes ineligible shall, within
45 days after the effectira date of loss of eligibility, provide to
the Secretary

(1) The name and enrollment status of each eligible
student, who, during the award year, submitted a valid SAR
to the institution before it became ineligible;

(2) The amount of funds paid to each Pell Grant
recipient for that award year;

(3) The amount due each student eligible to receive a
Pell Grant through the end of the paym.rnt period during
which the institution became ineligible; and

(4) An aocounting of the iell Grant expencitures for
that award year to the date of termination.

(Authority: 20 U.S.C. 1070a)

150 FR 10717, Mar 15, 1985, as amended at 51 FR 43161,
Nov. 28, 19863

Sec. 690.8 Enrollment status for students taking regular
and correspondence courses.

. (a) If, in addition to regular coursework, a student
takes correspondence courses from either his or her own
institution or another institution having an agreement for this
purpose with the student's institution, the conespondence
work may be included in determining the student's enroll-
ment status to the extent permitted under paragraph (b) of
this section.

(b) Except as noted in paragraph (c) of this secton, the
correspondence work that may be included in determining a
student's enrollment status is that amount of work which-

(1) Applies toward a student's degree or certificate or
is remedial work taken by the student to help in his or her
course of study;

(2) Is completed within the period of time required for
regular course work; and

(3) does not exceed the amount of a student's regular
course work for the payment period for which the student's
enrollment status is being calculated.

(c) Notwithstanding the limitation in paragraph (b)(3)
of this section a student who would be a half-time student
based solely on his or her correspondence work is consid-
ered a half-time student unless the calculation in paragraph
(b) of this section produces an enrollment status greater than
half-time.

(d) The following chart provides examples of the rules
set forth in this section. It assumes that the institution defines

312
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full-time enrollment as 12 crecits per term, making the half-
time enrollment equal to six credits per term.

Total
COUrse

Num- Number of load in
Under Sec. 690.8 ber of credit cleat Enroll-

credit hours hours to ment
hours corre- determine status
regular spondence
work work

enroll-
me nt
status

(b)(3) 3 3 6 Half-time.
(b)(3) 3 6 6 Half-time.
(b)(3) 3 9 6 Half-time
(b)(3) 6 3 9 Three-

quarter-
time.

(b)(3) 6 6 12 Full-time.
(b)(3) and (c) 2 6 6 Half-time.

(Authority: 20 U.S.C. 1070a)

Sec. 690.9 Written agreements between two or more
eligible institutions.

(a) A student who is enrolled in an eligible program at
one eligible institution and taking courses at one or more
other eligible institutions which apply toward his or her
degree or certificate at the first institution may receive Pell

Grant assistance for attendance at both institutions only if
there is a written agreement between the institutions.

(1) The institution at which the student is enrolled and
expects to receive his or her degree or certificate shall
determine and pay the student's Pell Grant assistance.
However, the other institution may determine and pay the
student's Pell Grant assistance if the institutions agree in
writing to that agreement.

(2) The institution which determines and payc the POI
Grant assistance shall

(i) Take into account all courses which apply to the
student's degree or certificate taken by the student at each
eligible institution participating in the agreement when deter-
mining the student's enrollment status and cost of atten-
dance; and

(ii) Maintdn all records regarding the student's eligibil-
ity tor and receipt of PO Grant assistance.

(Authority: 20 U.S.C. 1070a)

Sec.690.10 Administrativecost atiowanceto participating
schools.

(a) Subject to available appropriations, the Secretary
pays to each participating institution $5.00 for each student
who receives a Pell Grant at that institution for an award year.

(b) All funds an institution receives under this section
must be used solely for the institution's cost of administering
the Pell Grant, Supplemental Educational Opportunity Grant,
College Work-Study, Perkins Loan, and ICL programs.

(Authority: 20 U.S.C. 1096a)

Sec. 690.11 Pell Grant payments from more than one
Institution.

A student is not entitled to receive Pell Grant pay-
ments concurrently from more than one institution or from the
Secretary and art ;nstitution.

(Authority: 20 U.S.C. 1070a)

Subpart B-Application Procedures for
Determining Expected Family Contribution

SOURCE: 50 FR 10721, Mar. 15, 1985, unless otherwise
noted.

Sec. 690.12 Application.

(a) As the first step to receiving a Pell Grant, a student
shall apply on an approved form to the Secretary to have his
or her expected family contribution determined. A copy of
this form is not acceptable.

(b) The student shall provide the address of his or her
residence unless the student is incarcerated and the educa-
tional institution has made special arrangements with the
Secretary to receive relevant correspondence on behalf of
the student. If such an arrangement is made, the student
shall provide the address indicated by the institution.

(c) A student, and where required the student's par-
ents or spouse, shall provide to the institution or the Secre-
tary a copy of his or her Federal, State, and/or local income
tax returns and any other documents, if requested by the
Secretary or the institution for verification of the accuracy of
the information submitted.

(d) For each award year the Secretary, through pub-
lication in the FEDERAL REGISTER, established deadline
dates for submitting these applications and for making cor-
rections to the information contained in the applications.

(Authority: 20 U.S.C. 1070a)

(Approved by the Office of Management and Budget under
control number 1840-0110)

Sec. 690.13 Notification of expected family contribution.

The Secretary sends t3 each eligible applicant, a
'Student Aid Report' (SAR) which states the amount of the
applicant's expected family contribution (student aid index)
and information used in that calculation. If any of the
information is incorrect, an applicant shall correct it accord-
ing to procadures established by the Secretary through pub-
lication in the FEDERAL REGISTER.

(Authority: 20 U.S.C. 1070a)

(Approved by the Office of Management and Budget under

2.1 3
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control number 1840-0132)

Soc. 890.14 Applicant's request for recalculation at
expected family contribution because of clerical or
arithmetic error, or tpdating of projected data.

(a) An applicant may request a recalculation of his or
her expcted family contribution if he or she believes a
clerical or arithmetic error has occurred, or if the information
submitted war inaccurate when the application was signed.

(b) [Reserved)

(c) A request for recalculation must be made on an
approved form and th form must be received by the Secre-
tary no later than the deadline date established by the
Secretary through publication in the FEDERAL REGISTER.

(Authority: 20 U.S.C. 1070a)

(50 FR 10721, Mar. 15, 1985, as amended at 51 FR 8954,
Mar. 14, 1986)

Subpart CExpected Family Contributions
for Students With Special Conditions

Soc. 890.31 Special conditions affecting the expected
family contribution determination for an independent
student.

(a) For the 1989-90 award year, an independent
student qualifies to have his or her expected family oontribu-
lion determined using expected income data from 1989 if

(1) The student was employed full-time in 1988 (at
least 35 hours per week for a minimum of 30 weeks during
1988) and is no longer employed full-time;

(2) A spouse whose 1988 income from work must be
reported under sections 411F(1) and 411(d)(2) of the Higher
Education Act of 1965, as amended (H EA) has lost his or her
job and remained unemployed for at least 10 weeks during
1989;

(3) The student or spouse whose 1988 income from
work must be reported under sections 411F(1) and 411(d)(2)
of the HEA has been unable to pursue normal income-
producing activities for at least 10 weeks during 1989 be-
cause of the occurrence in 1988 or 1989 of-

(I) A dsability; or

(ii) A natural dsaster;

(4) The student or spouse whose income must be
reported under sections 411F(1) and 411(d)(2) of the HEA
received unemployment compensation or nontaxable in-
come in 1988 (that would be used in the calculation of the
students expected family contribution) and had a complete
loss for at 108,110 weeks in 1989 of one of those benefits. A
nontaxable benefit, for purposes of this paragraph, must be
paid by a public or private agency, a company, or a person
because of a court order. Types of nontaxable benefits would
Include welfare and court ordered child support;

(5) The student has become separated or divorced
after he or she submitted his or her applimtion;

(6) A spouse whose 1988 income must be reported
under sections 411F(1) and 411(02) of the HEA has died
after the student has submitted his or her application; or

(7) The students last surviving parent with whom the
student had a dependency relationship, by virtue of not
meeting the independent student criteria in section
411F(12)(A) of the HEA, has died atter the student has
submitted his or her application.

(b) If an independent student qualifies under one of
the conditions in paragraph (a) of this section, the students
annual &lusted family income (MFI) as defined in section
411F(1) of the HEA is determined using expected income
data from 1989 instead of the sum received in the year
immediately prececing the award year.

(Authodty: Pub. L 100-436)

Sec. 890.32 Special conditions affecting the expected
family contribution determination for a dependent
student.

(a) For the 1989-90 award year, a dependent student
qualifies to have his or her expected family contribution
determined using eicpected inoame data from 19E9, H

(1) A parent or stepparent whose 1988 income from
work must be reported has lost his or her job and remained
unemployed for at least 10 weeks during 1989;

(2) A parent or stepparent whose 1988 income from
work must be reported under sections 411F(1) and 411(d)(2)
of the HEA has been unable to pursue normal income-
producing activities for at least 10 weeks during 1989 be-
cause of the occurrence in 1988 or 1989 of

(i) A disability, or

(ii) A natural chaster;

(3) A parent or stepparent whose income must be
r. Arted under sections 411F(1) and 411(d)(2) received
unemployment compensation or nontaxable income in 1988
(that would be used in the calculation of the students
expected family contaution) and had a complete loss for at
least 10 weeks in 1989 of one of those benefits. A nontaxable
benefit, for purposes of this paragraph, must be paid by a
public or private agency, a company, or a person because of
a court order. Types of nontaxable benefits would include
such items as Social Security benefits, welfare. and Mat
ordered child support;

(4) The parent or parents of the student have become
separated or divorced after the student submitted his or her
application. If such a separation or divorce is between a
parent and a stepparent, the stepparents income must have
bean reportable on the previous appliration under sections
411F(1) and 411(d)(2; I the HEA for this condition to apply;
or

(5) A parent or stepparent whose 1088 income must
be reported under section 411F(1) of the HEA has ded after
the student has submitted his or her application. However, if
the parent referred to in this paragraph ia the last surviving
parent with whom the student had a dependency relation-
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ship, by virtue of not meeting the independent student criteria
in section 411F(12)(A) the student must file an application
under 690.31(a)(7) if he or she wishes to use income data
from 1989.

(4) If a dependent student qualifies under one of the
concitions in paragraph (a) of this section, the students
annual Ousted family income (AAP"), as defined in section
411F(1) of the HEA is determined using expected Income
data from 1989 instead of the sum received in the year
immediately Oreceding the award year.

(Authority: Pub. L 100-436)

IFR Doc. 89-8645 Filed 4-11-89; 8:45 am)

Subpart D1Removed and Reserved]

Subpart Si Removed and Reserved]

Subpart F-Determination of Pell Grant Awards

SOURCE: 50 FR 10722, Mar. 15, 1985, unless otherwise
noted.

Sec. 690.61 Submiss Ion process and dead line for student
aid report.

(a) Submission process. (1) Except a's provided in
paragraph (a)(2) of this section, in order to receive a Pell
Grant at an institution, a student shall submit eyelid Student
Aid Report (SAR) to that institution.

(2) An institution may make one disbursement of a
students Pell Grant without a valid SAR if it follows the
procedures described in Sec. 690.77.

(3) An institution is entitled to rely on SAR information
except under conditions set forth in Sec. 668.14(f) and
668.60.

(b) Student Aid Report deadline.

(1) Except as noted in Sec. 668.60, to reive a Pell
Grant for an award year, a student shall submit the relevant
parts of the SAR to his or her institution by Juno 30 of that
award year.

(2) Except as noted in Sec. 680.60, to receive a Pell
Grant for an award year, a student shall submit the relevant
parts of the SAR to an institution while he or she is still
enrolled and eligible for payment at that institution.

(Authority: 20 U.S.C. 1070a)

151 FR 43162, Nov. 28, 19861

Sec. 690.62 Calculation of a Pell Grant.

(a) The amount of a students Pell Grant for an
academic year is based upon the payment and disbursement
schedules published by the Secretary for each award year.

(b) At full fuming, no payment may be made to a
student if the student's Scheduled Pell Grant Is less than

$200.

(c) At less-th an-full-fu ndi ng, no payment may be madeit
(1) The students Scheduled Pell Grant is less than

$50; or

(2) The students Scheduled Pell Grant at full fuming
would have been lest than $200.

(Authority: 20 U.S.C. 1070a (a)(2))

Sec. 690.63 Calculation of a Pell Grant for a payment
period.

(a) At an institution using semesters, trimesters,
quarters, or other academic terms and measuring progress
by credit hours, a students Pell Grant for each payment
period is calculated by--

(1) Determining his or her enrollment status for the
term;

(2) Based upon that enrollment status, determining
his or herannual award from the Paym ent Schedule (full-time
students), or one of the Disbursement Schedules (part-time
students), as appropriate; and

(3)(i) DivicIng the amount determined in paragraph
(a)(2) of this section by the number of terms in the academic
year unless the terms of an institution are not of equal length;
or

(ii) If the terms of an institution are not of equal length,
multiplying the amount detennined in paragraph (a)(2) of this
section by the following fraction:

The length of.the term in question
The length of the academic year

(b) A single disbursement may not exceed 50 percent
of the award determined in paragraph (a)(2) of this section.
To ensure this result, an instituSon shall make multiple
disbursements within a term, if that term is longer than half
the academic year. Subsequent cisbursements within that
term may not b: made until the student has completed the
portion of the term for which a or she was initially paid.

(c) At an institution which measures progress by clock
hours or which measures progress by crock hours or units
but does not use semesters, trimesters, quarters or other
academic terms, a student's Pell Grant for each payment
period is calculated by

and
(1) Determining the students Scheduled Pell Grant;

(2) Multiplying the Scheduled Pell Grant by.

The number of credit or clock hours the student
is exnected to take in apayment period

The number of credit or clock
hours in an academic year

(d) Notwithstanding paragraphs (a), (b), and (c) of this
section
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(1) A student may not receive a Pell Grant if the
amount which the student would receive, projected on the
basis of a full academic year, would be less than either $200
at full funcfing or $50 at less than full funding; and

(2) The amount of a students award for an award year
may not exceed his or her Scheduled Pell Grant award for
that award year.

(Authority: 20 U.S.C. 1070a)

(50 FR 10717, Mar. 15, 1985, as amended at 51 FR 43162,
NOV. 28, 1986)

Sec. 690.64 Calculation of a Pell Grant for a payment
period which occurs In two award years.

(a) If a student enrolls in a payment period which is
scheduled to occur in two award years

(1) The entire payment period must be considered to
occur within one award year.

(2) The institution shall determine for each Pell Grant
recipient the award year in which the payment period will be
placed subject to the restrictions set forth in paragraph (a)(3)
of this section.

(3) The institution shall place a payment period with
more than six months scheduled to occur within one award
year in that award year.

(4) If an institution places the payment period in the
first award year, it shall pay a student with funds from the first
award year.

(5) If an institution places the payment period in the
second award year, it shall pay a student with funds from the
second award year.

(b) An institution may not make a payment which will
result in the student receiving more than his or her Scheduled
Pell Grant for an award year.

(c)(1) If a term-based institution offers a series of mini-
sessions which occurs in two award years, the combined
sessions must be treated as one term. A student may not
receive more than one term's award for completing any
combination of these mini-sessions.

(2) For such mini-sessions, a term-based institution
shall determine the student's enrollment status for the entire
term. That enrollment status shall be based upon

(i) The total number of oredits enrolled for in all
sessions if that number is known when the award is calcu-
lated; or

(ii) A projected number cf crecits based upon the
oredits enrolled for in the first session, if the number of cedlts
to be taken in subsequent sessions is unknown when the
award is calculated.

(Authority: 20 U.S.C. 1070a)

Sec. 690.65 Transfer student: attendance at more than

one Institution during an award year.

(a) If a student who receives a Pell Grant at one
institution subsequently enrolls at a second institution in the
same award year, the student shall submit an SAR to the
second institution to receive'a grant at the second institution.
(The institution shall follow the procedures regarcing transfer
students set forth in 34 CFR 668.19.)

(b) The second institution shall calculate the students
award accorcing to Sec. 690.63.

(c) The second institution may pay a Pell Grant for only
that portion of the award year in which a student is enrolled
at that institution. The grant amount must be Austed if
necessary to ensure that the grant does not exceed the
students Scheduled Pell Grant for that award year.

(d) If kstudents Scheduled Pell Grant at the second
institution differs from the Scheduled Pell Grant at the first
institution, the grant amount at the second institution is
calculated as follows

(1) The amount received at the first institution is
compared to the Scheduled Pen Grant at the first institution
to determine the percentage of the Scheduled Pell Grant that
the student has received.

(2) That percentage is subtracted from 1C0 percent.

(3) The remaining percentage is the percentage of the
Scheduled Pell Grant at the second institution to which the
student is entitled.

(e) The students Pell Grant for each payment period
is calculated according to the procedures in Sec. 690.63
unless the remaining percentage of the Scheduled PeV Grant
at the second institution, referred to in paragraph (d)(3) of this
section, is less than the amount the student would normally
receive for that payment period. In that case, the students
PeU Grant is equal to that remaining percentage.

(f)A transfer student shall repay any amount received
in an award year which exceeds his or her Scheduled Pell
Grant

(Authewity: 20 U.S.C. 1070a)

(50 FR 10722, Mar. 15, 1985, as amended at 51 FR 43162,
Nov. 28,1986j

Sec. 690.66 Correspondence study.

A student enrolled in an eligible program of study by
correspondence must be paid accorcing to the following
procedures:

(a) The institution shall determine the length of each
correspondence program it offers by preparing a written
schedule for submission of lessons, reflecting a workload of
at least 12 hours of preparation per week.

(b)(1) For an institution, if there is not a required period
of residential training in the program, a students Pell Grant
for an academic year is calculated by-

(i) Determining the students Scheduled Pell Grant;
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and

(1) Multiplying the Scheduled Pell Grant by one-half.

(2) An academic year must consist of two payment
periods. The first payment period must be the period of time
in which the student completes the first half of his or her
academic year, or program if the program is less than an
academic year. The second payment period must be the
period of time in which the student compietes the second half
of the academic year or program.

(3) For the first payment period, the institution shall
pay the student one-half of the amount calculated in para-
graph (bX1)(ii) of this section after he or she has submitted
25 percent of the lessons or otherwise completed 25 percent
of the work scheduled for the academic year, or for the
program if the program is less than an academic yew.

(4) The institution shall make the final payment for the
second payment period after the student hat iiibmitted 75
percent of the lessons or othetwise completed 75 percent of
the work scheduled for the academic year or for the program.

(cX1) For an institution, if there is a required period of
residential training in the pregrem, a students Pell Grant for
an academic year is calculated by

and;
(i) Determining the students Scheduled Pell Grant,

(ii) Multiplying the Scheduled Pet Grant by one-half.

(2) The non-msidential pottion of an academic Year
must consist of two payment periods. The first payment
period must be the period of tine in which the student
completes the first half of his or her academic year or the non-
residential portion of the progran if it is less than an academic
year. The second payment period must be the period of time
in which the student completes the second half of the
academic year or non-residential portion of the program.

(3) For the first payment period, the institution shall
pay the student one-half of the amount calculated in para-
graph (c)(1)(i) of this section after he or she has submitted
25 percent of the non-residential lessons or otherwise com-
pleted 25 percent of the work ucheduled for the academic
year or for the program if the program is less than an
academic year.

(4) The institution shall make the final payment (for the
non-residential portion of the program) for the second pay-
ment period after the student has submitted 75 percent of the
non-residential lessons or otherwise completed 75 percent
of the work scheduled for the academic year or for the
program.

(5) A students Pell Grant disbursement for the resi-
dential portion of the program is calculated according to the
peocedures in Sec. 690.63(c) for a student enrolled in a
regular course of study at an institution that measures
progress by dock hours.

(Authority: 20 U.S.C. 1070a)

(51 FR 10722, Mar. 15, 1985, as amended at 51 FR 43162,
Nov. 28, 1986]

Subpart G-AdmIntst ration of Grant Payments

SOURCE: 50 FR 10724, Mar. 15, 1985, unless otherwise
noted.

Sec. 690.71 Scope.

This subpart deals with program administration by art
institution of higher education. An institution shall enter into
a program partidpation agreementwith the Secretary so that
it may calculate and pay Pell Grant awards to students.

(Authority: 20 U.S.C. 1070a)

Sec. 690.72 Institutional participation agreement

(a) The Secretary may enter into an agreemen with
an institution of higher education under which it will calculate
and pay Pell Grant awards to its students. This agreement
is on a standard form provided by the Secretary which
contains the necessary terms to carry out this part.

(b) The Secretaty sends Payment and Di
Schedules for each award year to an institution
entered into an agreement under paragraph
section.

(Authority: 20 U.S.C. 1070a)

[50 FR 10724, Mar. 15, 1985, as amended
Nov. 28, 1986]

ursement
that has

(a) of this

at 51 FR 43162,

EDITORIAL NOTE: Information collection requirements
contained in Sec. 690.72 vell become effective after approval
by the Office of Management and Budget

Sec. 690.73 Termination of Med
agreement.

onal participation

(a) Termination by the Secretary. The secretary may
terminate the agreement with an institution by giving the
institution

(1) 30 days written notice ; Or

(2) Less than 30 days written notice if shorter notice is
necessary to prevent the likerhood of a substantial loss of
funds to the Federal government or to students.

(b) Information requ
the following information
terminates the agreeme

ued. An institution shall provide
to the Secretary if the Secretaty

(1) The name and enrollment status of each eligible
student who submitted a valid SAR to the institution before
the termination date.

(2) The amount of funds the institution paid to Pell
Grant recipients for the award year in which the agreement
is terminated.

(3) The amount due to each student eligible to receive
a Pell Grant through the end of the award year.
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date of termination.

(c) Termination by the institution. An institution may
terminate the agreement by giving the Secretary written
notice. The termination becomes effective on June 30 of that
seed year. The institution shall carry out the agreement for
the remainder of that *Ward year.

(0) Termination tecause of a change in ownership
which results in a change of control. The agreement auto-
maticallY terminates when an institution changes ownership
which results ine change of control. The Secretary may enter
into an agreement with the new owner if the institution
compies with requirements set forth in Subpart B of the
Student Assistance General Provisions (34 CFR Part 668).

(Authority: 20 U.S.C. 10708)

(50 FR 10724, Mar. 15, 1985, as amended at 51 FR 43162.
Nov. 28, 1986]

Sec. 690.74 Provision of funds to institutions.

The Secretary provides funds to an institution for each
award year in iidvarce or by way of reimbursement cbring
the course of that year, based on the Secretary's determina-
tion of theinstitution's need for funds to pay Pell Grants or its
needs for reimbursement for Pell Grants already paid.

(Authority: 20 U.S.C. 10708)

[50 FR 10724, Mar. 15, 1985, as amended at 51 FR 43162,
Nov. 28, 1986]

Sec. 690.75 Determination of eligibility for payment

(a) For each payment period, an institution may pay a
Pell Grant to an eligkie student only after it determines that
the financial aid transcript requirements of 34 CFR 668.19
have been met, and the student-

(1) Qualifies as an efigible student under 34 CFR
668.7;

(2) Is enrolled as at least a half-time undergraduate
student and

(3) Has completed required clock hours for which he
or she has been paid a Pell Grant, if the student is enrolled
in an eligible program that is measured in clock hours.

(b) If an eligible student submits an SAR to the
institution and becomes ineligible before receiving a pay-
ment, the institution may pay the student only the amount that
it determines could have been used for educational purposes
before the student became ineligible.

(c) If an institution determines at the beginning of a
payment period that a student is not maintaining satisfactory
progress, but reverses that determination before the end of
the payment period, the institution may pay a Pell Grant to the
student for the entire payment period.

(d) If an institution determines at the beginning of a
payment period that a student is not maintaining satisfactory
progress, but reverses that determination after the end of the

payment period, the Institution may neither pay the students
Pell Grant for that payment period nor make adjustments in
subsequent Pell Grant payments to compensate for the loss
of aid for that period.

(e) A member of a religious order, community, society,
agency of or organization who is pursuing a course of study
in an institution of higher education is considered to have an
expected fam/y contaution of al least $3,000 if that refigious
order-

(1) Has as a primary objective the promotion of ideals
and beliefs regarding a Supreme Being; and

(2) Provides subsistence support to its members, or
has drected the member to pursue the course of study.

(Authority: 20 U.S.C. 1070e)

Sec. 690.76 Frequency of payment.

(a) in each payment period, an institution may pay a
student at such times and in such instalments as it deter-
mines will best meet the student's needs.

(b) The institution may pay funds due a studentforany
completed period in one lump sum. The studenrs enrollment
status must be determined accordng to work already com-
pleted.

(Authority: 20 U.S.C. 10708)

Sec. 690.77 initial disbursement of a Pell Grant In an
award year without a valid SAR.

(a) An institution may make one clsbursement within
an award year of a studenrs Pell Grant before receiving the
studenrs veld SAR if the institution-

(1) Receives a studenrs application information:.

(2) Does not have documentation that indcates that
the application information is inaccurate; and

(3) Receives an SAI

(i) From the Secretary; or

(ii) Beginning with the 1988-89 award year application
cycle, from an organization that has a contract to transmit
application data tc the Secretary.

(b) If an institution receives a student's application
information and his or her SAI from the Secretruy or, begin-
ning with the 1988-89 award year application cycle, from an
organization that has a contract to transmit application data
to the Secretary, but the institution has documentation that
indcates that the application information is inaccurate, the
institution may make one disbursement within an award year
of a student's Pell Grant before receiving the student's valid
SAR if the institution

(1) Resolves the Inconsistencies between Its docu-
mentation and the student's application information;

(2) Recalculates the student's SAl based on correct
information;
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(3) Makes the disbursement of the students Pell
Grant for the first payment period based on the recalculated
SAI; and

(4) Repotts the changes in the students application
information and the recalculated SAl to the Secretary within
dead's* established by the Secretary.

(cX1) If an institution chooses tn make a dsbursement
under paragraph (a) or (b) of this sectivn, it shell be fable for
that disbursement if it does not receive a vakd SAR for the
student for that award year.

(2) If an institution chooses to .4ake a dsbursement
under paragraph (b) of this section, the institution and the
student shall be RAW for any overpaymeht caused by an
incorrect recalculation of the students SAI.

(3) Ifs student receives an overpayment as a result of
a dsbursement made under paragraph (a) or (b) of this
section, the institution shall eliminate the overpayment by
following the procedures descnted in 34 CFR 668.61(a).

(Authority: 20 U.S.C. 1070a)

(Approved by the Office of Management and Budget under
OMB Control No. 1840-0536)

Sec. 690.78 Method of disbursement-by check or credit
to a student's account.

(aX1) The institution may pay a student dire* by
check or by crediting his or her institutional account

(2) Unless a student has agreed otherwise, theamount
an institution may credt to a students account may not
exceed the amount the student is required to pay the institu-
tion for-

(i) Tuition and fees;

(ii) Board, if the student contracts with the institution
for board; and

(iii) Housing, if the student contracts with the institu-
tion for housing.

(3) An institution may not require a student to grant
permission to credit his or here account for the costs of other
goods and services the institution provides to the student

(4) The institution shall notify the student of the amount
he or she can expect to receive and how that amount will be
paid.

(b)(1) The institution may not make a payment to a
studentfor a paymen t period until the student is registered for
classes for that period.

(2) The earliast an institution may directly pay a
registered student is 10 days before the first day of classes
of a payment period.

(3) The earliest an institution may crectit a registered
students account is three weeks before the first day of
classes of a payment period.

2.1

(c) The institution shall return to the Pell Grantaccount
any funds paid to a student who, before the first day of
classes

(1) Officially or unofficially withdraws; or

(2) Is expelled.

(d)(1) If an institution intends to pay a studentdirectly,
it shall notify him or her before the payment is made when it
MI pay the Pa Grant award.

(2) If a student does not pick up the check on time, the
institution shall still pay the student if he or she requests
payment within 15 days after the last date that his or her
enrollment ends in that award year.

(3) If the student has not picked up his or her payment
at the end of the 15 day perioddhe institution may credit the
student's account for any amount owed to the institution for
the award year.

(4)A student forfeits the rights to receive the payment
if her or she does not pick up a payment by the end of the 15
daY PAW-

(5) Notwithstanding paragraphs (dX4) of this section,
the institution may, if it chooses, pay a student who did not
pick up his or her payment, through the next payment period.

(Authority: 20 U.S.C. 1070e)

Sec. 690.79 Recovery of overpayments.

(aX1) The student is liable for any Pell Grant overpay-
ment made to him or.her.

(2) The institution is liable for any overpayment if the
overpayment occurred because the institution failed to follow
the procedures set forth in this Part. The institution shall
restore those funds to its Pell Grant account even if it cannot
collect the overpayment from the student

(b) lien institution makes an overpayment for which it
is not kaiak, it shall help the Secretary recover the overpay-
ment by

(1) Making a reasonable effort to contact the student
and recover the overpayment and, if unsuccessful,

(2) Providing the Secretary with the students name,
social security number, amount of overpayment, and other
relevant information.

(c) Han institution refers to a student who received an
overpayment for which it is not liable to the Secretary for
recovery, the student remains ineligible, for further Title IV
student fmancial assistance for attendance at that institution
until final resolution of the overpayment

(Authority: 20 U.S.C. 1070a)

Sec. 690.80 Recalculation of a Pell Grant award.

(a) Change in expected family contribution. (1) The
institution shall recalculate a Pell Grant award for the entire

"



award year if the studenrs expected family contribution
changes at any time ckaing the award year. The change may
result from

(i) The correction of a clerical or arithmegc error under
Zen). 00.14;

(ii) Extreortinary circumstances which affet the
expected family contribution under Sec. 690.39 or Sec.
690.48; or

(iii) A correction based on information required in Sec.
690.12 or Sec. 690.77.

(2) Except as described in Sec. 690.77(f)(1), the
institution shall aclust the student's award when an over-
award or underaward is caused by the change in the ex-
pected farnly contribution. That adjustment must be made-

(i) Within the same award yearif possibleto cor-
rect any overpayment or underpayment or

(ii) During the next award year to correct any overpay-
ment that could ncit be *lusted during the year in which the

,studentWas overpaid.

(b) Change in enrollment status. (1) If the student's
enrollment status changes from one academic term to an-
other term within the same award year, the institution shall
recalculate the Pell Grant award forthe new payment period
taking into account any changes in the cost of attendance.

'(2Xi) If the student's projected enrollment status
changes during a payment period after the student has
begun attendance in all of his or her dasses for that payment
period, the institution may (but is not required to) establish a
poky under which the student's aWard for the payment
period is recalculated. Any such recalculations must take
into account any changes in the cost of attendance. If such
a policy is established, it must apply to all students.

(ii) If a-student's projected enrollment status changes
during a payment period before the student begins atten-
dance in all of his or her classes for that payment period, the
institution shall recalculate the student's enrollment status to
reflect only those classes for which the student actually
began attendance.

(c) Change in cost of attendance. lithe student's cost
of attendance changes at any time during the award yea r and
his or her enrollment status remains the same, the institution
may (but is not required to) establish a policy u nder which the
sVudent's award for the payment period is recalculated. If
such a policy is established, it must apply to all students.

(Authority: 20 U.S.C. 1070a)

Sec. 690.81 Fiscal control- and fund accounting
procedures.

(a)(1) An institution shall establish and maintain on a
current basis financial records that reflect all program trans-
actions. The institution shall establish and maintain general
ledger control accounts and related subsidary accounts that
identify each program transaction and separate those trans-
actions from all other institutional financial activity.

(2) The institution shall account for the receipt and
expenciture of Pell Grant funds in accordance with generally
accepted accounting principles.

(b) A separate bank account for Pell Grant funds is not
required. However, the institution shall notify any bank in
which it deposits Pell Grant funds of all accounts in that bank
in which it deposits Federal funds. This notice must be given
by including in the name of each such account that Federal
funds are deposited therein.

(c) Except for funds received for administrative ex-
penses, funds received by an institution under this part may
be used only to pay Pell Grants to student& The funds are
held in trust by the institution for the intended student bene-
ficiaries and may not be used or hypothecated for any other
purpose.

(Authority: 20 U.S.C. 1070a)

(Approved by OBM under control number 1840-0536)

Sec. 690.82 Maintenance and retention of records.

(a) Each institution shall maintain adequate records
(inducing those related to verification) which include the
fisial and accounting records that are required under Sec.
690.81, records required for audits in 34 CFR 668.23, the
StudentAid Report of each student applying for a Pell Grant,
and records indcating

(1) The eligibility of all enrolled students who have
submitted valid SARs to the institution;

(2) The name and social security number of and the
amount paid to each student;

(3) The amount and date of each payment;

(4) The amount and date of any overpayment that has
been restored to the program account;

(5) Each student's cost of attendance;

(6) How each student's full or part-frne enrollment
status was determined; and

(7) Each student's enrollment period.

(b)(1) The institution shall make the records listed in
paragraph (a) of this section available for inspection by the
Secretary's authorized representative at any reasonable
time in the institution's offices. It shall keep the records for
each award year for five years after that award year has
ended.

(2) For any disputed expendtures in any award year
for which the institution cannot provide records, the Secre-
tary determines the final authorized level of expenditures.

(c) The institution shall keep records involved in any
claim or expenditure questioned by Federei audit until reso-
lution of any audt questions.

(d) An institution may substitute microform copies in
lieu of original words in meeting the requirements of this

,

:120
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section.

(Authority: 20 U.S.C. 1070a, 12320

(Approved by Me Office of Management and Budget under
control number 1840-0132)

Sec. 690.83 Submission of reports.

(a) An institution shall submit to the Secretary all SAR
Payment Documents fora given award year by December 31
following the end of that award year.

(b) An institution shall submit in accordance with
deadline dates established by the Secretary, through publi-
cation in the FEDERAL REGISTER, other reports and infor-
mation the Secretary requires in connectiun with the funds
advanced to it and shall comply with the procedures the
Secretary finds necessary to ensure that the reports are
correct.

(Authority: 20 U.S.C. 1070a)

(Approved by the Office of Management and Budget under
control number 1840-0132)

Sec. 690.84 Audit and examination.

(a) Federal audits. The institution shall give the
Secretary, the Comptroller General of the United States, or
their duly authorized representatives, access to the records
specified in Sec. 690.81 and Sec. 690.82 and to any other
pertinent books, documents, papers, and records.

(b) Non-Federal audits. (1) The institution shall have
a financial and compliance audit of Pell Grant Program
transactions. The audit must be conducted by an independ-
ent auditor in accordance with the general standards and the
standards of the fmancial and compliance audits in the U.S.
General Accounting Office pubication, Standards for Audit
of Governmental Organizations, Programs, Activities, and
Functions. Procedures for audits are contained in audit
guides developed by, and avalable from the Office of the
Inspector General of the Department. These audit guides do
not impose any requirements beyond those imposed under
applimble statutes and reguladons and GAO's standards.

(2) The audit must be completed not less frequently
than once every two years, and be submitted to the Secretary
within 9 months of the end of the audit period. Each audit
must cover the institution's activities for the entire period
since the preceding audit.

(3) The institution must have an audit performed at
least once every two years.
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(c) Submission and access. The institution shall
submit audit reports to the institution's local regional office of
the Department of Education's Audit Agency. It shall give the
Audit Agency and the Secretary access to records or other
documents necessary to the aucit's review.

(Authority: 20 U.S.C. 1070a)

-Subpart H-[Removed and Reserved]
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PART 692-STATE STUDENT INCENTIVE
GRANT PROGRAM

Subpart A-General

Sec.

692.1 What is the State Student Incenfive Grant Program?

6922 Who is eligible to participate in the State Student
Incentive Grant Program?

692.3 What regulations apply to the State Student Incentive
Grant Program?

692.4 What definitions apply to the State Student Incentive
Grant Program?

Subpart B-What is the Amount of Assistance
and How May it Be Used?

692.10 How does the Secretary allot funds to the States?

692.11 For what purposes may a State use its payments
under this program?

Subpart C-How Does a State Apply To
Participate in This Program?

692.20 What must a State do to receive an allotment under
this program?

69221 What requirements must be met by a State program?

Subpart D-How Does a State Administer its
Community Service-Learning Job Program?

692.30 How does a State administer its community service-
learning job program?

Subpart E-How Does a State Select Students
Under This Program?

692.40 What are the requirements for student eligibility?

692.41 What standards may a State use to determine sub-
stantial financial need?

Authority: 20 U.S.0 1070c-1070c-1070c-4 1070c-4, unless
otherwise noted.

Subpart A-General

Sec. 692.1 What Is the State Student Incentive Grant
Program?

The State Student Incentive Grant Program assists
States in providing grants and work-study assistance to
eligible students who attend institutions of highor education
and have substantial financial need. The work-study assis-
tance is provided throug campus-based community service
work learning study programs, hereinafter referred to as
community service-learning job programs.

(Authority: 20 U.S.C. 1070c-1070c-4)

Sec. 692.2 Who Is eligible to participate In the State
Student Incentive Grant Program?-

(A) State participation.

A State that meets the requirements in Sec. 692.20
and 692.21 is eligible to receive payments under this pro-
gram.

(b) Student participation.

A student must meet the requirements of Sec. 692.40
to be eligible to receive assistance from a State under this
program.

(Authority: 20 U.S.C. 1070c-1)

Sec. 692.3 What regulations apply to the State Student
Incentive Grant Program?

The following regulations apply to the State Student
Incentive Grant Program:

(a) The regulations in this Part 692.

(b) The Education Department General Administra-
tive Regulations (EDGAR) in 34 CFR Part 74 (Administration
of Grants) except for Subpart G, Part 76 (State-Administered
Programs), Part 77 (Definitions That Apply to Department
Regulations), and Part 78 (Education Appeal Board).

(c) The regulations in 34 CFR Part604 that impiement
section 1203 of the HEA (Federal-State Relationship Agree-
ments).

(d) The Student Assistance General Provisions in
Subpart A of 34 CFR Part 668.

(Authority: 20 U.S.C. 1070c)

Sec. 692.4 What definitions apply to the State Student
Incentive Grant Program?

The following definitions apply to the regulations in
this part:

(a) Definitions in 34 CFR Part 668. The following terms
used in this part are defined in 34 CFR Part 668:
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Academic year (Sec. 668.2).

Campus-based programs (Sec. 668.2).

Enrolled (Sec. 668.2).

Guaranteed Student Loan Program (Sec. 668.2).

HEA (Sec. 668.2).

Income Contingent Loan Program (Sec. 668.2).

Pet Grant Program (Sec. 668.2).

PLUS Program (Sec. 668.2).

,



Public or private nonprofit institution of higher educa-
tion (Sec. 668.3).

Postseconthry vocational institution (Sec. 668.5).

Secretary (Sec. 668.2).

State (Sec. 668.2).

(b) Other definitions that apply to this part. The follow-
ing addlional definitions apply to this part:

Tull-time student' means a student carrying a full-
time academK: workload-other than by correspondence-as
measured by both of the following:

(1) Coursework or other required activities, as deter-
mined by the institution that the student attends or by the
State.

(2),The tuition and fees normally charged for full-time
study by that institution.

'Nonprofit' has the same meaning under this part as
the same term defined in 34 CFR 77.1 of EDGAR.

(Authority: 20 U.S.C. 1070c-1070c-4)

Subpart B-What is the Amount of Assistance
and How May It Be Used?

Sec. 692.10 How does the Secretary allot funds to the
States?

(a)(1) The Secretary allots to each State participating
in the SSIG program an amount which bears the same ratio
to the Federal SSIG funds appropriated as the number of
students in that State who are 'deemed el igible to participate
in the State's SSIG program bears to the total number of
students in all States who are 'deemed eligible" to participate
in the SSIG program, except that no State may receive less
than it received in fiscal year 1979.

(2) If the Federal SSIG funds appropriated for a fiscal
year are not sufficient to allot to each State the amount of
Federal SSIG funds it received in fiscal year 1979, the
Secretary allots to each State an amount which bears the
same ratio to the amount of Federal SSIG funds appropriated
as the amount of Federal SSI funds that State received in
fiscal year 1979 bears to the amount of Federal SSIG funds
all States received in fiscal year 1979.

(b) For the purpose of paragraph (a)(1) of this section,
a student is "deemed eligible' to participate in a State's SSIG
program if the student is in attendance at an institution that is
eligible to participate in the State's program.

(Authority: 20 U.S.C. 1070c)

Sec. 692.11 For what purposes msy a State use Its
payments under the program?

A State may use the funds it receives under this part
only to make grants to students and to pay wages or salaries
to students in community service-learning jobs.
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(Authority: 20 U.S.C. 1070c)

-Subpart C-How Does a State Apply To
Participate in This Program?

Sec. 692.20 What must a State do to receive an allotment
under this program?

(a) To participate in the State Student Incentive Grant
Program, a State shall enter into an agreement with the
Secretary under section 1203 of the HEA (Federal-State
Relationship Agreement).

(b) For each fiscal year that it wishes to participate, a
State shall submit an application that contains information
that shows that its State Student Incentive Grant Program
meets the requirements of Sec. 692.21.

(c)(1) Except as provided in paragraph (c)(2) of this
section, the State shall submit its application through the
State agency designated in its Federal-State Relationship
Agreement to administer its State Student Incentive Grant
Program as of July 1, 1985.

(2) If the Governor of the :itate so designates, and
notifies the Secretary through a mocification to the State's
Federal-State Relationship Agreement, the State may sub-
mit its application under paragraph (b) of this section through
an agency that did not administer its State Student Incentive
Grant Program as of July 1, 1985.

(Authority: 20 U.S.C. 1070c-2(a))

(Cross-reference: See 34 CFR Part 604, Federal-State
Relationship Ag reements)

(Approved by the Office of Management and Budget under
control number 1840-0544)

Sec. 692.21 What requirements must be met by a State
program?

To receive a payment under this program forany fiscal
year, a State must have a program that-

(a) is administered by a single State agency in accor-
dance with the Federal-State Relationship Agreement under
section 1203 of the HEA.

(b) Provides assistance only to students who meet the
eligibility requirements in Sec. 602.40;

(c) Provides that assistance under this program to a
full-time student wil: not be more thar, $2,500 for each
academic year;

(d) Provides for the selection of students to receive
assistance on the basis of substantial financial need deter-
mined annually by the State on the basis of standards that the
State establishes and the Secretary approves.

(Cross-reference: See Sec. 692.41.)

(e) Provides that all public or private nonprofit institu-
tions of higher education and all postsecondary vocational
institutions in the State are eligible to participate unless that
participation is in violation of-



(1) The constitution of the State; or

(2) A State statute that was enacted before October 1,
1978;

(f) Provides that, if a State allocates funds to an
institution under a formula which is based in part on the
linancial need of less-than-full-time students enrolled in the
institution, a reasonable portion of the institution's allocation
must be awarded to those students;

(g) Provides that-

(1) The State will pay an amount for grants and work-
study jobs under this part for each fiscal year that is not less
than the payment to the State under this part for that fiscal
year; and

(2) The amount that the State expends during a fiscal
year for grants and work-study jobs under this program
repre:ants an additional amount for grants and work-study
jobs for students attending institutions of higher education
over the amount expended by the State for those activities
during the fiscal year two years p rior to the fiscal year in which
the State first received funds under this program;

(h) Provides for State expenditures under the State
program of an amount that is not less than-

(1) The average annual aggregate expenditures for
the preceding three fiscal years; or

(2) The average annual expenditure per full-time
equivalent student for those years; and

(i) Provides for reports to the Secretary that are
necessary to carry out the Secretary's functions under this
part.

(Authority: 20 U.S.C. 1070c-2)

(Approved by the Office of Management and Budget under
control number 1840-0544)

Subpart D-How Does a State Administer its
Community Service-Learning Job Program?

Sec. 692.30 How does a State administer its community
service-learning job program?

(a)(1) Each year, a State may use up to 20 percent of
its allotment for a community service-learning job program
that satisfies the conditions set forth in paragraph (b) of this
secItion.

(2) A student who receives assistance under this
section must receive compensation for work and not a grant.

(b)(1) The community service-leaming job program
must be administered by institutions of higher education in
the State.

(2) Each student employed under the program must
be employed in work in the public interest by an institution
itself or by a Federal, State, or local public agency or a private
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nonprofit organization under an arrangement between the
institution and the agency or organization.

(c) Each community service-learning job must-

(1) Provide community service as described in para-
graph (d) of this section;

(2) Provide participating students community service-
learning opportunities related to their educational or voca-
tional programs or goals;

(3) Not result in the displacement of employed work-
ers or impair existing contracts for services;

(4) Be governed by conditions of employment that are
considered appropriate and reasonable, based on such
factors as type of work performed, geographical region, and
proficiency of the employee;

(5) Not involve the construction, operation, or mainte-
nance of any part of a facil": used or to be used for religious
worship or sectarian instruviion; and

(6) Not pay any wage to a student that is less than the
current Federal minimum wage as mandated by section 6(a)
of the Fair Labor Standards Act of 1938.

(d) For the purpose of paragraph (c)(1) of this section,
'community service* means direct service, planning, orapplied
research that is-

(1) Identified by an institution of higher education
through formal or informal consultation with local nonprofit,
governmental, and community-based organizations; and

(2) Designed to improve the quality of life for residents
of the community served, particularly low-income residents,
in such fields as health care, child care, education, literacy
training, welfare, social services, public safety, crime preven-
tion and control, transportation, recreation, housing and
neighborhood improvement, rural development, and com-
munity improvement.

(e) For the purpose of paragraph (d)(2) of this section,
low-income residents" means-

(1) Residents whose taxable family income for the
year before the year in which they are scheduled to receive
assistance under this part did not exceed 150 percent of the
amount equal to the poverty level determined by using
criteria of poverty established by the United States Census
Bureau; or (2) Residents who are considered low-income
residents by the State.

(2) Residents who are considered low-income resi-
dents by the State.

(Authority: 20 U.S.C. 1070c-2, 1070-4)

Subpart E-How Does a State Select Students
Under This Program?

Sec. 692.40 What are the requirements for student
eligibility?

To be eligible for assistance, a student must-



(a) Meet the relevant eligibility requirements con-
tained in 34 CFR 668.7; and

(b) Have substantial financial need as determined
annually in accordance with the State's criteria approved by
the Secretary.

[Authority: 20 U.S.C. 1070c-2, 10911

(Approved by the Office of Management and Budget under
control number 1840-0544.)

Soc. 692.41 What standards may a State use to determine
substantial financial need?

A State determines whether a student has substantial
financial need on the basis of criteria it establishes that are
approved by the Secretary. A State may define substantial
financial need in terms of family income, expected family
contribution,, and relative need its measured by the differ-
ence between the students cost of attendance and the
resources available to meet that cost. To determine substan-
tial need:the State may use-

(a) &system .for determining a student's financial
need under the Pell Grant, Guaranteed Student Loan, PLUS,
or campus-based programs;

(b) The State's own needs analysis system if ap-
proved by the Secretary; or

(c) A combination of these systems, if approved by the
Secretary.

(Authority: 20 U.S.C. 1070c-2.)

[FR Doc. 87-27317 Filed 11-25-87; 8:45 am]
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